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PREFACE

Poritics is the most practical of the arts. It is most
concerned with ‘hard facts’; for what facts are harder
than the facts of human interest and passion? Yet it
is, and always has been, the most theoretical. From
earlier than historic times it has been conducted on the
basis of some theory, theological or other, of authority
and the obligation of obedience. Long before Plato and
Aristotle had set politics among the great themes of
phlldsophy, the sages of Kgypt and China had mingled
maxims of statecraft with maxims of education and
religion. What is the reason for this strange meeting
of extremes?

It is due in part to the immensity of the enterprise.
A small business may take men and cvents as they
come; a large business must have a policy. The largest
business of all must base its policy on some better-
than-casual thought about human nature.

It is due in part also to the fact that it affects people
more radically than any other practical enterprise. It
must give them serious reasons for tampering as it
does with their goods, their families and their lives.

It is due further to the fact that statecraft neces-
sarily takes men in the long perspective of their pur-
poses. It is thus driven to some sense for the destiny
of the human mass: what is its ‘welfare’; and how
much of what it regards as its good is capable of being
realized under human conditions?

Thus politics needs a science of human nature, that
is, a psychology; a science of right, that is, an ethics;
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and a view of man’s place in the world, that is, a meta-
physics. At some point or other, whoever touches poli-
tics, however practically, touches these concerns which
in their ensemble we call philosophy. If he escapes
considering them, it is only because he assumes that
an intuitive judgment is better than a reasoned judg-
ment in these matters. In his own case, he may be
right.

It was Professor Howison, of the University of Cali-
fornia, who nearly twenty years ago first called my
attention to the fact that political life is a philosophi-
cal enterprise and that a democracy is peculiarly com-
mitted to the effort to think it through. He felt par-
ticularly the ethical and metaphysical sides of the state.
It was to him a society of persons; and a person, he
believed, is a being of inalienable dignity and worth.
Relations between persons are moral relations; and
the peculiar business of the state is justice,—mot the
whole of buman morality by any means, but that part
of it to which the community gives the durable shape
of law.

At present it is the psychological side of the state
that is chiefly in evidence. It is commonly felt to in-
clude all that is important in ethics; and as for the
metaphysical aspect of the state, many among us are
in the condition of those Ephesians who had ‘‘not so
much as heard whether there be any Holy Ghost’’!

‘Why may not psychology be taken as the sufficient
theoretical background for politics? As the science of
human nature, does it not take into account all that can
be important in human behavior and outlook? Does it
not recognize what ethics and metaphysics have never
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sufficiently recognized,—that man is a creature of feel-
ing and impulse far more than pure reason? And is
not the politician in particular, charged as he is with
the safety and well-going of the state, bound to take
men as they are; bound therefore to consider his very
words for what they will do rather than for what they
say, taking for his guide, like Mussolini, that side of
pragmatism in which the views of William James find
themselves in strange company with those of Friedrich
Nictzsche, and considering all policies not for their in-
dependent worth, but for their working in those cycles
of stimulus and response which psychology reveals as
the essence of human nature?

The answer to these questions, I conceive, is that it
is needful for politics to know the whole truth about
human nature; and that while psychology, by its defi-
nition, might be expected to give him that truth, as it
is commonly interpreted today it is not at all likely
to do so.

It is needful to know how far man is a creature of
cause and effect, of instinet and impulse, of the sub-
conscious and the sub-rational, and psychology has
vastly enlarged our knowledge in this direction. It is
useful to know what sort of appeal will stir mass ac-
tion, what bait will incite solidarity and adherence to
a cause, what sort of parade, firework, exhibition of
the candidate’s family life will stir emotion and take
the place of how many reams of pure reason in winning
votes, what union of fear-inspiring show of strength
with energy in obvious public enterprise will keep
down the mutterings of the discontented.
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But if we are to know the whole truth about human
nature, we must include the fact that man has a con-
science and a reason. And we must also include the
fact that when he finds himself being dealt with
through stimuli and responses, he tends to resent it. If
the politician is to play upon impulse rather than
speak to reason, he must not first explain his intention.
If it gets out that we are going to manage men by work-
ing on their irrational susceptibilities, we put them on
their guard and risk defeating the whole play. For
however they look at others, men have a strange pro-
clivity for regarding themselves as rational creatures.

Hence it is that politics based on a causal psy-
chology alone tends to defeat its own aims. I believe
that this type of theory has already been in the world
long enough so that we can recognize its working and
its insufficiency. An incident or two will illustrate what
I mean.

The first is a conversation between an Englishman
and an American which took place in the zone of war
during the summer of 1917.

E. In a nutshell, the state is a form of force. Its
symbols are around you.

A. Yes, but it is more than that.

E. What more is it?

A. 1t is a force which is set like muscles in a body;
there is a mind and a character behind it. For that
reason we can treat it like a person, and sentiments of
one sort or another can gather about it. When this
happens, obedience due to necessity becomes obedience
due to natural regard.
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E. Now you are talking metaphysics.

A. T thought I was talking plain psychology; but
how would you state the case?

E. The state is a group of men and interests en-
gaged in getting all they can out of other men and in-
terests. And the mass of men do not so much obey
their politicians as put up with them. They neither
fear them nor love them. They are held together more
by the force of habit than by fear; and more by the
force of economic interest than by either. They submit,
to their cost, because the alternative has a far greater
initial cost, and the risk is incalculable. That is what
I would call the plain psychology of the political life
we sée around us.

4. Do you mean to say that you are now obeying
your state chiefly because ‘of the superior force of your
economic interests?

E. To a large extent;—but I would hardly say that
I obey the state,—I sce through it!

The other incident shows a result of causal-psy-
chologizing in a set of heads not of the ‘intelligentsia.’
In the winter of 1918-1919 there was a strike among
the workers of the General Electric Company; in
Schenectady, some twenty thousand were out. The im-
mediate occasion was a contest about their right to
form an inter-plant union. In the background was an
ugly consciousness that they were threatened with the
loss of various advantages gained during the war. The
strikers published a paper. The front page of the first
number carried the caption in large type:

“Put this under your hat. When those hypocrites
who have been howling about liberty and justice have
got what they want out of your hides, have they any
more use for you?”’
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Plain bad temper? A good deal of it. But it recalled to
me the Englishman’s formula for the state, ‘‘a group of
men and interests engaged in getting all they can out
of other men and interests.”” Without any psycho-
analytic instruction, it was treating certain ethical as-
pects of the state as ‘rationalizations,’ i.e., disguises
for a fundamental economic motive. These workmen
had come to a psychology of the state which was in full
accord with that of E in the conversation. They, too,
thought that they could see through it.

Now obviously, a psychological theory of the state
need not be a theory based on economic self-interest:
this is but one view, and a narrow one. But whatever
the motive invoked, so long as it is of the causal-
irrational variety it shows its fallacy by ceasing to be
true for the one who holds it: ke has seen through the
illusion. And since the publication of this sort of psy-
chology has for its destiny the disillusionment of
everybody, it has for its destiny to make itself untrue.

We must have a psychology of the state; but it must
be one which remembers those truths about human na-
ture which stay true when they are published!

This book has the advantage and the disadvantage
of having been many years in the works. It has gone
through the war and the peace, the revolution in Rus-
sia, the alterations of democracy and of socialism in
many lands. Its themes have been discussed with
groups of students in California, Yale, Harvard,
Union College, Grinnell, with groups of workmen in
Oakland and Boston, and with many others in and out
of politics. It should have gained by these experiences.
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But it has doubtless suffered in its unity. The writing
is of different layers,—not all poured out at once. The
greater part of the book has been re-written in the last
two years; but one part, the psychological foundation,
has held its own through three or four summers. I
trust that this is a sign of stability!

Another disadvantage is that I have not done jus-
tice to several recent works which appeared after the
relevant chapters had been set down. Had Laski’s
Grammar of Politics come to hand before the chapter
on political pluralism was finished I should have made
it my text instead of his earlier writings: I think, how-
ever, that his views are so far unaltered in this regard
that the earlier references are still valid. I regret, too,
that I became acquainted with Professor Norman
Wilde’s excellent treatise on T'he Ethical Basis of the
State too late to enlist its aid.

The present book is to be followed by two others,
which will be, in part, applications of the general prin-
ciples here worked out, and in part independent stud-
ies. The first of these, on liberty and democracy, is al-
ready in manuscript. The second, on the rights of men
and of nations, is outlined and partly written. The
sketch recently published, Present Status of the Phi-
losophy of Law and of Rights, will indicate the lines
on which I hope to work out the theory of right. There
is no necessary order in a theory of the state; there is
no way of plotting a living thing upon a flat sheet. But
if one has found a truth to aim at, the unity of meaning
in the whole will take care of itself.

WiLLiam Ernest Hocking
Cambridge, Mass.,
May 27, 1926.
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CHAPTER I

THE POLITICAL ART

O all efforts of men to codperate, fate has at-
I tached a penalty. Whenever a common interest
exists, an antagonism of interest springs out

of it.

If forces are joined for a hunt, division of the bag
must follow, and neither an equal division nor an un-
equal division will satisfy everybody. If they are
joined for battle, the brunt must fall on some and not
on others. If two till a field together, each becomes con-
cerned that the other does not shirk or consume undue
share of the yield. Labor needs capital, and capital can
do nothing without labor,—in the welfare of their com-
mon business their interests are identical. Yet the net
income must be somehow divided, and, in this opera-
tion, what is more for the one is less for the other: at
the point of distribution the appearance of harmony
vanishes. No one whose mind refuses to face both the
agreement and the divergence of these interests can be
more than a blind guide for the present age.

Beside the discords of apportionment, there are the
discords of dissent in the conduct of the common en-
terprise. For the most part, human beings are gifted
in the capacity for falling in behind leadership; but it
is a rare group in which there is no superfluity of
planning intelligence, or the conceit of it. Hence hu-
man groups move habitually under the friction of di-
vergent counsels.
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It is physically easier for men to live together than
to live apart. It is morally easier for them to live apart
than to maintain permanently a successful partnership
or friendship.

2. Hence the word ‘codperation,’” amiable of sound,
flourished by many a reformer as the key to social
problems, solves nothing. Every new coéperation or
stage in codperation is the beginning of new difficulty.
Deliberate codperation is of all human efforts the most
liable to shipwreck. Experimental communities, social-
istic or other, whose presumptive advantage is gained
by increasing the existing burden of codperation, must
find a way of arbitrary relief from the added strain in
enhanced authority, or else in heightened religion a
way of replenishing their energy toward harmony:
otherwise they must perish, as most such experiments
have perished.

In sum, we may say that there is in the nature of hu-
man associations a law of decline,—of decline, that is,
in their energy of union, which subtly ushers every
such enterprise toward death.

3. In spite of this law of decline, there is evidently
a local level of codperative life which, with slow
changes, persists. Everywhere there is a traditional
family life, more or less firmly knit: everywhere there
are groupings for livelihood and defence more or less
extensive and stable. These are the fundamental ven-
tures in joint living; they hold their own; in the long
course of history their level in most places has slowly
risen.

They hold their own not because they are exempt
from the law of decline, but in part because their roots
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are so tough and deep that they survive the operation
of that law and forever begin anew. Some of these
roots are in the instinets of sex, parenthood, food-
getting, acquisition, fear,—as tough and deep as hu-
man nature itself. Of these, the domestic instincts
make directly for codperative union, while the instinects
of food-getting and acquisition require union not less
inevitably, though indirectly, through the logic of the
wants they breed. For when an insatiable want is
served by a limited supply of mental and physical en-
ergy, no immense economy of such energies can be neg-
lected; and codperative living is the first and most
sweeping of economies.

These deep-scated impulses, social and economie,
might be counted on to keep alive an effort for associa-
tion, but they could not be counted on to preserve the
result, much less to advance it. For just because they
are the toughest of human interests, they bring men
into the most violent of collisions. To the natural man,
clashes about property and rivalries in mating are the
two great occasions for that elemental pugnacity be-
fore which the prudential value of life and limb van-
ishes like mist. The sources of disruption that lie in
these impulses are proportionate to their uniting
power.

4. The same is to be said of the motive of fear or
hatred of a common enemy. Agreement in hostility has
played no small part in cementing social unions, pro-
viding at times sudden cures for internal dissension,
and not infrequently courted by statesmen for that
purpose. Dislike and fear of the foreigner has some-
times been celebrated as the chief bond of social
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amity.! But experience shows the frailty of that bond
when the strange bedfellows it makes have no other
reason for alliance. Unions based on common nega-
tions, like friendships based on common antipathies,
are natural hotbeds of inner discord when the mem-
bers turn from fighting their mutual enemy to objects
for which their qualifications are purely accidental.
Metals may be welded under blows: but a social body
whose parts have been merely beaten together has lit-
tle cohesion.

The Darwinian mode of explaining social growth has
shown how much the compactness of early society
owes to war. But it has left in the wake of its truths
and truisms a thoroughly misleading impression of
the upshot. It might be taken as obvious that if there
had been an era of general struggle among human
groups for actual physical existence, and not merely
for dominance, the best codperators would have had a
vital advantage: the compact societies would be the
survivors. But grantmg this somewhat fanciful view
of early history, what is the inference? Is it that war
has produced solidarity? Surely not; but at most that
war has selected a solidarity whose sources, like those
of all other variations, the good Darwinian leaves in
mystery. Pugnacity in external relations has only an
occasional value in preserving the energy of associa-
tion in human groups.

5. Neither can we find the secret of permanence in
custom. It is true that in all extant societies a mythi-
cal agent called custom restrains the violence of the
fighting temper among members, and masks the in-

1 As by Livy, ii, 39: Externus timor maximum concordie vinculum
. jungebat animos.
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tensity of every disintegrating trend. Unless the meal
of society will admit of being worked into a ‘cake of
custom,’ there is little hope that it will become a last-
ing cake of agreement. But no one claims that custom
is the author of those restraints which it carries on:
and if it is not the author, it can hardly be their chief
support. Custom merely continues what is given it: it
has no power to create what is absent nor to restore
what is lost.

For note that what is customary is (in individuals)
habitual, and what is habitual is partly subconscious,
and what is subconscious retains its power and effect
only, so long as nothing changes. A little disorder
shows how thin is the film of custom if it acts alone. An
interval of war, an Athenian pestilence, an increase of
wealth and power in private hands, is sufficient to un-
settle the balance in many a wilful head; and with his
dread of the nomot weakened, he begins to see in cus-
tom the cunning of the group as against the individual,
to make covert exceptions in his own favor, and to be-
come a center of social decay. What misfortune will do
for some, rapid advancement will do for others, as the
shrewd Machiavelli foresaw when his Prince should
have made himself the successful despot.® And if the
intoxication of success outweighs the force of custom
in those whose stake in social solidarity is greatest,
lesser disturbances in lesser heads show as clearly that
custom depends on stability as much as stability de-
pends on custom.

6. Persistence of associate life, then, is not due to
instinet, nor yet to custom. These are like the construc-
tive and conserving forces in animal bodies, and like

2 The Prince, chs. xvii, xix,
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them would wage a slowly losing fight against the de-
structive tendencies always dogging them. Social per-
sistence is due chiefly to a factor which has no exact
analogy in the vital economy of the organism, and no
exact parallel in animal societies.

In animal societies there is no law of decline, be-
cause there is no element of deliberation in their strue-
ture: the quarrels of a pack of wolves over a carcass
leave the impulse to continue the hunt in the same com-
pany unimpaired. The specifically human thing in as-
sociation is an element of conscious purpose which sur-
veys impulse: man by nature does not follow either
instinet or custom, he uses them. In a given species,
animal societies always assume the same form: in the
human species, no two forms are alike,—the play of a
deliberative art mingles with the duller and steadier
forces. Now the reflective clement which makes human
societies variable also makes them vulnerable; it is
this also which holds the secret of their preservation.

For in the midst of his antagonisms, when the in-
stinctive grounds for association have lost all their
impulsive foree, it is still possible for the human being
to hold to a consciousness that these grounds have not
in fact disappeared. Such a remnant of self-possession
we are usually aware of in the midst of our ordinary
angers, even when they adopt the language of radical
destruction: we are seldom so far absorbed in wrath
that we do not to some extent observe and direct it
from an unruffled corner of the mind.* A pure impulse

8‘‘Anger has in it also a bit more of comedy than one is usually
ready to admit. We know the trick of becoming angry and of directing
it, like anything else,—this is done without our knowing precisely what
will come of letting out the full strength of one’s emotion.’’ Alain

(E. Chartier), Quatre-vingt—un Chapitres sur 1’Esprit et les Passions,
Pp. 205.
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of anger makes directly for destruction,—either the
annihilation of the opponent or the abolition of the
social bond between the combatants, the destruction of
the ‘we.” Where there is no self-conscious reflection
upon resentment, destruction of this sort cannot be
condemned ; among animals there is no such thing as
a crime of murder. If one of two rival bucks does the
other to death, he offends no law of the forest. Animal
hostilities are often modified by the intrusion of other
instinctive tendencies:* but in any case, they work
themselves out. In almost all human societies, on the
other hand, brother-killing ranks as the typical crime.
And the common sense of the peculiar enormity of
murdér seems to be due less to the extreme harm in-
flicted on the victim or to the subtraction from the re-
sources of society than to the implied absence in the
perpetrator of that essentially human check which
self-consciousness in hostility entails, or, what is worse,
to the corruption of that very self-consciousness into
a deliberate purpose of destruction.

These statements touch many controversial points;
but the conclusion to which they lead does not depend
on these debatable issues. It is this residue of reflective
knowledge, keeping the tide of antagonism from win-
ning complete possession of consciousness, which holds
the natural answer to the law of decline. What is it,
then, of which this reflective corner of the mind is
aware?

7. It contains, first, a more or less intelligent dread

¢In Wallace Craig’s masterly studies of animal pugnacity he has
shown the sensitive attunement of hostility to the degree of strangeness
of the offending animal. These modifications, however, seem to me not to
involve a reflective or properly ethical factor,
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of the evils of disunity, known and unknown. In primi-
tive societies an uncanny fear of the nameless risks of
detached living has played an immense role of preser-
vation. And perhaps there are few joint enterprises,
from bands of thieves onward, in which this purely
negative consideration has not at some time or other
saved the day. As the most radically intimate and
revolutionary association, marriage is intrinsically the
boldest and most difficult; yet it is, and will always be,
the most generally successful quite without the aid of
divorce legislation, because if ever the energy of union
runs low, the partners and their children face the pro-
found difficultics of undoing the original bond and all
its branches. This negative factor is so forceful, and
withal so constant, that certain thinkers, like Hobbes,
have laid upon it the burden of creating as well as of
holding together the political fabric. And it has a cer-
tain building power, I believe, in all corporate ventures
even to the most ambitious. What league of nations
would be so much as considered if a world of un-
leagued nations had not shown itself so full of the
threat of hell?

8. But like the fear and hate of common enemies, to
which it is akin, this dread of dissociation promotes
union only because a more positive consideration is
present with it. The reflective awareness of anger con-
tains the perception that conflict, instead of being the
purely disintegrating force we commonly regard it,
has a constructive function; that it is a process which
associate life normally goes through on its way to a
more durable foundation. Conflict signalizes the fact
that the association has been too exclusively built on
instinct, custom, and the like; and that the time has
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come for the abandonment—not of the association and
its ‘we’—but of its semi-conscious character. Acting
on the human mind, discord undermines naive coGpera-
tion, but in the interest of cotperation whose members
have ‘‘come to an understanding.”’ The quarrel be-
comes an emphatic method of making terms.

Discord seems not to have this effect on the sub-
human mind. Adam Smith observed that man alone is
able to transform strife over goods into bargain and
barter. ‘‘Nobody,’” he says, ‘‘ever saw a dog make a
fair and deliberate exchange of one bone for another
with another dog. Nobody ever saw one animal by its
gestures and natural cries signify to another, this is
mine, that yours: I am willing to give this for that.
When an animal wants to obtain something either of a
man, or of another animal, it has no other means of
persuasion but to gain the favour of those whose serv-
ice it requires. A puppy fawns upon its dam’’ ete.” And
of course there is the alternative of aggression, if fear
does not forbid. But man bargains; this propensity is
“‘common to all men, and to be found in no other race
of animals.”” And this capacity to bargain, i.e., to sur-
render what one wants less, in order to gain what one
wants more, implies this new idea, that the impulse of
my opponent to fight for his possession may have
something in it worth conciliating. His egoism is not a
mere ‘brute fact’ confronting my egoism; 1 do not
wish to destroy it: on the contrary, if by some inven-
tion these conflicting egoisms could become compatible
egoisms, the total situation would be more satisfactory
for me also.®

5 Wealth of Nations, I, ch. ii.

8 Craig attributes competitive fighting among animals to lack of in-
vention alone.

‘‘If we set up a mew pigeon cote containing several compartments
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9. Thus, because of this reflective or on-looking ele-
ment of human selfhood, the same causes which pro-
voke antagonism and disunion instigate the beginning
of invention, that is to say, of art, in the management
of conjoint living; so that association by impulse be-
comes by degrees association on stated grounds and on
stated terms. This art is the political art par excel-
lence.

Capacity for this art is in every human being; and
wherever this capacity is marked social conflicts reach
a settlement as it were impersonally, and such spon-
tancous settlements go to shape the uncodified customs
of every group and community. Who devised the hoary
plan of passing to the right or left in traffic, or the
very modern plan of falling into line at ticket-windows,
will never be known; and indeed such devices would be
useless unless the idea were promptly adopted by so
many at a time as to appear a common conception. But
out of this background of anonymous art there emerge

each with its own door, and allow the pigeons to choose compartments
for themselves, it may happen that two males will choose different doors
from the very first, in which case they may live side by side in peace.
But it may happen that both hecome enamored of the same door and
each tries to enter it and make it his own, If these birds were endowed
with reason one of them would uddress the other in this wise: ‘Friend,
there is plenty of room for you and me. Let us agree that you shall use
the right door and I the left.” But sinve pigeous are not endowed with
reason they cannot make such a conceptual agreement . . . they can ad-
just the difficulty only by fighting for it. In short, the reason why ani-
mals fight is that they are too stupid to make peace. That this is the true
explanation is indicated by the fact that if we lend the birds our rea-
soning power, if we act as arbitrator and settle their disputes for them,
they accept our adjustments and live in peace’’ (Intl. JI. Ethics, April,
1921).

To this admirable analysis I would add only that in the development
of arbitrative invention among men a growth of tolerance toward the op-
posing egoism seems to have entered as a needful predisposing condition.
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always certain natural referees, interpreters, arbitra-
tors, judges, and finally we have those specialized in-
ventors of settlements whom we term politicians. We
propose to use this word in its liberal and legitimate
sense as including all who praectice the political art.
The politician is the man who deliberately faces both
the certainty that men must live together, and the end-
less uncertainty on what terms they can live together,
and who takes upon himself the task of proposing the
terms, and so of transforming the unsuccessful human
group into the successful group.

It is this art of deliberate reflection and term-making
which has hitherto chiefly preserved and advanced the
level of associate life in human societies.



CHAPTER 11

THE OTHER SIDE OF POLITICS

WE began our enquiry into politics with the
group-life of mankind as a given fact.
What the prior activities were that created
this group-life and carried it on we have not noticed,
except to say that the primary social groups have their
roots in deep-laid needs and instincts. We have taken
it for granted that society must exist before politics
has any function. We propose now to look more di-
rectly at this prior group-making activity.

This does not mean an attempt to go back to the
aboriginal beginnings of family life, clan life, occupa-
tion groups, cult groups, amusement groups, and the
like, even if we could. There is no need of that. For
groups are living things, and the formation of a living
thing never ceases. The activities that achieve a build-
ing, a bridge, a factory-product, come to an end with
the making: the processes which create groups con-
tinue before our eyes. The ordinary activity of a group
is & sort of perpetual generation.

11. Roughly described, the group-forming process
consists in bringing the scattered intentions of several
minds into the current of a common action.

We can see it when a burning forest assembles a
group of fire-fighters from the most varied occupa-
tions; or when the raising of a barn-frame brings to-
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gether a group of farm-neighbors, or when a move-
ment is started among local merchants for deepening
the harbor, or when the idea of collective bargaining
is preached among fruit-growers or cotton-buyers or
steel-workers.

It is seen whenever a leader assembles about him
a group of followers; but it is a much wider phenome-
non than leadership. For many a movement proceeds
far without known author or defined head. There is
many a conspiracy whose members have found their
way together as by the unspoken presentiment of a
common cause; and in many a crowd, the assembling
force seems nothing more personal than a common ex-
citement seeking an outlet in action. An anonymous
shot at Serajevo may set the teeth of a continent, in a
score of separate camps, and bring thousands of lead-
ers into action, as if the process were the creator of
the leadership, rather than the leaders creator of the
process. The essence of the affair is not the leadership,
but the passage from dispersed intentions to united
purpose.

It is remarkable that a process of this sort having
a thousand daily instances should have no general
name. Names naturally light first on more specific
things, and there are names for all the more specific
types of social conjunction: the gathering of crowds,
the ‘growth’ of parties, the ‘getting up’ of socicties,
the ‘courtship’ of lovers, the ‘mustering’ of troops,
etc. We need a name for the common eclement in all
these occurrences, namely the moving together of dis-
persed individuals with dispersed trends of action.
Why not simply call it the com-motive process, the
process which moves together? The fact is that among
all the motive impulses that affect individual behavior,
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some are naturally com-motive impulses, inasmuch as
they appear to the mind as sharable or needing to be
shared. Strong resentment or fear leads one to seek
others with whom to join in action; they tend to as-
sume common cause, and so to create it. When com-
motive impulses are present, leadership emerges and
spins out its various plans for the structure of codp-
erative action. We shall refer to this process hereafter,
in all its forms, spontaneous or promoted by leaders,
as the commotive process.

This process is evidently not specifically human. The
snort of danger will have a commotive effect on a herd
of cattle, the trail-yelp of a hound the like effect on a
pack. And it is certainly not specifically political, even
in its human forms. For it is the building process of
all human groups, and therefore precedes the political
art we have been describing: the commotive process is
first and the term-making process afterward.

12. But if term-making is not group-building, then
term-making is not the whole of pohtxcs For among
the groups that make up society there is one which we
call the political group; and we can hardly exclude
from our notion of politics the commotive process
which builds the political group. What is this political
group?

It is a group which surveys and includes other so-
cial groups. Its crudest distinction is its size: it is a
relatively large group. But its size is an incident of the
more significant distinction, that instead of being sim-
ply another group, side by side with the rest, it in-
cludes them: their members are also its members. It
serves as a general container in which several speci-
mens of most other kinds of human association can co-
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exist: it is a sort of social common multiple. This pe-
culiarity carries with it another: for a group which
includes others cannot act on its own account in simple
disregard of the activities of the included groups: it
is mechanically compelled by its position to take their
purposes into account, i.e., to survey them, reflectively.
It is this reflective survey, the mental essence of poli-
tics, which is the primary character of the political
group. It exists, not because men must hang together
in large bands in order to survive or to secure the best
economy ; it exists because men are disposed to think
about their manifold group life as & whole and give it
a conscious order and direction.

Cooperation on this extensive scale is aided, no
doubt, by echoes of herd instinet: the impulses which
stir the primitive political group into being are ele-
mental,—fear, pugnacity, food-getting,—but all of
these in concern not for my existence, but for our
existence,—the existence and well-being of these inner
groups and their members. They are reflected upon.
Further, in all the varied forms of political association
in the history of mankind, the note of conscious device
is evident: it is always a product of leadership. To
bring the political grouping about and carry it on is
the peculiar work of the ‘statesman,’—the other half
of the political art. We habitually distinguish the
statesman from the politician; and the essence of the
distinection is that between the commotive process and
the term-making process. The art of politics in its wid-
est sense includes both.

In its simpler forms, the political group responds
directly and as a whole to the commotive impulses,
largely of foray or defence, which center in the person
of the chieftain. In later forms common action becomes
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indirect; the statesman acts for the group; but his acts
are still regarded as the common deed, and are as-
cribed to ‘the state.” Assuming that its members have
common interests, the state carries out ‘‘public serv-
ices.”” Assuming that they will recognize a common
concern in common plans, it promotes public enter-
prises in war, in public works, in inter-state conversa-
tion. And to do all these things as the deeds of its
members, it governs them, i.e., it commandeers as oc-
casion demands, their energies, their wealth, their
lives.

These are the commotive aspects of politics; and it
is evident that they have developed in modern states
into the exccutive and administrative sides of political
activity; as the term-making process has developed
into the judicial and legislative sides.

It is the commotive side which chiefly clamors for
attention; for to the common eye, states are not en-
gaged primarily in settling conflicts among members,
they are engaged in doing things. They are thought of
as persons, having characters, records, reputations, is-
suing series of deeds, public actions whose sum—if not
the whole of history—makes a conspicuous part of it.
Broadly speaking, the political art on its commotive
side is history-making, as on its judicial side it is term-
making.

13. The clear distinction between these two proc-
esses, commotive and arbitrational, need not disguise
the close connection between them in nature and in
practice.

It would be hard to find a group-forming activity
among human beings which is not in part term-making.
For from the first, a human group must codperate on
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some sort of terms. The good leader must have in him
something of the reflective sense of the arbitrator, an-
ticipating conflicts and settling them, as it were, in ad-
vance. Indeed, in many groups, the promoter and the
adjuster are the same person. He is the basileus of
Homeric days, at once general and judge; he is the
navigator who both directs the enterprise and deter-
mines the rules of the ship; he is the explorer who car-
ries in mind the meaning of the journey, and also meets
as they arise the personal troubles incident to all close-
bound societies; he is the merchant-trader who deter-
mines the policies of his business, and at the same time
keeps.a steadying hand on the tempers of his employes
in their mutual relations. The commotive process tends
to include the process of arbitration.

On the other hand, the arbitrative process tends to
include the commotive. How can a physician renew vi-
tal energy unless he can become an accomplice with the

natural sources of that energy! Likewise a politician,
if he is to renew the energies of group-life, must some-
how renew the impulse which brought that group into
being. He must incorporate something of the promoter
in himself ; and he works most effectively when he can
actually reinstate a commotive impulse within the
group: a settlement is not a good settlement if it
merely restores harmony or equilibrium among the
contestants, without renewing action in a common
cause. Hence the good adjuster will have in him a
share of the commotive energy of the leader; and in
his work the group is, in effect, reborn.

These two activities belong together in the political
group as in other groups; and in the greater person-
alities they came to a natural fusion. Napoleon the
warrior contains implicitly Napoleon the code-maker:
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Peter the reformer contains Peter the head of state.
History-making includes term-making, especially the
external term-making of statesmen and diplomats but
also the internal term-making of legislatures and
courts. And term-making, in turn, will always be im-
perfect unless it considers the public policies of the
community.

It is an especial weakness of our machinery for ju-
dicial settlement that it is divorced so completely from
all reminder of the common concerns of citizens. Our
‘“‘separation of powers’’ is an attempt to make an in-
stitution of the faulty faculty-psychology of a century
ago, which split the mind into intellect, feeling, will,
with various sub-powers. The honest magistrate can
never evade the immediate issues that call for settle-
ment ; but he will know that his work is not done until
the interests that originally brought the litigants into
association have regained their motive energy. When
the eyes of each contestant are fixed on particular in-
terests, rights, and wrongs, common purposes are ex-
cluded from the too-well-analyzed picture, and the best
settlement leaves the individuals separate, inert, de-
void of social momentum.

It must be recognized that the judicial process and
the commotive process are abstract aspects of a single
art.

14. Nevertheless there is a psychological distinction
which justifies us in recognizing a twofold character
in politics, and explains the fact that these inseparable
functions have so commonly been separated in prac-
tice. Human temperaments evidently diverge in such
wise that judicial genius is rarely joined with equal



THE OTHER SIDE OF POLITICS 21

administrative ability, and the great executive seldom
makes the ideal judge.

The psychological difference here is that between
will and judgment. Will might be described as the com-
motive aspect of the mind, assembling scattered im-
pulses into the current of a single purpose, while judg-
ment is the attempt to bring conflicting facts and
values into order and so to maintain the normal en-
ergy of the will. For the energy of a purpose, like the
energy of a codperating group, is subject to a law of
decline : the will has its minority voices and inner con-
flicts threatening its unity in every enterprise. The
resolute will may ignore the friction and put its
purpose through; but this policy cannot be made
thoroughgoing without disaster: the successful will
respects its dissenting fragments, it is a reflective
observer of its protesting impulses,—it is a will with
judgment, or as we sometimes put it, with reason and
conscience.

The temperaments in which we feel will predomi-
nant have judgment in the form of intuition, and are
governed less by a sense of difficulties than by a sense
of the good to be gained. Those in which judgment is
predominant are aware of hindrance and of the neces-
sity for structure: in them the critical intelligence is
active, analyzing, comparing, and devising new chan-
nels for the purposive energy.

There is reason, therefore, for recognizing the po-
litical art as having a twofold aspect, the political ele-
ment in both being that character of rational, reflective
inclusiveness in which the meaning of all group-life is
reviewed and reéstablished in consciousness. But this
implies or carries with it a certain cumulative char-
acter which we must now take into account.



CHAPTER III

THE STATE

HE history-making process, like the individual
will itself, is forever meeting new situations in
new ways. The note of perpetual adventure in

the daily news of the world—so far as it is made up of
the doings of states and statesmen—is due not alone to
the uncertain moral quality of these agents, but to the
endless uniqueness of the event-figure that confronts
them. It is the essence of history that its situations
never recur.' There can be no repetitions in the life of
the will, individual or social: least of all in that align-
ment of wills which constitutes at any moment the
world situation.

On its history-making side, then, the political art is
an art of improvisation; and this quality extends to
the arbitrational process. The effort of the politician
must be a day-to-day effort of codrdination, governed
by the always pressing necessity of getting things
done, taking people and situations as they are, using
a more or less diplomatie pressure to bring the self-
willed into the grooves of a working totality, while
force waits in the background to hasten and cement the
accord. Thus, the tonn—makm(r process, which gives
the idea of the ‘politie’ its subgestlon of psychological

1Cf. 1L Rickert, Grenzen der naturwissenschaftlichen Begriffsbildung,
passim. But even if there were an external recurrence, the fact of

memory, giving to consciousness that snowball character emphasized by
Bergson, would make the same not the same.
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cunning, address, and resource, is conceived as a ready
body-servant of the first or history-making process.
But this picture is partial. The chief work of politi-
cal art is not found in the settlement of this or that
quarrel or revolt. It is rather found in the durable re-
sult that emerges from such settlements. Unless under-
standings once reached were good for more than one
occasion, the political achievement of one day would
have to be repeated in toto on the next day. But in
point of fact, every decision and every settlement con-
tribute something to every subsequent decision and
settlement: something of mental bias and precedent
Lolds over. And these increments add little by little to
a total pressure toward settlement and toward certain
modes of settlement which all later contestants and
rebels feel. This cumulative tendency, which governs
the whole character and meaning of politics, is the in-
evitable result of a principle of generalization inscpa-
rable from human nature. To express it roughly: every
particular event or thing that comes to our attention
we seek to bring under a familiar class-idea; and every
class-idea we have seeks particulars to which to apply
itself. The logic of this trait deserves examination.

16. It is a truism that no event can stand alone in
the mind, but having its place in a series of events, it is
known as like its predecessors in certain respects and
as different from them in certain respects. The stran-
gest event cannot be wholly devoid of likeness to oth-
ers: the uniqueness of an earthquake cannot exclude its
resemblance, as an experience, to a ride on a hay-wagon
or to the setting of brakes on a freight train. And the
perceiving of likeness is spontaneous: one might al-
most say that our experiences classify themselves, as
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they impinge on our interests in similar and different
ways.?

This noting of resemblances is evidently in the inter-
est of successful action: as I meet one event, so, if I
have been successful, will I tend to meet another like
it. To land a trout is a very different operation from
capturing a tuna-fish: yet experience in the former op-
eration is some preparation for the latter. A habif is a
practical generalization, that is, an acquired way of
meeting like events with like responses. Skill consists
of habit with the additional factor of a nice judgment
of the variable quantities where cases differ. A marks-
man is not skilled if he can use but one gun and hit but
one target and at a fixed range: he is skilled if he can
adjust his aim to different ranges, weapons, winds, ete.
There can be no skill without habit, for nicety of ad-
justment depends on much experience; but habit may
easily interfere with skill when it attaches itself to
some special set of conditions. An overgrowth of habit
tends to treat different cases as if they were alike; an
undergrowth of habit tends to treat like cases as if
they were different: each defect is hostile to the best
growth of skill. But habit tends mainly to overgrowth,
because it is a vast economy. So far as we can meet on-
coming experience by resemblances to previous experi-
ence we are saved the bother of thinking it out anew.

2The ‘laws of association’ suggest this quasi-mechanical éelf-arrang-
ing of our mental properties; the chief error of the associational school
lay in ignoring the rdle of interest in determining what likenesses would
determine classing. To a child interested in a dog in his capacity as a
four-logged self-mover, cats, squirrels, horses, and cattle will probably be
recognized as dogs, until some further interest is affected by the pointa
of difference. But if the child’s interest in the dog were in his voice, the
squirrel which might have a fair case for being classed as a dog, would
fall in a different group from cats, bulls, and horses.
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The capacity to make these practical generalizations
thus appeals to the lazy, imitative, inert traits of the
mind, and tends to develop a specific weakness, that of
casting about for precedents to guide one’s behavior
instead of being all-on-the-spot with the unique event.

17. Thus it becomes an important part of the art of
life to note how widely fields of action differ in the de-
gree and kind of generalization they allow. Mechanical
labor admits the maximum of fixed habit. Dealing with
living things allows the least, not only because they are
endlessly variable, but because they learn your habits
and defeat them, as the fox learns the ways of the
hunter. There is some reason for thinking that gen-
eralization in this field is always fallacious: for, as
Bergson has well pointed out, the living being is al-
ways dealing with the novel and in new ways. But true
as this is, it does not follow that generalization is ex-
cluded; for the novel does not exclude the regular, but
builds on it. Habit-making is itself a phenomenon of
life; so far as his game has habits, the hunter may
form his habits upon them,—he must do so. And some
men appear to have an acquired skill in dealing with
human beings themselves. We cannot exclude genor-
alization from the field of the living; but we must reec-
ognize that in this field it so far differs from the gen-
eralizations of mechanical practice as to constitute a
different logical species, which we might call intuitive
generalization as opposed to explicit generalization.

Explicit generalization takes the form of rules for
meeting well-defined classes of situation, i.e., classes
defined by objectively verifiable marks. ‘‘After three
frosts, gather the walnuts.”’ Intuitive generalization
admits no fixed rules, but consists in an acquired read:-
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ness to meet variable situations through an instant
sense for the forces that are producing the variation.
Skill in riding is an example of this sort. So with most
cases of acquired skill in meeting emergencies. There
can obviously be no fixed rules for meeting emergen-
cies, since it is of the nature of an emergency to be out
of order. Yet the ambulance surgeon is better prepared
than the bystander to deal with a new type of street
accident: and the adventurer and explorer extract
from tight situations of one kind a highly general sort
of readiness for meeting tight situations of remotely
different kinds. So for all that flood of transactions
which constitute the dealings of man with man in so-
cicty, while all rules of skill falsify themselves in the
stating, it is impossible to suppress that organic gen-
eralizing which goes on within us, ripening judgment
into ‘discretion’ and ‘wisdom.’

Recognizing this fact of intuitive generalization
makes it unnecessary for us to fall into the dilemmas
of Bergson’s position in order to escape the fallacies
of a mechanized view of life. If life eluded all concepts,
so that there could be no generalization in dealing with
it, there could be no learning from experience in that
region: the tyro in merchandising, in teaching, in ad-
ministration would be as useful as the seasoned prac-
titioner. The logical kernel of the matter is that the
recognition of likeness is not opposed lo the recogni-
tion of difference, but the reverse: it is only the mind
well stored with resembiances that can properly assess
differences. The new hand at stamp-collecting hardly
knows the rare from the common: only much experi-
ence in classing can give him a sense for the exact
value of the unusual specimen. Connoisseurship is the
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finesse of discrimination which is based on the com-
plete maturity of generalization.

18. How does this generalizing habit of the human
mind affect the processes of politics?

In the main, the history-making process repels gen-
eralization, while the term-making process invites it.
The statesman, always facing the emergency of state,
must be keenly aware of the uniqueness of every prob-
lem; rules of experience exist for him only to be bro-
ken, and the sole usable generalization is the intuitive
generalization of skill. Even to the routine of the sub-
ordinate clerkships, the universal hatred of red-tape
and of the card-catalogues of classified cases shows
that in the administrative side of government the prac-
tical rules which constitute official habit are known as
the curse of government, not its essence.

On the other hand, in the work of the arbitrational
process, settlements of every sort vigorously propa-
gate their kind. The decision of the arbitrator or the
basileus may be a ‘sentence’ applicable only to the
case before him.* But as a human mind, the basileus
cannot erase the traces of a previous case when a later
one sufficiently resembles it. And even if he should for-
get, the community does not: its members adjust their
conduet to the expectation that similar cases will be
similarly treated. Thus crimes and civil issues will be-
come classified in their minds; ways of treating these
classed situations will become traditional, and will ac-
cumulate as a code, a private treasure of the com-
munity ; while magistrates will tend to stabilize their
personal judgments by a study of prior decisions in

3 Maine, dncient Law, chs. i, v.
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cases that resemble (faintly or nearly) the case before
them.

In proportion as this generalizing goes on, the ad-
justive process becomes the judicial process,—a work
of applying to particular cases rules or principles al-
ready in existence. And eventually it fledges into the
legislative process,—a work of forming rules for meet-
ing future cases, expected to have a family resem-
blance among themselves. Judge and legislator co6p-
erate to produce a growing body of defined law, the
corpus juris of tribe or nation. Neither of them merely
finds the law, and neither wholly makes it: both take
their cues from the anonymous adjustments which a
people strike out for themselves. Thus the laws of the
road accept and formulate practices already worked
out in traffic, and the laws of commerce sanction some
of the useful, though confused, customs of the market-
place: to this extent the ‘living law’ precedes the en-
acted law, statute codifies practice.* But the judicial
declaration and the statute do, in turn, materially
modify practice, if only by choosing from among con-
fused and inconsistent customs, or by carrying over
old rules into new analogies.® The whole process of the

¢ Eugen Ehrlich, Soziologische Grundlagen des Rechts.

5 An interesting example is the career of the conception of ‘trust’ in
English law. What is expected of a person who holds property for the
use of another is a matter of usage before it is taken up into the law of
uses or later of trusts. But once the conception of trust is established it
finds application in unexpected quarters. It occurs to the Court of Chan-
cery that property contributed to a non-established church might be re-
garded as a charitable trust for the benefit of undefined persons; and
again that the property of a married woman, automatically assigned in
common law to her husband by the fact of marriage, might be kept for
her separate use by a trustee, and that in certain cases the husband him-
self might be held as such trustee to use it solely for her benefit. Cf.

Dicey, Law and Opinion in England, pp. 375 ff.; Vinogradoff, Common
Sense in the Law, p. 230,
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living law must include this double causality of prac-
tice on law and law on practice, whereby the two tend
toward agreement. But in either phase of this twofold
movement, and whoever is the ultimate law-maker, the
postulate holds that like cases must be treated in like
manner; and this demand impels the judicial mind to
make the most of observable likeness among cases.
Law thus becomes a magazine of generalizations in
which future cases are assimilated to past cases, while
the principles of their treatment remaining substan-
tially constant yield a cumulative store of legal con-
cepts.

The adjustive process is the great playground for
the generalizing tendency. In the administrative proc-
ess the scope of generalization is far more restricted.

19. But this contrast is too sharply drawn, and
drawn not quite in the right place.

On the one hand, generalization in term-making can
easily be overdone and is overdone. The likeness of one
case to another does not indeed logically exclude its
differences; but attention to likenesses may psycho-
logically overwhelm attention to points of individu-
ality.® This danger is particularly great in the law of
persons as distinet from the law of property. One bill
of sale may be precisely like another bill of sale in the
general character of the interests involved; but one
negligence is never precisely like another negligence,’
nor one crime like another crime of the same class-
name, for the whole personal background out of which
these acts or omissions come is of the essence of their

8 And this quite apart from the misleading tendency to ascribe to a

past decisior a superior presumption of being right.
7Cf. R. Pound, Introduction to Philosophy of Law, p. 142,
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meaning. A settlement which disposes of a living situa-
tion by merely clamping down upon it a pre-existing
generality is never just; for justice requires that each
of the growing purposes there concerned shall find its
own fulfillment in the solving idea: the settlement must
be ad hoc, their invention or their discovery, while con-
gerving the social interest recorded in the general
rule.* Wherever the law touches personality, treatment
by rule must yicld to treatment by skill; and we may
add, it is tending strongly to do so at the present mo-
ment.’

On the other hand, there is a place for rule in the
history-making side of government. Statecraft has its
principles; Machiavelli’s advice to his Prince differs
from most political treatises in being almost exclu-
sively Occuplod with them. They are certainly not in-
tended as rigorous rules; they are counsels for him
that hath an ear. For the corresponding statecraft of
his own day, Kant undertook a semi-ironic formula-
tion in three principles: fac et excusa,—do a thing and
then find an apology for it; si fecisti nega,—if you
have committed an outrage, deny responsibility; di-
vide et impera, bring division into the camp of your

8 Cf. M. . Follett, Creative Experience, pp. 147, 156.

® This is especially the case in the treatment of crime, where the ad-
ministrative elements are being enlarged at the expense of the judicial
elements. The indeterminato sentence, the parole and probation system,
the juvenile courts, the provision as in California for penalty-fixing by
juries, etc., are so many efforts to individualize the treatment of offend-
ars bnngmg a personal skill into the place of fixed rule. The Court of
Criminal Appeul established in England by the Criminal Appeal Act of
1907 moves in the same direction. This tendency has obvious limits. To
get away from rules and precedents is to introduce an element of per-
sonal discretion that easily shades into personal caprice: the abuses of

formal law beget the Star Chamber, and the abuses of the Star Chamber
beget a demand for formal law, But formal criminal law is never enough.



THE STATE 31

opponents, and then defeat each faction separately.'
Or take the more personal ‘‘Maxims for statesmen and
others’’ jotted down by a notable trainer of statesmen,
Benjamin Jowett: ‘‘Never quarrel, never explain,
never hate, never fret, never disappoint, never fail,
never fear, never drudge, never spare, never tell, never
detract,”’—and a twelfth which is unfortunately illegi-
ble. All such counsels venture to be preposterous in
statement, because they are addressed to men who
must live by sagacity and not by pattern: but their ex-
istence implies that the administrative process is not
without its own habits and practical generalizations.
The difference between a Cortez and a Pizarro is in
the incomparable ‘‘address’’ or ‘‘policy’’ of the for-
mer, which Pizarro with the strong natural bent to use
precedents vainly tried to imitate. But something of
his methods the successful statesman bequeathes to his
followers. And these habits accumulate as the public
policy and tradition of a people, side by side with its
recognized law.** Thus, to all phases of political ac-
tion, the generalizing bent of the human mind gives a
cumulative effect.

20. By dint of the cumulative character of their re-
sults (and, we may add, a growingly imperative char-
acter, as generalizations gather presumptive ‘right-
ness’), these two political processes make of the large
community an artificial environment for each indi-

10 Zum ewigen Frieden, dritter Definitivartikel.

11 The more fluid parts of an unwritten constitution hold a middle
place between the generalizations of law and of statecraft. When a
Prime Minister of England is beaten in a general election, his intuition
must tell him whether and when to resign. He has precedents of one sort
in Disraeli (1868), Gladstone (1874), MacDonald, and of another sort
in Salisbury and Baldwin.
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vidual life within it. By the sum of a million incre-
ments of generalizing thought, his society becomes
saturated with a self-continuing mass of judgment and
practical habit, so that it has something of the regu-
larity of the non-human environment when stabilized
by clothing, shelter, heat-control, and other artifices.

Taking the world over, there is as much variety in
these artificial social environments as in the physical
environments under which men live; and the extraordi-
nary versatility shown by mankind in accommodating
itself to diverse physical habitats is fully matched in
the case of its social super-clothing. But in any given
region, the great virtue of an artificial environment is
its superior dependableness; and to have achieved
something of such dependableness for the social envi-
ronment is the primary accomplishment of the art of
politics. When we consider that there is more peril to
the life and interests of any man from the pugnacity,
the greed, the stupidity, or the simple indifference of
his human context than from all the forces of nature,
we have a rough measure of the advantage of achiev-
ing stability in this domain. Such stable or partly
stable arrangements we call states.

21. It is no accident, then, that the notion of stability
is made prominent by the word state; yet it is unfortu-
nate that this word so strongly suggests the static. For
the root stat in this case means not the changeless but
that which is wilfully set up (statum).** The will which
sets a thing up naturally intends that it shall remain
standing; but if that which is set up retains its living
connection with the will which made it, and which may

12 Machiavelli is said to have been the first to make common use of
the term state (stato) for the politically organized society.
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change, its destiny will be to change with that will. The
element of conscious human art is the essential thing
in politics; and as with every living art, its products
would slowly vary even if all its efforts were directed
to exact self-imitation. The state is a relatively stable
artificial social environment, subject to slow change as
the political art adds to its cumulative store of gener-
alizations, legal concepts, principles of settlement, and
so perfects its own work.

22. If this is what we mean by the state, the proc-
esses we have been describing may be fairly taken as
its essential and primary phenomena. To resume
them: they are, first, the process signalized by the
leader or enmtrepremeur who brings the scattered im-
pulses of a people into the current of a comrion ac-
tion; and second, that signalized by-the arbitrator who
preserves the spirit of common action in face of its
persistent tendency to decline, the entropy of all co-
operating groups. Both processes tend to generalize
their methods; and both to assume a coercive trait.
But while the arbitrator appears primarily merely in
the train of the leader,—perhaps in primitive groups
as the leader himself in his constantly renewed efforts
to maintain the morale of his group,—his work is not
less constructive than that of the leader, and may be
more enduring. For his devices more certainly live
after him, becoming the body of custom, the code of ju-
dicial type-sentences, the law of the state; whereas the
public policy struck out by the leader retains much of
the intuitive and inimitable character of personal skill,
eludes precise formulation, and withal its cumulative
quality, varies in effect from administration to admin-
istration. In its character as a persisting and stable en-
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vironment, the state is more the work of the arbitrator
than of the leader: it exists hecause the deliberative
and self-observing power is in all normal men, because
their group-life compels them to think, and hecause in
spite of great natural reluctance they can all do so.

These processes, the overt phenomena of all living
states, are not theories: they are the data from which
all theories must start. We shall now consider four
typical varictics of theory that spring from these
data,—two types that are inclined to accept, if not to
magnify, the ascendency of the state among social
groups, and two that confront it skeptically.



CHAPTER IV
THE STATE AS PRACTICAL REASON

UR common notions of the state hardly amount

to a theory; but they have an element of my-

thology which is the germ of theory. What
chiefly engages our daily attention about the state is
its activity as history-maker; and behind this visible
and continuous series of deeds we assume an invisible
charactér, a dramatis persona, improvising its part
from moment to moment in the tense movement of
affairs, ,

When we undertake to picture this agent, current
imagination makes no diffienlty of composing an image
by fusing certain human ingredients with others taken
from geography. The assumed agent is single and
identical over long periods of time: Kngland of to-day
builds on what England did a hundred and other hun-
dreds of years ago and still receives credit or hlame
for its ancient conduet. But the people who make up a
state are many, not in any obvious sense fused to-
gether, nor thinking the same thoughts, nor doing the
same deeds. The figure which represents the state must
have the human quality, yet cannot he identified with
any of these many and passing individuals. It is, fur-
thermore, a world-character, and its name must bring
every mind to the same objeet. Here geography comes
to aid; for, however the individuals pass, their lives are
rooted for the most part in the same soil and sea. Thus
the image and word which apply to the domain may as
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well apply to the agent also, and vice versa. And as
long as words serve only their pragmatic purpose as
counters and signs, the nature of this mythical union
of land and ghostly agent may rest in obscurity.

24. Theory begins with the effort to reach the literal
facts behind this mythology. And the first result of
such an effort is that the state resolves itself into those
elements which the myth had fused, the land and a
mass of individual persons,—governing persons and
multitudes of the governed.

As for the government, ‘“in practice, that is, when it
exercises will or adopts a line of action, it is only a lit-
tle group of men chosen in a very haphazard way.’”
When it acts as law-maker, ‘‘a statute is simply the ex-
pression of the individual will of the men who make it,
whether they be the leading statesmen or the private
members of a legislative body. Beyond that we are in
the realm of fiction. In France, for example, statute is
the expression of the will of .350 deputies and 200 sena-
tors who usually form the majority in the Chamber
and in the Senate.””* And when it acts in its judicial
capacity, what is it but ‘‘half-a-dozen elderly men sit-
ting on a platform behind a green or red cloth, with
very probably not commanding wills or powerful phy-
sique, . . . some of them, conceivably, of very limited
intelligence’’ #*

As for the governed, we refer to the multitudes nec-
essarily as a collection, but we think of them truly only
when we put out of mind all grouping, and recall one
by one such unique beings as we know, various in

1'W. G. Sumner, What Soctal Classes Owe to Each Other.

2 L. Duguit, Law in the Modern State, tr. Laski, p. 70.
8J. C. Gray, Nature and Sources of Law, pp. 121 £, 84 (ed. 1921).
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quality and full of diverse interests which each pur-
sues with a heat of concern no one else fully shares.
These affairs are his business, and the more zealously
he is after it, the better everyone else is satisfied. ¢‘A
nation or a State means, conceal it as you will, a lot of
individual selves . . . and each of these selves does—
or rather must—think not exclusively, but primarily
of his own self’”* (not of his own self, but of his own
affairs; and as these hot affairs may as well be per-
sonal loves as personal greeds, there is no need to
think of the world as a world of egoists: Dicey’s ad-
mirable statement falls too much into the grooves of
a Hobbesian psychology). In any event, it is a world
of distinct wills-to-live, each working out the plot of
an infinitely intimate drama whose threads can never
be fully in any hands but his own. This subjectivity of
interest is capable of infinite depth without destroying
the community: for not only is it true that the more
absorbing each finds his own concerns the more cach,
as onlooker, is captivated by all the rest, but it is also
the case that whatever energy of action exists for pub-
lic deeds must boil up first of all in these personal
wills.

25. Yet there is some large difference between these
individuals and the state, whether we take them singly
or groupwise. The state is certainly not separate from
them; but neither is it identical with anything that
causal observation can detect in them,—many a man
ready to fight for the vague and mythical image of
his country would rightly hesitate if confronted with
a random collection of his governors or of his fellow

4 Dicey, Law and Opinion in England, 2d ed., p. 1xxx. See also Graham
Wallas in Our Social Heritage, p. 84.
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citizens as a sample of what he means by the state.
His interest in it, elusive as it is, exceeds his interest
in them; and he might well insist that some sort of
unity and continuance belongs to what he means, in
spite of the evident numerical distinctness of its mem-
bers. The state is not simply equivalent to their visible
persons, nor yet to their invisible personalities, but to
some common clement in them all which, having the
steadiness of habit, casily falls out of the foreground
of consciousness. To perceive it we must become sensi-
ble of certain pervasive modifications of the character
and behavior of these individuals due to the silent
pressure of state-will.

These effects may be noted in the bearing of every
man toward every other in the day’s transactions.
Consider, for instance, the forms under which we or-
dinarily do business. Ancient propitiatory ceremonies
in the conduet of trade were bulky: they are now re-
duced, among us, to a single-minded, in America rather
bare-poled, devotion to %ubject-matter This reduction
is possible because each man sees in the other an em-
bodiment of certain powers and duties inseparable
from his person. If A oversteps, B can remonstrate
with a foree not derived from his personal prowess but
from the logic of the case. If B makes a promise and A
fulfills the condition, the probability that B will carry
out the agreement is not due solely to his personal in-
tegrity. In short, our neighbor has both powers and
liabilities not numbered among the attributes of John
Doe, the organic individual : he is inserted in something
as a tree is inserted in the earth, and his rehablhtv
and his resistance to upheaval are as much those of the
soil he is rooted in as his own. The habit of dealing

& Cf, J. C. Gray, Nature and Sources of Law, p. 69,
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with him and with that soil in one mental act, like the
habit of paying for goods and the tariff on them in one
payment, conceals from me the sense that I am in fact
dealing with ‘the law’; and where the law is, there is
the state.

Law appears to come to life in the actual adjustive
processes of legislatures and courts, but its chief ex-
istence is in sub-conscious form, in the habits of the
people. When the era of law-making arrives, all cus-
tom must indeed pass under conscious review and be
stamped with approval, rejection, or change: but the
success of the law is measured by its ability to turn
these thought-changed customs, the accumulated gen-
eralizations of the term-making process, back into the
region of habit as established conditions of living. It is
said that the effect of the criminal law should bhe esti-
mated not by crimes punished so much as by the far
greater number of crimes prevented; but this estimate
is still too small. For a crime is not prevented unless
it is first contemplated; and the greatest effect of
criminal law is in displacing the contemplation by
training the planning energy of the community into the
non-criminal alternatives.

Thus if one looks for the state among governed in
dividuals, he must find it—if a thing is where it works
—in a common development or extension of certain of
their powers, which appears to be due to their connee-
tion with some force or influence not themselves: the
state is not merely those separate individuals.

26. Likewise, when we consider the governors as the
authors of state-action, we cannot identify the state-
agent with their persouns.

Deeds of state show plainly enough no doubt the
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character or lack of character of these individuals; in
mathematical language these deeds are fumctions of
their personalities. When we learn that Italy has is-
sued an ultimatum to Greece or that Russia has mobi-
lized an annual contingent, we recognize that the idio-
syneracies of a Mussolini or of a Trotzky are in play.
But these personal factors play within a network of
forces which these men have not created, which ex-
tends far beyond their personal reach, and which pre-
seribes what effect their decisions can have. The
streams of business that flow through public offices
have their own momentum, guided by an impersonal
system of state which the individual administrator
may be powerless to alter. Neither the executive nor
the legislator nor the judge can give full effect to his
personal views: ‘‘those six men seck the rules which
they follow not in their own whims, but they derive
them from sources often of the most general and per-
manent kind.’”

The personal equation of the officer of state does fre-
quently deflect state action from its path and still more
frequently lower its level. Hence, quite apart from po-
litical protest, political pride and vanity are commonly
painfully desirous that no one should identify America,
England, etc., with any one of its administrations. It is
inevitable to make the distinction. For not only does
the state continue through all changes of administra-
tion, but these governing persons are also subject to
the commands of the state: as citizens they receive and
obey the law which as officers they have made. The
state as agent is therefore not to be identified with
their persons but with the official characters which
they temporarily assume, and these official characters

8 J. C. Gray, Nature and Sources of Law, pp. 84 f,
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emerge from a common background of tradition, the
accumulated result of the history-making generaliza-
tions which bears upon them as if it were a distinet
and over-individual being. I¢ acts through them; they
are bound to make themselves its carriers and repre-
sentatives; and this more ultimate agent is the state.

Whether this ultimate agent is in fact a super-
person distinet from every visible individual while

having the entire community as its bodily organism we
shall enquire later on. We are saved the nccessity of
that speculation at present by one important peculi-
arlty of the state which distinguishes it from most or-
ganisms. In the animal body, the head controls the mem-
bers, but it can hardly be said to converse with them.
In the state, not only does the head speak to the mem-
bers as one person to another, but the members like-
wise address the head: more than this, it scems at
times as if they set up this head, endowed it with the
gift of speech, instructed and even educated it. Under
these circumstances, however, the state may be some-
thing else than its individual members, it cannot float
off in metaphysical abstraction from the minds which
are so active in its begetting; and we are justified in
continuing our search for it by way of its relation to
them. If it is different from all of them, addressing
them all as if it were an external being, that very rela-
tion of externality should offer a clue to its locus and
nature. Let us examine it.

27. The official who issues a command says in effect,
‘““Not I, but the state, commands you.”” The one to
whom the command is addressed is expected to make
the same distinction. The state is thought of by each as
distinet from any object then and there seen. The ex-
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ternality, then, is a thought externality, i.e., the com-
mand hails from a place which each has reserved, so to
speak, in his thoughts. But so far as this ‘external’
state is thus harbored as a mental intention or mean-
ing, it may well be not a fact originally external to
these minds, but rather an idea externalized by com-
mon consent.

Externalizing an idea is not an unheard of, nor even
an uncommon, process. A man’s conscience is often
spoken of and felt as an outer monitor; yet it is his
conscience or none at all. His credit, as a fact in his
mind and in other minds, may place peremptory re-
quirements upon his action. Wherever prudence or re-
pute or other standard makes a demand toward which
there is some inner reluctance, externalizing the de-
mand, i.c., representing it as hailing from some outer
source, is a natural way of symbolizing its element of
alienness; and whenever outer expectancy is greater
than inner wish, externalization is natural for the same
reason.

The mental fact upon which these externalizations
rest is that my wish at any moment is no single-voiced
affair: the wind next the earth commonly blows in a
different direction than the wind that carries the
clouds. There is a course, let us say, which reason, or
the best available reason, would recommend in my con-
duet: this most reasonable course I can never be wholly
indifferent or hostile to, and yet I am seldom undi-
videdly for it. The wisest conduct is not what I fully
wish (Plato notwithstanding); it is what I wish [
might wish. Pure wisdom remains, not an external
voice, but a voice which I externalize without disclaim-
ing: it is my own in one respect while not mine in an-
other.
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Now assume that there is a large degree of identity
in what the various members of a community regard
as the standard of wise bebavior; and assume further,
what is humanly likely, that each one is disposed to
remind every other of that standard: clearly my own
tendency to externalize it will be strongly aided by a
concrete association with external sources,—that stand-
ard will be thought of as what my neighbor is always
advising me. And if, by whatever circumstance, some
figure or agency should win general attention as a par-
ticularly reliable mouthpiece of these requirements,
these scattered external references would be brought
to convergence upon him or it. The standard in ques-
tion, without ceasing to be what cach one requires of
himself, will be thought of as what that agency re-
quires of everybody: each one would find his own rea-
son represented to him in the form of that outer au-
thority. Thus, by the silent conspiring of the members
of the group, this figure or agency would become an
agent or officer of the common reason of all.

It is evident that in some respects, i.c., in so far as
it is a wise law-giver, the state fills precisely this role:
it takes the side of the reasonable but as yet weaker
motive in me: it stands for the difference at any time
hetween my inclination and my complete will. It is not
an external but an externalized source of comnmand.
As conserving the modes of settlement reached by the
judicial process, the state holds the inherited judgment
of the community, i.e., its reason and conscience in the
field of decision which it covers. It assumes, indeed,
that there is an approach to unanimity in this judg-
ment, but it limits its recommendations to the least dis-
putable maxims of behavior; and we may fairly remind
ourselves that there is always more unanimity in what
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men recommend than in what they do. The whole sense
and function of recommendation in human life lies in
its outpassing behavior; and government as law-giver
might be described as the systematic exploitation of
this function, whereby every man is disposed to rec-
ommend to others that good which he is less than com-
pletely inclined to follow for himself. Through the
state, as through a wide circuit, my own moral will
comes back to me. But it comes with the added impres-
siveness which the concurrence of many minds and the
ancient wont of the community lend to it. My reason
gathers weight by wandering abroad, it returns with
the kudos of the traveler; and the state, taking advan-
tage of these fortunate increments of power, becomes
the device whereby society lifts itself, as it were by its
own bootstraps, in the direction of its own better judg-
ment.

28. These considerations provide the basis for a
possible theory of the state; they suggest the hypothe-
sis that the state, as a mysterious and apparently ex-
ternal agent, consists in reality of the wills of its mem-
bers, i.e., their best or most reasonable wills, so far as
they have common standards. If we take the terms rec-
son and conscience as applying to action rather than to
theoretical contemplation, that is as elements of the
reflective and self-conscious will, the state might be
defined, on this view, as the common reason and con-
science of its members.

On this hypothesis, the externality of the state to all
its members is understood; for they have concurred in
accepting an outer agency as the mouthpiece of their
own standards. But by the same sign, this externality
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is not absolute. Even those inherited elements of law,
the cumulative result of the judicial and administra-
tive processes of the past, do not come as alien facts
to present citizens: for they are received not because
of their historical momentum, but because they have
in them the presumptive wisdom of experience, which
contemporary wisdom can recognize and select.

Again, on this hypothesis, the unyielding character
of the state is understood. The unyieldingness of the
state is no arbitrary fact of government: it is the in-
herent unyieldingness of the wisest course, which re-
mains the wisest in spite of all we may wish to the con-
trary. It remains as unyielding to the governors as to
the governed: they cannot do what they will with it,
for they cannot make a venal or foolish course an hon-
est and wise one, nor can they make a wise one foolish;
and while their sophists may, in debatable cases, strive
to make the worse appear the better reason, they can-
not refuse to voice what every member knows to be
reason, whenever that clear knowledge exists, and as
far as it extends. The government must profess itself
the spokesman of this common reason: what actually
commands in the state—and that is the state itself—is
Judgment, defined as the best available reason and
conscience in the common will.

This theory gives, further, an account of one’s rela-
tion to the state which seems instructive. The state is
evidently something more than that ‘artificial environ-
ment’ of which we were speaking; for 1 cannot be said
to belong to my environment, whereas I belong to my
state. The relation of belonging implies that part of
my actual life is carried on in the life of the thing to
which I belong. If it is true that what I would will for
myself, that the state wills for me, so that my life be-
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comes to that extent vicarious, the relation of belong-
ing would exist in this case.

For the same reason my connection with the state
would hardly be describable in terms of a contract,
with a quid pro quo in the background, while the two
parties to the contract stand to each other mutually
complete and independent. It is rather that of a facit
conspiracy with my neighbors, in adopting with them
a particular source of issuance for demands which in
any case would be abundantly pressed upon each by all
the rest. My own reason, siding with their voices, is
already externalized in them; the state collects these
external references and frees them from distraction.

29. This theory, that the state is an arrangement
whereby every man’s better judgment becomes his ex-
ternal ruler, has haunted political philosophy through-
out its course, without being expressed anywhere in
the form we have here chosen in order to make connec-
tion with verifiable experience.

Its roots are ancient. One of them is visible in the
notion common to most early states that the social or-
der was set up by the gods. For while this alleged su-
pernatural origin confirmed the seat of the ruler, and
so enhanced his authority, it removed at the same time
the fundamental law from his caprice, and created the
presumption that this law possessed an inherently ra-
tional fitness to the condition of its subjects.

In this theological form, the source of law is indeed
still external, and the reason that i in it is not man’s
reason. But to be thought of as a reason in which man
at least shares wanted only the thought of the Stoics,
who, adopting the suggestion of Anaxagoras that nous,
the rational principle, is common to gods and men,
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taught that it is nous which brings men together in so-
ciety,” while the work of the lawgiver is merely that of
promulgating a rational order whose sources are in
this divine nature shared by man.®

The clearest expressions of this theory are to be
found in the modern philosophical tradition called
idealistic.® And for its boldest statement, one must still
look to Hegel, though Hegel’s words are burdened with
the conceptions of his metaphysical system. The state,
he declares, ‘‘is the realization in history of the ethical
idea; it is the ethical spirit itself, or what is the same
thing, the substantial will, achieving explicit knowl-
edge of its own meaning; . . . it is incarnate Reason-
ableness, aware of itself.””*° Hegel does not here pic-

7 Selleca, Epistole, pp. 52, 95; Zeller, Stoiker (1880), pp. 285 f.

8 Cf. Plutarch, De Stoicorum rcpugnantiis, ix. The idea is strikingly
similar to that of Aquinas, who defines law as ‘‘a regulation of reason
for the common good, promulgated by him who has the eare of the com-
munity’’: Definitio legis . . . nihil est aliud quam ‘quedam rationis
ordinatio ad bonum commune, et ab eo qui curam communitatis habet,
promulgata.’ Summa Theol., I-11, 90, iv.

9 These writers, for the most part, prefer the term will to the term
reason for deseribing the stuff of which the state consists; but they
make clear that it is the reasonmable will they have in mind, and Kant
calls it the practical reason. When T. H. Green says that ‘‘Will, not
force, is the basis of the state’’ (Principles of Political Obligation, G.),
he means certainly not the arbitrary will of the conqueror, or of a ma-
jority, but the will that is in every member of the state. And Bosanquet
makes it clear that he means the considerate rather than the impulsive
will by ecalling it the ‘‘real will,”’ and identifying it with the General
Will of Rousseau which he interprets as ‘‘the ineradicable impulse of
an intelligent being to a good extending beyond itself, in as far as that
good takes the form of a common good’’ (Philosophical Theory of the
State, p. 109). The state is this common rational impulse given external
form.

10 The eontext is always so much a part of the meaning of Hegel’s
words that a literal translation falsifies them; but one who deviates from
the letter as I have done owes it to the reader to give the original, ‘¢ Der
Staat ist die Wirklichkeit der sittlichen Idee,—der sittliche Geist, als
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ture the ethical idea, or the reason, which is the essence
of the state, as being the conscience and reason of its
members; he speaks as if Reason needed neither gods
nor men to make its way in the world. I think his lan-
guage in this respect hardly represents his doctrine;
but certainly Kant was more concerned to save the
liberty of subjects by insisting that the reason that is
in the law is the subject’s own, so that in obeying the
state he obeys himself."* It is all the more noteworthy
that Kant assigns to the fundamental law of the state a
holy and inviolable character like that conferred on it
by the theological theory, because he conceives that the
rational principle in ourselves has precisely this un-
bribable and inexorable quality.* In the rigor of the
state, we find only the rigor of our own consciences
externalized.

30. We have nothing to do, at present, with the
metaphysical context in which the theory before us has
commonly been set. The doctrine that ‘‘the state is ex-
ternalized reason’’ is not for us a metaphysical theory,
but an hypothesis suggested by the facts of common
experience through which we have deliberately chosen
to approach it. Judging it as such an hypothesis, it is
evidently not satisfactory as it stands: it is neither
sufficient nor entirely accurate.

der offenbare, sich selbst deutliche, substantielle Wille . . . Der Staat
ist als die Wirklichkeit des substantiellen Willens . . . das an und fiir
sich Verniinftige.’’ Phil. des Rechts, §§ 257, 258.

11 Rechtslehre, 1797, § 47, ‘‘Der Mensch . . . hat die wilde gesetzlose
Freibeit giinzlich verlassen um seine Freiheit iiberhaupt in einer gesetz-
lichen Abbiingigkeit . . . unvermindert wieder zu finden, weil diese
Abbiingigkeit aus seinem eigenen gesetzgebenden Willen entspringt.’’
The ‘‘unvermindert’’ emphasis is due to Rousseau.

12 Tbid,, § 49 A.
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In the first place, the state does not embody the
whole of the reason or conscience of its members.
There are innumerable choices, the most signal and
difficult as well as multitudes of the most trivial, in
which every individual is left to his own solitary judg-
ment.

Secondly, the state is not the only group embodying
reason and conscience. The religious group and indeed
every social group has some share in voicing its mem-
bers’ common judgment. Since every neighbor, by the
fact of his position as my external critic, serves to ex-
ternalize something of my conscience, any group of
neighbors will inevitably condense and unify some of
this dispersed reason.

Thirdly, the state incorporates much that is neither
reason nor conscience. On this last count, reserving the
others for the present, some comment is necessary.

31. To say that the state is reason seems to be a wil-
ful ignoring of the unreason that mixes in all state ac-
tion. It offends that realistic trait in us which objects
on moral as well as scientific grounds to confusing
what ought to be with what is. Perhaps the state ought
to be reason and conscicnce ; but in fact it shows in its
action all the qualities of finite human nature for bet-
ter and for worse. Monarchies enhance both the better
and the worse; democracies weaken both, curbing the
better and driving the worse to forms less violent,
more sinister and corrupt.

Even if we could assume an invincible good will in
every statesman, he must still operate with people as
he finds them. Every political problem becomes a prob-
lem of personnel ; the best ideas must filter through the
perverse textures of those who execute them. Human
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nature is the whole medium of political action, and

since its facts are the hardest facts with which men

have to deal they make intelligible the remark of a

great historian, Most successful public men deprecate
. ‘much weak sensibility of conscience.”®

At no point in political theory can we afford to neg-
lect the realistic comment. Its effect in the present ar-
gument, however, is simply to sharpen the statement
of the theory. The reason that is in the state cannot
exclude unreason; on the other hand the unreason that
is there cannot obliterate the elements of reason.
There is no confusion of what ought to be with what is;
for after all, reason is there. And, by however slight
increments, reason gets built into the permanent struc-
ture of the state. The political deception, the diplo-
matic trick, are always in the order of the day; but
with this peculiarity, that they cannot successfully
generalize themselves: they evoke imitation, but they
are destined to be eliminated from the cumulative
stock of the community as they reach publicity.
Through the clash and mortality of whatever is vicious
or devious in the agenda of the day, reason selects her
own and preserves it. And until we find a race of poli-
ticians who not only fall into unreason but make a pub-
lic profession of it and remain in control, we are justi-
fied in assuming that the relation of that unreason to
the state is something less than essential.

It is evident that the realistic critic has his eye
chiefly on the state as history maker, where the formu-
lation of principle is precarious. The reason-theorist
has his eye on the state as adjuster and term-maker;
and he is thinking, further, less of the enormous vol-

13 Acton, History of Freedom, p. 219, taking the phrase from Sir
Henry Taylor.
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ume of new-minted legislation than of the deep and
massive power of the common law.

32. But the state, we might pursue, includes both
processes, and even within the common law there
seems to be much that is not simply describable as rea-
son. If we admit the argument of the preceding para-
graph, that evil cannot be made a principle, there still
remains much in the state which appears to be mere
fact.

The first trail across a mountain need not be the best
path, but it is followed because it is a trail and better
than none; so customs and laws bear the marks of
early accidents, and these non-rational elements are
perpetuated and treasured as giving an individual
character to a code. Further, the law adjusts itself to
men’s limited powers of pursuing thought, or sustain-
ing the argument of justice. A debt does not in reason
cease to be a debt because time has passed, but the law
sets up a limitation. A trespass does not cease in rea-
son to be a trespass because it is indefinitely repeated,
yet the law shows a tendency to admit an unresisted
trespass in time to the status of right. Time, distance,
and chance are indifferent to pure reason; but they
play their part in the legal order. And responsibility
itself hardly follows the lines of a rationally studied
causality.'*

In brief, law as we find it bears the factual rather
than the rational character: it is the rule which as a
matter of history is, and has been, in force in a given
community : it is ‘‘positive.”’ It would be impossible to
deduce any actual code from principles of pure reason
or justice: the very circumstances to which these prin-

14 Kohler, J., Philosophy of Law, tr., ch. ii, pp. 28 f.
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ciples apply must be found in the concrete details of
community life. Nor is it in evident accord with reali-
ties to speak of applying principles, as if principles
preéxisted. The generalizing process begins with par-
ticular issues of which it makes a class; it rises with
hesitation to a degree of generality which leaps over
into cases of another category: hence the maxims
which apply in one field, as the law of property, may
be logically inconsistent with maxims which apply in
another field, as the law of persons. Thus, it would be
neater if the rules applying to commodities would also
apply to wages; but the wage-interest resists the as-
similation. Is not rationality an unfulfilled aspiration
of the legal codifier rather than the substance of the
law as it is?

The reason-theorists have not, as a rule, been oblivi-
ous of the positive character of law;*® it cannot be
wholly incompatible with their view. But it deserves to
be considered on its own merits, and in connection with
the most thoroughly positive aspect of the state, its
use of physical force.

18 Cf., for example, the extended discussion in Hegel, Phil. des Rechts,

Einleitung, § 3; Aquinas on the lex humana, Summa Theol., T-1I, 94 f.;
ete.



CHAPTER V

THE STATE AS FORCE

HE most conspicuous peculiarity of the state

I among social groups is its use of physical

force. This force is directed both outward and
inward,—outward as protagonist of the whole com-
munity, toward enemy states; inward, toward the
members of the community themselves.

Ostensibly, when its force is turned inward it is
aimed only at the inner enemy, as criminal or rebel.
But the presence of potential force alters the character
of every utterance of the state to every member, as
much when he agrees with the state’s will as when he
dissents. If it urges reason upon him, it is not (as a
rule) by way of advice but of command. Its pressure
takes the form of a promise of punishment in case of
disobedience; and this prospect, made known to all
citizens alike, becomes an active factor in the conduct
of all citizens. Hence, in whatever language clothed,
and whether as general requirements of law or as
particular orders, injunctions, subpoenas, sentences,
tax-levies, conscriptions, commands of officers, its ad-
dresses to its members convey a well-understood ne-
cessity,—a necessity which resembles the necessity of
inevitable physical fact rather than the necessity of
reason and conscience.’

1 For the moral law can be disobeyed, and commonly is disobeyed;
while physical law, in the nature of the case, never is disobeyed. The
law of the state aspires, indeed, to be like both the one and the other,—
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If this use of force by the state be taken as its most
fundamental attribute, as it certainly is its most sali-
ent point of difference, a theory of the state results
which stands in striking contrast to the reason-theory
we have just considered. Let us first be clear about the
facts.

1. The near-monopoly of force

34. The state is certainly not the only group that
impresses its will by holding punishment or other
sanction over its members. The church has threats
which have been more terrible to believers. All social
belonging exposes members to penalty through the dis-
favor of the group. It is merely the peculiar form of
the penalty that distinguishes the state,—the physical
language which marks the cessation of argument and
appeal, which is ultimate because silent.

And in strictness, the monopoly of force is some-
thing which the state approaches rather than enjoys.
Family and school use a degree of physical control
over minors in their charge; guardians of the incom-
petent do likewise: they do this with the consent of the
state. And without its consent, intimidation and vio-
lence by men and groups, Klans, Fascisti, ete., who find
the will of the state too slow or too scrupulous, is nei-
ther unknown nor uncommon.

Further, the present near-monopoly of force in the
state is but recent. The large powers of the ancient
an appeal to free wills, and at the same time a general description of
what men actually do because they are restrained from deviating. It
achieves this union of opposites by making its physical duress prospective
rather than actual. Tt applies no coercion to our limbs until we have dis-
obeyed. Thus it leaves its members physically free, but loads the alterna-

tives of their choices so that a quasi-physical eonformity reigns in that
part of their behavior which the state cognizes.
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Roman pater familias are well known. Some of these
powers were reviewed and removed in Roman times.
But the presumably legitimate physical control of hus-
bands over wives has remained in Europe until well
into the last century. Likewise with the church. ‘‘The
medizval church was a state. . . . It has laws, law-
givers, law courts, lawyers. It uses physical force to
compel men to obey its laws. It keeps prisons. In the
thirteenth century, though with squeamish phrases, it
pronounces sentence of death.”” So with many another
group within the medizval and early modern state. In
the England of Henry VII and Henry VIII it occurs to
nobody to repress domestic turbulence by disarming
the numerous private forces scattered throughout the
realm, but only to increase the power of the king’s
Star Chamber,—a measure ‘‘marvelous necessary to
repress the insolency of the noblemen and gentlemen
of the north parts of England, who being far from the
King and the seat of justice made almost as it were an
ordinary war among themselves, and made their force
their law, banding themselves with their tenants and
servants to do or revenge injury one against another
as they listed.””® And what of that right of the citizens
to bear arms, which has its sacred place in our Federal
Constitution and in the constitution of many of the
states, as one of the rights of man,—though the exer-
cise of that right to-day amounts almost to a felony

The present situation, then, is a relatively new one
and can claim no credence on the ground of antiquity

2 Maitland, F. W., Roman Canon Law in the Church of England, p.
100.

3 Sir Thomas Smith, quoted by Pollock, Ezpansion of the Common
Law, pp. 82 1.

4 Cf, James Wilson, Lectures on the Law.
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or universal practice. On the surface of history the
claim of monopoly of force for the state appears to
have been made by the state, and to have been secured
gradually by the use of such force as it already pos-
sessed. Preponderant force seems to have made itself
exclusive force.

35. Yet if anything is more remarkable than this
monopoly, it is the comparative absence of concern ex-
cited by it.

Though the individual is more completely at the
mercy of the state than ever before, his situation is not
hopeless if he cared to alter it. The state is never irre-
sistible. In spite of the enormous advantage of posi-
tion which the state now holds, means can always be
found to arm a sufficiently determined rebellion. It is
not by any resignation of despair that the state holds
its physical control; at the worst, it is by acquiescence.

For note that it is not in the days of despotism, it is
in the days of presumptive liberty that the surrender
of force to the state has become most complete. The
typical ‘absolutisms’ of medizval and post-medizval
Europe had their competing internal forces to reckon
with,—armed clergy, armed retainers, armed orders,
armed guilds, armed municipalities, etc. As individu-
als and associations have won their freedom, they have
freely relinquished to the state the means of defending
that liberty. They remain free to criticize the state; but
apparently they no longer care to intimidate it. They
have made it free to change its mind on no compulsion
but that of its own better judgment.

36. In fact, acquiescence is too passive a word.
Force is what the state is expected to have and to use:
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unless it makes good its physical supremacy, it is gen-
erally held to have failed in its essential business. With
regard to menace from outside, this is a truism; but it
is by no means a truism that capacity to protect the
community from its external enemies argues a ca-
pacity to judge, to legislate, and to direct the com-
munity, still less a right to enforce such judgments.
That these capacities, though in different heads, be-
long together in the state has become the common
sense of political mankind.

And political theory records the progress of this
sentiment. When Pierre du Bois urged that all tem-
poral responsibilities should be taken from the Pope
and ‘‘handed over forever to definite and suitable de-
fenders,”’ on the ground that the Pope in the nature of
the case was physically unable to maintain the internal
peace of Christendom, he used an argument which
Western political judgment has inclined to confirm.®
And William of Occam but gives it a more modern
form when he says that the right good will to put
down insubordination, and effective vigilance in doing
so, are the chief defining marks of the state.

5 The argument is the more pointed because Du Bois is ready to con-
cede the historical legitimacy of the temporal rule of the Pope. ‘‘Licet
papa in regno Sicilie, Urbe romana . . . aliisque terris quas habuit ex
donatione primi catholici imperatoris Constantini omnia jura imperalia
deberet habere et gaudere de illis pleno jure, tamen propter maliciam
et calidatem et fraudem hujusmodi locorum gaudere nunquam potuit nee
potest super hiis pleno jure.’’ De abreviatione, fol. 7; Langlois, Collec-
tion de textes, p. 33 n.

Renan fairly reproduces the temor of the plea as follows: ‘‘Par la
raison qu’il n’est point guerrier (et il ne doit pas 1’dtre), des révoltes
nombreuses ont éclaté, nombre de princes avec leur adhérents ont été
condamné par 1’Bglise, et il est mort une infinité de personnes dont les
4mes sont probablement descendus dans 1’enfer.’’ Etudes sur la politique
religieuse du régne de Philippe le Bel, p. 292,
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The argument of Du Bois does not allege that might
makes right; it is the very different argument that
weakness implies rightlessness. It is not (necessarily)
that all strong governments are legitimate, but that all
legitimate governments are strong.®

This, we say, has become the general conviction of
mankind in our part of the world. But it is a conviction
which can hardly serve as a political axiom,—it lacks
something of being either unanimous or self-evident.
For wherever force enters into human relationships,
the peculiar human quality is at an end. Some further
explanation is needed.

ii. The reason-theorist’s explanation

37. I have said that when force is used, human re-
lations in their distinctive character are at an end. To
use force on a person is ipso facto to cease the effort
to move him by his reason. It would seem to be espe-
cially embarrassing for anyone who held that the es-
sence of the state is reason—and our own reason, at

oIt would be hard to find anyone since Plato’s Thrasymachus who
seriously held in its full simplicity the doctrine that might makes right.

But as an absurdity may live a long life through its corollaries, it is
well to have the refutation explicitly made. The classical reductio ad
absurdum amounts to this: that if right depended on strength, it would
vanish as strength vanished. It would always be right for the weaker,
if he could make himself stronger, to overthrow his ruler; and the word
‘right,’” merely recording the momentary fact of superior strength,
would have no distinctive meaning of its own.

This argument was stated by Rousseau (Social Contract, I, 3), and
before him by a contributor to the Encyclopedie, under the head of
Droit du plus fort, in almost the same words. ‘‘If it is necessary to obey
because of force, there is no need to obey because of duty; and if one
is not forced to obey, there is no obligation to obey. The word ‘right’
then adds nothing and signifies nothing.”’
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that—to explain the attitude of force which the state
holds toward all its members.

Yet the reason-theorist of our previous chapter has
an explanation, and not merely an explanation, a proof
that the state must use force! Its purport is this:
Force is indeed the negation of rational human rela-
tionship; but it is not the state which does the negat-
ing. There are always an undefined number in any so-
ciety who reject reason and betake themselves to force
or are ready to do so: they have already severed hu-
man relationships. The force of the state exists simply
to neutralize their force, thus leaving the rest of so-
ciety in its natural and human relationship. In brief,
the force of the state exists, as Kant puts it, to ‘‘hinder
the hindrances’’ to free and rational human action.
Thus force becomes a necessary adjunct of reason: as
we demand reason, we must employ force.

This argument is both intrinsically and historically
important.” It deserves a more detailed and accurate
statement. Let me undertake such a statement in my
own way in the following section.

38. Social conflict, which we have always with us,
tends when left to itself to take the form of a clash of
private forces. The politician, as we first met him, is
the man who assumes that conflict can always be sub-
limated into the form of debate, eventuating in a ra-
tional understanding or settlement. To persist in con-
flict, from this point of view, is a sign of a deficiency

7 For Kant’s argument, see Eechtslehre, 1797, Einleitung, B-E, and
§ 44. Kant regards his argument as a strict demonstration, ‘‘nach dem
Satze des Widerspruchs.’’ 1t proceeds by first defining what ‘‘right’’

means; and then showing that the use of force by the state conforms to
that definition.
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of reason, or of belief in reason, on one side or on both.
And any course of conduct which tends, in principle,
to perpetuate conflict is unreasonable, or wrong.

Then clearly the natural man who simply asserts his
own will without regard to others is wrong; for his
principle is the very root of conflict. But such men ex-
ist on all sides and must be dealt with; and the diffi-
culty is to find a method of dealing with them which is
not also wrong.

a. Answering aggression by counter aggression is
obviously wrong; it simply constitutes the other half
of the composite fact of conflict.

b. But doing nothing, or yielding to the aggression,
is likewise wrong; for it encourages the continuance
of aggression. Turning the other cheek may, in special
cases, be a reasonable procedure: it is such if it brings
the aggressor to another state of mind.® But mere
yielding is always wrong.

c¢. Suppose, then, as a third alternative, that the ag-
gressor is met, not by a counter aggression, but by a
force destined solely to check his aggression and es-
tablish a fair settlement. This would be a use of force

8 The place of non-assertion in politics is to be further discussed. But
reference may here be made to the ethical aspeet of the question as dis-
cussed in my book, Human Nature and its Remaking, ch. xli, § ii.

® This is one point on which the present argument differs from Kant's.
Kant’s view is based on the principle that any rule which ‘‘makes the
freedom of each compatible with the like freedom of all’’ is ipso facto
right. This principle seems to me unsound for the reason that it does
not clearly exclude the rule of yielding to aggression. If everybody
adopted the rule of keeping out of the way of the swashbuckler, or of
giving away whatever another desires, his use of freedom would be for-
mally compatible with the like freedom of everybody else; yet no one
would call it right. And there are many rules of conduct which tend to
reduce immediate conflict, through compromise, ete., which comply with

Kant’s requirement; and yet, as they contain -an element of yielding,
they are incompletely reasonable,—they are partly wrong.



THE STATE AS FORCE 61

to end force-using, a use of force in the interest of rea-
son itself; it would appear to escape criticism.

But not completely. For on this principle anyone
would be justified in using force against the force user;
and all privately enforced right, knight-errantry, ete.,
carries with it the seed of further discord. One who
undertakes to enforce right needs to be certain what
is right: he commonly assumes that there is one and
only one reasonable solution, and that he knows what
it is. Both assumptions are liable to error. And if he
were right, he has not yet persuaded his opponent of
the fact. Hence the man who insists on his own view,
even if that view is reasonable, does, in general, pro-
mote conflict and is therefore wrong.

d. Everyone is in the wrong who fails to act so as
to make clashes of private judgment about right im-
possible. The condition of unmediated private judg-
ment is an intrinsically wrong condition. To get out of
this condition by setting up a public authority be-
comes a necessary condition of any right solution. This
public authority may then use force to cancel force,
and to insist on the method of arbitration, as in c.

And anyone who declines to concur in the effort to
set up such a public force-using avthority joins the
enemies of reasonable solutions as much as if he had
used force against it. Hence the judgments of the
public authority must be enforced upon him also, i.e.,
the dissenter may reasonably be forced to participate
in the force-using state.

In sum, define what you mean by right or reasonable
conduct, or, still better, define what you mean by
wrong conduct,’® and you must then admit that the use

10 It seems to me more cogent to make the argument turn upon the
definition of wrong than upon the definition of right, and at the same
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of force by the state to maintain reason is not wrong,
but is reasonable and so far justified.

39. Assume for the present that the foregoing argu-
ment is valid as far as it goes; it must still be cryingly
apparent that it falls far short of justifying the actual
situation.

For it confines itself to justifying the enforcement
of law: it makes no attempt to justify the enforcement
of participation in war or in the works of peace. It jus-
tifies a coercive judicial process; but not a coercive ad-
ministrative process. Yet clearly the state enforces
with even hand both aspects of its activity: it collects
taxes with the same rigor whether the object in view
be the maintenance of justice or whether it be the
maintenance of public services. From the beginning,
the state has been inclined to compel codperation, and
not rectitude alone."

time more in accord with common judgment, since the intuition of
wrong is, in general, sharper and more available than the sense of right.

Arguments of this general type have become the common property of
the idealistic tradition in political philosophy. Kant’s argument is taken
over bodily by llegel (Philozophie des Rechts, §§ 92, 93, ete.) with only
this change, that the violence of the hinderer of right is self-destructive,
since it is a use of freedom to impair freedom. One who hinders the
hinderer, therefore, is not alone preventing the frustration of general
right, he is preventing the hinderer’s self-destruction, and is acting in
the interest of the hinderer himself. And if the offence has already been
committed, its punishment is still, in its significance, the negation of his
negation of freedom,

11 The ITegeliuns are ready to sustain the state in a wider sphere of
force-using than are the Kantians. But they bring forth no proof of
their position ‘‘nach dem Satze des Widerspruchs.’’ Kohler, for exam-
ple, snys dogmatically that ‘‘the state remains the representative of
culture, to whose will the individual must necessarily bow’’; and if he
resists, this resistance must be opposed ‘‘to force home the knowledge
that ideals rule in culture which no nation can permit to be crippled.’’
Philosophy of Law, tr., p. 209.
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We cannot, of course, assume that the state is right
in this. It may turn out that the only thing which can
justly be enforced is justice. But it is equally clear that
our ordinary attitude of consent to the state’s force
draws no such limit. It pays taxes for education or for
road building with as good grace as for courts and
prisons or the upkeep of the parliamentary windmill.
The public use of force has deeper roots in conscious-
ness than the reason-theorists have succeeded in trac-
ing; let us consider what they are.

ili. The psychology of consent to force

40. One of these roots, I believe, is a rather ele-
mental conviction that force must, in any case, reside
somewhere in sociely.

If the age-long experience of the race has anything
to do with the dispositions we inherit to-day, such a
conviction could readily be understood. But we need
not go farther afield for it than the common self-
knowledge of mankind, which takes as a given fact
that the mind has a body, and therewith that the mus-
cles are an integral part of the will. It may be that
nature meant us to use this bodily force solely on
physical things: but from using it on things to using it
on the bodies of other persons is a simple transition
which everybody at some time or other makes, and
also experiences. As we know ourselves, we know our
neighbors as sources of potential aggression.

And if individuals are prone to this use of force,
groups are still more so. For where several are caught
in a common commotive impulse, the accord of wills is
felt to confer a presumption of validity on the cause:
it has already become a public purpose. And since the
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group lacks that physical connectedness which makes
it impossible for an individual not to act as a unity, it
requires some substitute, and finds it to hand in its
physical superiority. The coercive temper of the com-
motive process we have already noted; and we now
add that it naturally resorts to the physical arm, and
not to the social frown alone. In remote regions it goes
hard with him who declines to lend a hand in setting
up a bridge or in putting out a fire. The history of
clandestine intimidation in labor controversies, race
conflicts, religious struggles, and all manner of social
efforts, has yet to be written; but it need not be written
to be understood. The commotive impulse in its in-
tenser forms of mob and class passion still resists the
state’s best efforts to maintain monopoly of force-
using ; and the social entourage remains a region from
which demands backed by the concrete will, the mind-
and-body will, are always tending to emerge.

Given this universal will-to-compel, and it is clear
that at no time have men been in the position of choos-
ing between the force of the state and no force at all.
The more radical question how any force can be justi-
fied has been submerged in the more actual question,
which of several potentially force-brandishing groups
we prefer to have dominant.

32. This actual question receives in simple forms of
society a natural answer. There are two assertions of
will in the world that demand neither apology nor ex-
planation, and hardly admit of any, namely, my will
and our will; and there are conditions of human group
life in which these two are not strongly distinguished.
It is usually regarded as part of the social instinet of
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man to fall in easily with proposed common action in
one’s own group. To follow the leader is a trait men
share with many animal groups; but it is more notable
in markind, because there is more occasion for action
on ideas than for action on instinets. This capacity to
accept suggestion carries with it a disposition to take
as well as to use the pressures which make the will ef-
fective. So long as any group is visibly my group, its
commotive impulses are mine: its will and force are,
if not mine, still for me. I can regard its will as my will
externalized.

And there is never any acquiescence in force-using
unless the group using force can be regarded in this
light. The mechanical clash of force-using groups has
no inherent tendency to develop a stable strongest
group; it tends rather to that hardest of all conditions
for human life, the protracted and uncertain struggle
among competing claimants for dominance which we
weakly call ‘disorder.” Stability is never reached ex-
cept about the thread of some purpose which is durable
and presents something like the primitive appeal for
common assent. When chiefs and warriors operate on
their own initiative, their fortunes in securing follow-
ers are incalculably variable: the forces of Cortez will
multiply as he goes, while those of LaSalle will dwin-
dle; Napoleon 1 can rcassemble his armies out of de-
feat and exile, while Napoleon III at the touch of de-
feat becomes a nonentity. But the arbitrator and the
judge have, to the common eye, some permanent access
to the will of the gods. And if the chieftain can make
common cause with them he can share their prestige.
The tacit conspiracy to accept the one as source of law
carries with it a tacit conspiracy to accept the other as
source of command: the chief commotive agency
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merges with the chief adjustive agency, and we have
the military state.

But in each case, what we have is a tacit conspiracy,
not a contract. Obedience is not rendered to the state
as an equivalent for benefits to be conferred by the
state: it is given as something not quite our own to
withhold, but only to transfer. We prefer the state
should hold it. The mental act is one of participating
with others in a selection among alternative sources of
coercion,—a selection which history has already, not
quite irrevocably, predetermined.

41. In all this there is no justification of the use of
force, because there is no questioning of it. We contest
any force used upon us by an alien will; we fall in with
any force that is ‘ours’: force per se is an elemental
fact of nature, and of human nature. We do not quar-
rel with the nature of things.

If we take this strand of our psychology as a clue to
the theory of public force, it would stand in strong
contrast to the theory of the Kantians. Force per se
does not need to be justified: it is. Human force is the
manifestation of will: its role in the world is to make
facts, to establish and alter statuses; and facts are
prior to reason, giving reason the materials with which
it has to work. The will of man is a fact-making organ;
and reason, included within it, is its instrument and
servant. In the individual, impulse is first and reflec-
tion afterward. In the group likewise: commotive im-
pulse, the expression of will, must be first, and adjus-
tive processes afterward. Evidently there must be
cooperation before its difficulties are discovered ; there
must be solidarity before there is a demand for that
term-making which conserves it. But solidarity is the
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work of a commotive impulse; and that tacit con-
spiracy which lights upon a determinate source for
law-making is itself a commotive process. Will must
be first in social structures; and will is its own justifi-
cation.

The state, accordingly, is first of all will; and as will,
it is also force: it is to be defined by the factual pos-
session of supreme public power. It is not the issuance
of law that makes the state the state; it is the force of
the state that makes the law the law. Without this su-
premacy of power, law lacks the imperativeness with-
out which it is not genuinely law.

In this conception, reason and right are not ignored:
all wil] contains an element of reason. Nor is it neces-
sarily assumed that whatever supreme power com-
mands is therefore right and reasonable: reason may
keep its own character, but it must-accept the subordi-
nate role of aid to public power. A prudent govern-
ment will consider it, not for its own sake, but because
(and in so far as) it conduces to peace and order, and
hence to the strength of the state.

This view of things can claim a certain support from
history. For most great states have arisen in deeds of
force, i.e., through some compulsory commotive proc-
ess which drew adjustive processes into its service, not
in judicial processes which drew commotive processes
into their service. De facto rulerships, however estab-
lished, have commonly shaded insensibly into de jure
rulerships by the quiet process of aging in their
places.’* The state is not reason served by force; it is
will-force served by reason.

12 The priority of force as a matter of history, idealists have gener-

ally been ready to concede. Cf. Hegel, Phenomenologic des Geistes, B,
IV, a (Ww. ii, 135-145); Bluntschli, Theory of the State, iv, ch, 8:



68 FACTS AND THEORIES

This is the characteristic position of political real-
ism;" what are its merits?

iv. Political realism

42. The realistic temper is averse to substituting
ideals for facts. Taking the state for what it is and has
been,—a factual power, more or less reasonable, but
at all events a supreme force and will,—it proposes to
define the state by that fact, not by what it ought to be.
Observing that the establishment of favorable facts—
i.e.,, facts promoting the existing power of the state—
has been the dominant concern of statesmen, and that
facts once established, no matter how, acquire a cer-
tain respectability, it recognizes the de facto as pri-
mary, the de jure as derivative. Power becomes the es-
sence of politics.

The strength of political realism lies in this respect

‘¢ Without force, a state can neither come into being nor continue. Force
is required within as well as without. Where force has produced firm
and lasting results, it secks and commonly obtains a connection with
right’’ (tr.,, p. 293). Cf. also Rousseau, Social Contract, I, iii; Hob-
house, Morals in Evolution, 1915, 1, 57.

13 Political realism has its degrees, but as a tendency it is probably
the dominating temper in political theory at present. For while there are
not many who say explicitly, with Duguit, that the state is ‘‘the man,
the group of men, who in fact in a given society are materially stronger
than the rest’’ (L’état, le droit objectif et la lot positif, p. 19), or with
Cornewall Lewis that ‘‘if a sovereign has not the power to enforce his
commands, whether right or wrong, he is not sovereign’’ (Use and Abuse
of Political Terms, p. 15), or with Lenin that ¢‘the State is only for the
suppression of opposition’’ (The Proletarian Revolution, p. 35), there
are many who endorse the view that ‘‘law und rights are created, guar-
anteed, and abolished only by the state in its sovereign character’’—a
proposition which, according to Professor William A. Dunning, ‘¢ Ameri-
can and English jurists consider an undebatable postulate of public law
and political science’’ (Political Science Quarterly, 1907, p. 701)—while
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for fact; and its just perception that reason without
will is devoid of substance. Before anything can be
judged as right or wrong, something must be ; the com-
motive processes are primary. Realism is rightly con-
cerned to give political problems all the hardness of
fact, all the wealth and perplexity of actual experi-
ence; it rightly refuses to take refuge in purely imagi-
nary solutions; its proposals are always relevant and
can never be out of joint with affairs. Insisting on ac-
curate and concrete observation as the basis of all
theory, the picture it draws of the state is a picture we
can immediately recognize.

It is all the more surprising to find the realistic
theory of public force misled by two very palpable ab-
stractions.

the location of sovereignty is ‘‘always n question of fact, never a ques-
tion of law or morals’’ (Sir Henry Maine, expounding Austin, in Karly
History of Institutions, pp. 349-351,—or, rather, helping to establish the
prevalent Austinian myth).

There is a broader use of the term realism in political theory, to desig-
nate a method rather than a doctrine. Realism in this sense is essentially
equivalent to empiricism, an insistence on objective facts as the source of
all political wisdom. On the negative side, which we have already met
(p. 50 above), this implies an aversion to substituting ideals for facts,
which must dlways be painted at least as black as they are, and perhaps
preferably a little blacker; and a demand that ideals shall show their
realizableness in order to gain a hearing. With this is naturally associ-
ated a distrust of a mixture, in political science, of considerations of
what ought to be with considerations of what is. And this easily leads
to a belief that political science is a descriptive science of social forces
and processes, with which ethical considerations ought not to mix. Up to
this point, its position has been substantially sound; but here it begins
inevitably to attempt to transform its facts into ideals, since weak man-
kind is incurably interested in what ought to be. The logical essence of
political realism on its positive side is an attempt to make the facts
serve as standards, on the essentially foolish supposition that anyone
who wants to know what to do can be answered by pointing to the
‘facts,” the very things he wants to change.
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43. First, the belief that law is not law unless backed
by force is an abstraction.

It is little more than a definition. If we define law
as that rule which is enforced, then it follows from
the definition that whatever is not enforced is not law.
But this is evidently a play of words, not of facts.

I do not mean to say that this definition is arbitrary.
On the contrary, there are excellent reasons for set-
ting off ‘positive law,’ as law which is enacted and has
force behind it, from law which lacks these properties.
Enactment and enforcement bring a rule for the first
time to sharp consciousness in the community, and
therewith bring a precise knowledge of what the rule
means.'* But I do mean to say that there are equally
excellent reasons for not preémpting the word law as
a name for the ‘positive’ fraction of law; and in gen-
eral that we ought not to be taken in by our own defi-
nitions.'"” Least of all should a realist fail to observe
that this definition shuts off much which in the nature

14Tt must not be supposed, however, that the genuine differences be-
tween positive law and custom (on the ove side) or pure reason (on the
other) are due to foree alone or even primarily. Roughly speaking law
differs from custom by the element of reason that is in it, and from
reason by the element of custom that is in it, Custom is not law until it
has been reflected upon and explicitly formulated as a part of the sys-
tem of consciously adopted rules; pure reason is not law until it fits its
findings into this same continuous and growing system. This was Coke’s
meaning, when in reply to King James, who thought that his powers of
reason should qualify him to scrve ns judge, he said that ‘‘causes . .
are not to be decided by natural reason, brt by the artificial reason of
the law.’’ R. Pound, Spirit of the Common Law, p. 61.

15 John Austin, who in the accidents of history has been responsible
for much of this misunderstanding of the nature of law, was himself
not at all under the illusion created by his definition. He knew that his
method in jurisprudence was essentially ‘analytical,” i.e., based on de-
liberate abstractions, for the purpose of exact inference, and making
no pretence to envisage the whole concrete fact of law.
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of things is continuous with the enforced law, and of
the same nature; it is he above all who should have his
eye on the total fact of law, of which positive law is
but a fragment; it is he who should remind us that of
law in this wider sense there is much which is not en-
forced, and much which cannot be enforced.

Much of the actual law is not enforced. It is, of
course, the law of the books that has force behind it;
whereas the living law, the law which is observed, is
commonly ‘in force’ without any pretence of enforce-
ment.'* Further, there is never enough force to compel
obedience to any large part of the book-law unless men
were otherwise disposed to obey it: hence the associa-
tion of force with law always remains loose. The will
of the state pervades, to be sure, the entire body of its
enacted law; but its force is unevenly distributed, be-
ing associated especially with the criminal law, and
with the newer elements of statute law. It is in the lat-
ter case that the realist’s position is strongest, for here
force has some effect in creating an initial obligation:
a new rule—a rule of traffic, of hours of labor, of pro-
hibition, ete.—is commonly binding on no one unless it
is binding on everyone, and therefore it nceds to be
launched with an insistence which creates general as-

1¢ This is recognized by some realists. Thus, H. J. Laski points out
that ‘‘there is a vast difference between what Dean Pound has admir-
ably called ‘Law in books’ and ‘Law in action.” It is with the latter
alone that a realistic theory of the state can be concerned.’’ (Authority
in the Modern State, p. 42.) The various reactions against analytical
jurisprudence are, indeed, very largely realistic reactions.

This phenomenon of realism versus realism is a common one: it arises
naturally from the circumstance that, as a method of finding standards
in facts, realism commonly takes silenfly for granted the principle of
selection it inevitably uses in choosing from the infinitude of facts the
special omes it proposes to take as authoritative; and different realists
fix their attention on different groups of facts.
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surance that it will be generally obeyed. Force here
serves to create an artificial custom. But this only
serves to emphasize the fact that custom, without
force, has established obligation for the great body of
the common law.

Further, there are many laws which are in the na-
ture of the case unenforceable. Some, because of the in-
finitude of the administrative task, such as the laws
against carrying concealed weapons, smuggling, rum-
running, ete. Others, because they apply to the com-
mander of the state’s forces. Hobbes devised a form of
contract which left his ruler free of legal obligation.
But older and actual medi®val contracts between rul-
ers and subjects (a form of which still remains in the
Coronation Oath of Great Britain) set obligations
upon the ruler to all intents legal. All modern heads of
states have constitutional duties which can only be en-
forced by the ruler upon himself.'” Unless one retreats
behind a verbal distinction, and refuses the name of
law to the rules which bind the ruler, one must recog-
nize that law can be law without a physical sanction.

44. But the political realist is still more fundamen-
tally misled by a second abstraction,—again a very
useful one,—that which separates the scientific study

17Cf. P. Vinogradoff, Common Sense sn the Law, pp. 38 ff. In the
Anglo-American legal system, the executive is regarded as subject to
the law as expounded by a supreme court: as Sir Edward Coke put the
matter while it was still under the hammer, the king, who ‘‘ought not
to be under any man,’’ is still ‘‘under God and the law.’’ R. Pound,
Spirit of the Common Law, ch, iii.

Jellinek regards this ruler-binding law as self-prescribed; Duguit de-
rives it from the objective conditions of social solidarity; to Krabbe, it
is reason itself. They all agree that it is there.
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of facts from all attempts to pass judgment on them,
moral or otherwise.

There is need for a science which considers the play
of social forces, and what things do in fact promote
the strength or the survival of societies, without re-
gard to the right or wrong of those policies. Machia-
velli made the first notable contribution to this purely
objective science of political forces, and the ‘‘separa-
tion of politics from ethics’’ is duly counted to him for
righteousness by the realistic historians.® But it is
only by the most violent of abstractions that anyone
could suppose that such a science includes all that con-
cerns politics. For when it is finished, the question of
the avorth of the results achieved by these forces re-
mains and the essentially political question, what to do
about them: these questions cannot be excluded by any
dogma, least of all by so transparent a dogma as the
definition of the science.’

No fact in the universe can evade the question of

18 Thus, with semi-approval, W. A. Dunning, Political Thcories, I,
298,

19 A random example or two of this tendency of thought from recent
writings:

Nothing is more liable to lead astray than the injection of moral con-
siderations into an essentially non-moral factual investigation. [If one
is studying an agrarian revolt], the student of politics should limit him-
self to noting what differences of opinion exist, what groups hold the
respective conflicting views, and the efforts to register them in govern-
mental action; the evaluation of the theories is the task of the econo-
mist, not of the political scientist. A. Gordon Dewey, ‘‘On methods in
the study of polities,’’ Political Science Quarterly, 1923, p. 636,

If instead of regarding the individual and the social group as ethical
agents, which ought to attain certain ends, and therefore as capable of
attaining these ends, the individual and the group were viewad as natu-
ral agents which act in a more or less determinate fashion, a start would
have been made . . . in defining human capacities for the attainment of
social ideals. Seba Eldridge, Political Action, p. 2.
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its justification. The pertinence of the demand for the
evaluation and justification of facts does not depend
on the nature of any science: it depends on the nature
of man. Every fact which man inclines to challenge is
thereby challenged. And however long he may have
accepted any political force or fact, from the day when
it occurs to him to demand its credentials, from that
day its existence is insecure until it has furnished
them.

In his desire to avoid futile theorizing, the political
realist rightly insists on keeping his vision of things
as they are unclouded by his wishes or his visions of
what they ought to be. But if, having found what is, he
sets up as a finality to be accepted and worshipped, he
commits the reverse fallacy. If it is a blunder to take
what ought to be for what is, it is no less a blunder to
take what is for what ought to be. And carefully exam-
ined, this reverse blunder is the positive essence of
political realism.** To say that will, or foree, or fact,
is primary and needs no justification is to say that it is
something we ought to uccept and conform ourselves
to: the fact becomes our standard. Margaret Fuller ex-
claims, ‘I accept the Universe!”’ as if her approval
had depended on discovering some value in it. Thomas
Carlyle retorts, ‘‘Egad! She’d better!”” Substitute for
the universe the state, and Carlyle voices the realistic
sentiment. But if the state is indeed a fact of w:ll, it is
no ultimate empirical datum, to be accepted and built
into our world-picture willy-nilly. Its force has no
claim on our approval merely because it exists: we pre-
fer the attitude of Carlyle’s Teufelsdréckh, holding
these and all other facts in ‘‘everlasting defiance’’ un-

20 Cf. O. W, Holmes, The Common Law, p. 44.
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til we do approve them because we discover some value
in them.

45. No one illustrates this truth better than the real-
ist in action who finds public force as the most palpa-
ble fact on his horizon. For the force he finds is either
for him or against him. And if it is against him, he
does indeed recognize it and the facts it has made; but
he proposes to bring about new facts more in con-
formity to his will. The most ardent of contemporary
realists combine a pious belief in the materialistic de-
termination of history with an equally pious belief in
revolution! Thus Lenin defines the state as always in
essegce a dictatorship, ‘‘a power which is not bound
by any laws, relying directly upon force’’;* but he
proposes, since such a force must exist in society, that
1t shall be the dictatorship of his crowd, the proleta-
riat, and not that of the bourgeoisie. And even when it
has become his dictatorship, he finds by experience
that he cannot regard it as a self-justifying force.

He finds that it must offer some apology to mankind
for its position. Hence he presents the revolution as a
device for replacing an inferior claim by a major
claim. The ‘‘interests of the revolution are above the
rights of the Constituent Assembly.’’** Why so? What
is ‘above’ for Lenin? Above means the more inclusive;
and as the proletariat is more numerous, and (it is im-
plied) more sincere, than the bourgeoisie, its dictator-
ship is ‘‘a million times more democratic’’ than the
régime it displaces.

And he finds too that, as this justification or apology
is merely relative, the dictatorship must eventually

21 The Proletarian Revolution, p. 15.
22 Ibid., pp. 53-56.
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come to an end. For as any state is ‘“‘only for the sup-
pression of opposition,’”’ when genuine freedom comes,
the state ceases to exist.?* Communism declares itself,
through Lenin’s voice, as ‘‘altogether opposed to vio-
lence.’”** And the dictatorship, the revolution, the state
itself, must be taken as temporary evils which human
progress will fling away.

Thus the most drastic of realists confesses that that
supreme public power is anything but a self-justifying
fact; and less drastic realists may safely follow him to
that extent. No fact, I repeat, can evade the question
of its justification, least of all a fact of human will.

46. We absolutely reject, then, that part of political
realism which proposes that any force or fact in hu-
man society is its own excuse for being. Such realism
merely gives up the problem, and offers us half a sci-
ence of politics for the whole.

And therewith we decline to make ‘force-using’ the
essential and defining mark of the state. If this force-
using is legitimate—and if the effort of the reason-
theorist to explain it by the requirements of justice
falls short, as it does—it must be explained by some
more fundamental characteristic of the state. The
force of the state must depend upon its rightful as-
cendency, not its ascendency upon its force. And this
more fundamental characteristic we have not yet dis-
covered.

But political realism may still serve us by pointing
a way to it. For when realism refers force to will, it
does, in reality, refer through will to the objects which
the will seeks: it is referring us, for ultimate explana-

33 The Proletarian Revolution, p. 35.
24 Ibid,, p. 74.
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tions, to the purpose of the state. And when we explain
our conduct by referring to our purposes—a purchase
of paper by a purpose to write, a bit of digging by the
plan of a garden, etc., we intend to represent it as rea-
sonable. But we are appealing now to a wider reason
that the Kantians had in mind. To Kant, reason meant
the a priori logic of universal order: here it means an
appeal to the sense of worth in concrete objects of ac-
tion. It is a worth-reason, which cannot be reduced to
the logic of simple consistency. The promoter of an
enterprise appeals to ‘reason’ when he evokes a stir-
ring vision of its attractiveness: he is dealing in intui-
tions of value, a field to which imagination and emo-
tion" are not irrelevant. His argument assumes, and
rightly, that value choices are not arbitrary : they have
their rationality, though it lies beyond our present
powers of analysis. The will, in brief, promotes action
—not unreasonably, nor by reason—but in view of a
future reason: it establishes facts and statuses, not
blindly, but subject to a supervening judgment.*® To
discover the purpose of the state is thus to discover
the reasonableness of all functions, including force-
using, which can be derived from this purpose: and to

25 Will seems in certain instances to bring eclements of reason into
being. Thus (a) where there are several solutions of an issue equally
reasonable—as passing to the right or to the left in traffic—the one
which is determined upon becomes by that fact the reasonable one; (b)
where no one is obliged unless all are obliged, the pressure of will may
determine whether obligation shall light on all or on none (see p. 71
above); (c¢) the decision whether or not to unite with certain others in
a given project or group determines whether or not I become subject to
the reasonable rules of that relationship or undertaking. These facts
suggest a more radical realism than I have admitted; but it must be
remembercd that it is only by the consent of reason that the new facts
come under will’s jurisdiction.
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determine this purpose is the main problem of politi-
cal philosophy.

But we cannot yet assume that the state has a pur-
pose of such sort as to explain and justify the use of
force. There are those who doubt it. Critics of the
state, assailants of its ascendency among social
groups, which idealist and realist are inclined to ac-
cept, present an increasingly formidable and thought-
ful case. We shall consider two of these skeptical posi-
tions.



CHAPTER VI
STATE-SKEPTICS

1. The political pluralist

S a race we have become politically tame, per-

Ahaps too tame. Toward the state we have be-

come suggestibly obedient; we are organically
disposed to allow it the ascendency it claims.

Certain of the psychological causes of this docility
lie qn the surface. To be Maximum in any field is to
make some claim to respectful attention; and the state
is some sort of maximum in the field of social organi-
zation. But, further, this maximum appears to be an
auspicious maximum: its prominent role is that of
Protector. If we regard its force as purely for us, it is
society’s physical protector; if we regard its law as
our reason, it is society’s moral protector. The psycho-
logical success of the state is to keep this for-us char-
acter in the foreground. So far as men get this view
of it and forget inconsistent views, the primitive in-
stinet by which they defend home and property be-
comes transferred to the state, and they protect the
Protector with even greater vigor.

There can be no doubt of the reality of this feeling.
The evidence is not found in political oratory, to which
we have become almost anesthetic, nor in the concur-
rence of all voices when the state is conceived to be in
danger. It is found rather in the record in action left
by human beings in vast multitudes: they have sacri-
ficed themselves and their goods to the state.
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No doubt the common man does precisely what the
idealistic apologist has been censured for doing: he
idealizes the state. He mixes his facts with an imagina-
tive sense of what they ought to be. It is not that any
existent state is of such high value for him, but that to
be well-governed would certainly be of the highest
value, and the state is taken as the promise and pos-
sibility of being eventually well-governed. The state,
like the individual, is given the benefit of its potential
future.!

48. But the very notion of ‘idealization’ suggests
that a disillusionment is due. The state must serve
some end; let us say it protects life, family, property,
security, peace; we protect it because it protects these
goods. But if so, it would seem to follow that to sacri-
fice these things for the state is unreasonably to sacri-
fice the end for the means.

Benjamin Kidd, a generation ago, stated his belief
that the more rational men become, the less they can
find a sufficient reason for assuming the risks of bat-
tle: the state can count on support in war only when
an irrational religious faith sustains its appeal. In
our day, it is more common to set up patriotism as hav-
ing its own instinctive root,—a phenomenon, perhaps,
of the herd-impulse. To the calculating intelligence, any
form of altruism is a mystery,—the impulse to fend

1¢¢Ts there any other value men prize so highly that to make it good
they would pay the price of twelve million slain, fifty million maimed,
and a whole continent plunged into economic ruin? What further proof
do we need that ‘government’ stands at the top of our scale of values,
as the one thing of supreme importance to the world, the one thing in

which we ultimately believe?’’ L. P. Jacks, New York Post Literary
Review, February 25, 1922,
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for the family, to care for unknown posterity, and the
like; and ‘instinet,” as blind and uncalculating, sup-
plies a promising explanation of all such behavior. It
is not (say these psychologists) that we are patriotic
because we believe in the state, but we believe in the
state because we are congenitally and hence incurably
patriotic.

But whether one resorts to the super-rational or to
the sub-rational, all such expedients confess that that
reason is at a loss to support the value placed on the
state: that value is soberly judged to be an excess
value.

49. This suspicion, creeping in through psychology,
—whose support of patriotism, ete., is always semi-
cynical, leaving an after taste of death,—is strength-
ened by various other considerations that gather force
at present—among them, our growing experience with
other associations than the state. As spontancous so-
cial life shows its possibilities, the merits once ascribed
to the state seem less uniquely its own.

The state is certainly not the only group that may
claim to represent to its member some of his better
reason and conscience.” All social belonging does this
to some extent, simply as an incident of the fact that
each member of a group is near enough to his fellow-
member to affect him, while by virtue of being another
person, he can look with coolness upon his excitements
and passions. Every man serves as Stoic to his neigh-
bor’s perturbations; and every man in a group has the
group as his sounding-board, so that his voice becomes
impressive. Further, the motive for maintaining any

2 Supra, § 30.
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group exerts a constant pressure toward mutual for-
bearance and promotes the breaking-down of self-
absorbed tempers. Since we have learned that society
is something of itself, apart from the state, it has be-
come less clear that the state can stand as the embodi-
ment of human reason par excellence.

In Aristotle’s day, the supremacy of the state was
a natural view. The associations which are now its
chief rivals were without prominence in the Greek
world. There was no church ; occupational groups were
few and small; artisanry, commerce, and manual labor
were devoid of corporate pride. There was nothing in
the domestic Greek, the industrial Greek, the religious
Greck, to rebel against the assumption that the politi-
cal Greck was the acme of human nature. There was
but one association that could claim in sweeping terms
to care for ‘‘the good life.”’

But this present day is the day of the non-political
associations. While the ¢‘liberty of association’’ has
favored their multiplying, until now there is a group
for every important human interest and some for none,
the democratic ordering of affairs lends to every group
a modicum of public power. As the state has with-
drawn from private functions, they have grown in dig--
nity and in authority until in the mind of each citizen
the political association must compete for ascendency
with a swarm of others. It no longer lies on the surface
of consciousness that man in his political capacity is
man in his highest pride. The religious community,
once dictating to the state, still claims a devotion which
the state must fear to cross. Capital property by its
nature reaches out to control men as well as things,
and draws itself into a corporate interest the weight
of whose will every government must feel. The great-
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est advance of power in the last century has been made
by the occupational groups. It is not now wealth as
static possession, but ‘‘business’’ as a going concern,
an immense web of loosely organized activities into
which everyone is directly or indirectly drawn, which
holds the attention of the state. Labor, from local be-
ginnings, gropes its way to a world-wide fraternity;
and we are occasionally told that men have more in
common as members of the same trade than as citizens
of the same state.

None of these groups is disposed to be passive
while an abstract state voices its commands. Their
spirit is that of the Templars of England who ‘‘dared
to say to King Henry III, You shall be king as long as
you are just; and in their mouth that word was a
threat.”” The Crown may command so long as it com-
mands the right things; and what these right things
are, the Crown’s various would-be masters, these
group-wills, are endeavoring to prescribe.*

3 J. Michelet, Extraits historiques, Seignobos, p. 105,

4+ An eloquent picture of the subjection of government to the bom-
bardment of group interests is drawn in the Grain Growers’ Guide for
Western Canada, 1913, p. 822, under the heading of ‘‘Dont’s for Grain
Growers’’:

‘“Don’t agitate for lower tariff duties, because you will offend the
Canadian Manufacturers’ Association;

‘‘Don’t agitate for lower freight rates, because you will offend our
three great railway companies;

‘‘Don’t agitate for cheaper money, because you will offend the Bank-
ers’ Association;

‘“Don’t complain about the high price of lumber, hecause you will of-
fend the Lumbermen’s Association;

‘‘Don’t complain about the high rate of interest you pay on mort-
gages, because you will offend the Loan and Mortgage Companies;

‘‘Don’t advocate co-operative stores, hecause you will offend the Re-
tail Merchants’ Association;
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50. Meanwhile, as other groups have increased in
authority, the state has suffered decline.

For more than a century, writers of history have
been relegating the political aspect of things from the
foreground to the position of one among many factors.
Some have been inclined to rate it still lower: seeing
the state’s vast pretence of I-will as a monstrous illu-
sion, all governments being consciously or uncon-
sciously the creatures of powers greater though less
ostensible,—social powers, and especially economic
powers.

This more penetrating reading of history makes the
high claims of the state appear a usurpation. There
has never been a time when the focus of social vitality
has dwelt steadily in the forum rather than in hearth
or altar. If the pretences of the ancient state were un-
resisted, this was chiefly because it courted no quar-
rels with natural inner authorities: the early élan of
organized politics had no formidable finality, no ca-
pacity to be invidiously and searchingly sovereign. 1t
was not until the Church gained a conscious and compe-
tent sense of ultimacy, and took an aggressive attitude
toward its mundane rivals, and especially toward the
state, that a conflict and counter-assertion in the name
of group-life was evoked. And it was the emerging na-
tional state that became the spokesman and champion
of that principle of group-right, the right of all that has
life to live,—the right of trade, of cities and communes,

“‘Don’t advocate honest politics, because you will offend both the
Grit and the Tory parties;

‘‘Every other calling in Canada is organized except the farmers, and
that is the reason the farmers get the worst of it in every deal.’’

Quoted by A. Gordon Dewey, American Political Science Quarterly,
1923, pp. 639 £,
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of guilds, feuds, estates. By insisting on the authority
of secular reason in its own sphere, the state, wittingly
or unwittingly, stood for the human instinct of value
in all its spontaneous group-life as against the claim-
all of the ecclesiastical hierarchy. By whatever right
the state secures its own recognition, by that same sign
it secures the recognition of its neighbor-groups; and
the modern notion of sovercignty, a sixteenth century
artifact, represents a complete misreading of the his-
torical situation,—the futile attempt of the state to
concentrate and usurp an authority which had in re-
ality become dispersed, fluid, and widely humane.

The subsequent course of events can now be scen to
substantiate this reading of history. Though its claims
remain constant, the prestige of political authority in
the mind of the thinking citizen has reached a modest
level. The state passes for what it is worth; and its
yield, in terms of human welfare and effective liberty,
tends to dissipate its traditional aura.

At the present moment, in various parts of Furope,
there are resurgences of the political strong-hand. The
new Turkey typifies them all, where Mustapha Kemal
Pasha, fortified by military and diplomatic glory, de-
fies all the popular gods. Here the state, embodied in
him and his assembly, flouts the authority of the do-
mestic tradition and of the Koran by prohibiting po-
lygamy; crosses the current of social custom by pro-
hibiting aleoholic drink; assumes domination over the
powerful authority of organized religion by displacing
the Calif and substituting its own appointece. From the
point of view of Kemal Pasha, his assertions of state
supremacy are not so much in defiance of existing
group life as by way of casting off moribund obses-
sions through a brusque challenge of their vitality. But
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the lingering vitality exhibits itself in remonstrances
to which the state has been obliged to listen. On the
question of alecohol, though the state here had the
Koran as its ally, the prohibitory rule had to be modi-
fied to a system of restriction. On the point of po-
lygamy, within two ycars five bills to repeal were
introduced into the Assembly. And as for the interfer-
ence of the state with the Califate, while the lawyers
and editors who publicly protested were imprisoned
for treason, it is evident that Islam as a whole is still
to be heard from, and that the sentiment of the nation
denounces the assumed authority as an outrage. And
80, quite generally, where the state since the war in the
interest of some new order has aggrandized itself, the
persisting inner authorities have worked a gradual re-
duction of its excess. And the echo of war itself, while
it temporarily magnifies the state, evokes at last the
most searching questionings of its worth.

For the havoe wrought by clashing political bodies
begins to appear not alone as a failure of political wis-
dom, but as a wanton destruction of the more impor-
tant in the interest of the less important. Nationalistic
exaltation of political entities is widely felt to be the
storing of an international powder mine, and as a mat-
ter of theory the survival of a superstition which it is
now time to cast off. The attempt of Hegel and his fol-
lowers to represent the state as the incarnate ethical
principle is attacked as giving a falsely absolute posi-
tion to an authority which should remain relative and
experimental.®

51. And the human mind, growing accustomed to

5 1., T. Hobhouse, The Metaphysical Conception of the State; John
Dewey, German Philosophy and Politics.
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the sense of relativity in all mundane affairs, is in-
clined to believe with these crities. It has no disposi-
tion to give absolute deference to any but The Abso-
lute. Any proposal to the effect that the authority of
the state is relative and variable chimes in with its own
inclination to distribute its allegiance among various
groups according to their present worth. As present
worth varies, so devotion and authority change their
centers. All hierarchies become suspect; authorities
are in a safer position when they assume a preliminary
equality and fraternity among themselves, and adopt
federal relations rather than relations of subjection to
a political over-lordship.

This trait of human nature, the doctrine of political
pluralism adopts as a principle. The state, it holds,
must share fortunes of ascendency with other aspir-
ants. Now it is the state, now the church, and now the
economic group that actually dominates in society. Let
political theory follow the natural lines of authority in
the social order, abandon the doctrine of sovereignty
in the state—for in this word sovercignty the whole
pretence of ultimate power and right is embodied—and
accept the fact that the state, in respeet to its au-
thority, is and ought to be one among many, not the
inclusive whole.®

8 Dolitical pluralism is hardly a ‘school of thought’: it is a tendency
in many writers and various social movements. One of its channels can
be traced from Otto Gierke (Das deutsche Genossenschaftsrecht, 1868
. . .) through F. W. Maitland (Political Theories of the Middle Age,
1900, Introduction) and J. Neville Figgis (Churches in the Modern
State, 1913)—who were pluralists only in bud if at all, pointing out
that other groups beside the state have a life of their own which the
state is bound to respect, but without denying the unique position of the
state in relation to them—to ITarold Laski (Studics in the Problem of

Sovereignty, 1917, Authority in the Modern State, 1919, Grammar of
Politics, 1925). Léon Duguit (Manuel de droit constitutionnel, 2d ed.,
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52. Political pluralism strangely declines to recom-
mend the one step that would seem necessary to give
its counsels effect, namely, to shear the locks of the
state’s unique power. It proposes no return to the for-
mer distribution of armed forces among the various
social powers. It does not advocate the abolition of
force-using against recalcitrant citizens and groups.’

But so long as the locus of force remains untouched,
political pluralism is hardly more than an assertion of
the importance of group authority and of its migra-
tions, and an appeal for modest deference to these and
other authorities on the part of governments. The
facts to which it calls attention are momentous; they
mean much for the sovereignty and prestige of the
state; it is no small part of our business to find out
what they mean. But meanwhile there are other think-
ers who do not hesitate to challenge the whole appa-
ratus of state-force. They are represented by such
names as Proudhon, Bakunin, Tolstoi, Kropotkin; we

19011, and Transformations du droit public, 1913, translated by Laski as
Law in the Modern State, 1919) is a vigorous representative of the in-
dependent French group, which includes Paul Boncour (Le fédéralisme
économique) and Maxime Leroy (La loi, 1908, ete.). Gild socialism in
England, inclining to absorb many state functions in a developed eco-
nomic organization, without clearly disposing of the remainder, has close
affiliations with this trend; cf, @G. D. H. Cole, Social Theory, chs. v-viii.
An excellent review of the movement may be found in F. W. Coker,
American Political Science Quarterly, May, 1921, pp. 186-213.

7 It may be thought that Mr. Cole’s proposal to remove coercion from
the state and vest it in his ‘‘ co-ordinating body’’ (G. D. H. Cole, Social
Theory, ch. viii, p. 187) is an exception to this rule. But the appearance
of exception is due to the circumstance that Mr. Cole defines the funmec-
tions of his state in a sense peculiar to himself, sets them side by side
with other functions, and then discovers naturally enough that he needs
a cobrdinating body to make a working whole of them. This cobrdinating
body is included in the state as we understand the term; and therefore,
for Mr. Cole also, the force situation is left essentially unchanged.
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call them anarchists, philosophical anarchists. They
are radicals; that is, they go to the roots of things.
They are men, for the most part, of profound human
sympathies, and, setting the state, as they do, at its
lowest valuation, their views are of immediate con-
cern to us.



CHAPTER VII
STATE-SKEPTICS

il. The philosophical anarchist

I say there can be no salvation for These States without inno-
vators—without free tongues, and ears willing to hear
the tongues;

And I announce as a glory of These States, that they respect-
fully listen to propositions, reforms, fresh views and
doctrines,

Walt Whitman, Leaves of Grass, Says, 3.

THE voluntary groupings of men have life in
them ; some of them have capacity and intelli-
gence enough, the pluralist tells us, to bend, or
control, or defy the policy of the government. But if
this is so, why may they not, either now or later, wholly
take its place? Why may we not look forward to a so-
ciety of free, naturally interlacing, self-governing pri-
vate groups? This is the question put by the philo-
sophical anarchist.

Note that if anarchy is equivalent to chaos, the
philosophical anarchist, despite his name, is no seeker
of anarchy. Ile calls for an end not of law but of laws
and of law-enforcement. Nor does he advise that gov-
ernment should be at once done away, ending its force
by violence. His plan (if we may make a type of
schemes so various) is that the activities of govern-
ment shall be diminished by degrees until, when only
the administering of public services is left, private as-
sociations may take them over.
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In its opposition to force, anarchism is akin to the
belief that war between states can be and ought to be
banished : anarchism is pacifism in internal affairs. In
its opposition to governmental activity, it is akin to
an ideal widely professed during the last century un-
der the name of laissez faire, and still of popular vogue
in the belief that ‘‘the state governs best that governs
least.”” Most Americans are instinctive laissez-faireists
in the respect that they dislike being reminded of gov-
ernment, believing in their capacity and that of their
neighbors to manage their own affairs and their mu-
tual affairs on terms of fair play without the surveil-
lance of public authorities; and most incline subcon-
sciously to philosophical anarchism, in so far as they
assume, with Spinoza,* that if man were completely so-
cialized in his nature, as some day he may be, there
would be no need for the state. Laissez-faireists dif-
fer from anarchists not so much in their ideal as in
their view of the possibilities of human nature.? The
former think that the self-secking and deceitful ele-
ments of human nature will remain statistically about
as theyv are, requiring the police functions as an irre-
ducible minimum of state activity ; the latter believe in
a moral progress such that the social casing of coer-
cion may eventually be discarded, leaving a matured,
self-respecting humanity to maintain freely its order
and character. They believe, further, that the gradual
decrease of state pressure would hasten this event, be-
cause human nature has a bent to goodness, and gives

1 Theologico-Political Traclatc, tr. Elwes, p. 73.

2 The views of Benjamin R. Tucker, presented in his journal, Liberty
(Boston, 1%81), are an ingenious blend of Proudhon and Herbert Spen-

cer, and indicate the affiliation between them. Kropotkin in Anarchist
Communism expressly steps off from Spencer’s views to his own.
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the best account of itself when unfettered by artificial
requirements.

As for the criminal, his existence is not forgotten;
but it is thought that he is either such by definition
only, as one who has disobeyed what we have com-
manded; or he is such by response to the unnatural
environment of the state and the exaggerated inequali-
ties which it fosters;® or else he is the unusual indi-
vidual of determined ill-will who is best dealt with by
near and private hands, since the life of the will,
whether for good or for evil, is always intimate, indi-
vidual, and unique. The legal separation between
sheep and goats is too obviously an affair of exteriors
to satisfy the anarchist’s thirst for inner realities.

He is not disposed to minimize the need of settling
disputes, as a condition of keeping social groups alive.
He is not less but rather more impressed than most
men with the necessity as well as the beauty of reason-
ableness, self-control, and cumulative understandings
among men.* His difference from those who hold to the

3¢‘Three quarters of all the acts which are brought every year be-
fore our courts have their origin, either directly or indirectly, in the
present disorganized state of society with regard to the production and
distribution of wenlth—not in the perversity of human nature.’’
P. Kropotkin, Anarchist Communism, p. 31.

4Tt is to be noted that an amoral and purely self-assertive anarchistic
philosophy is a sporadic development, as in Aristippus or Max Stirner.
It stands aside from the main current of philosophical anarchism, which
relies on the inherent ethical forces of human nature to replace political
control. Such is the anarchism of Zeno, the Stoic, of Vida, bishop of
Alva, of Chojecki, the Hussite, of Hans Denk, the Anabaptist, of Tol-
stoi, of Kropotkin,

‘‘Provided that you yourselves do not abdicate your freedom; pro-
vided that you yourselves do not allow others to enslave you; and pro-
vided that to the violent and anti-social passions of this or that person
you oppose your equally vigorous social passions, then you have nothing
to fear from liberty. . . . To struggle; to look danger in the face; to
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state is simply that he believes that these goods should
be and can be supplied by men themselves, not imposed
upon them by an external power.

54. This faith of the anarchist in the capacity of
human nature for association at once forceless and or-
derly is not wholly a priori. In the nature of the case,
modern experiments in anarchism have been confined
to small communities living within and under the gen-
eral law of existing states. Still, communities have ex-
isted which were nearly devoid of organized public
force, except such as formed itself spontaneously as
occasmn demanded. The early Jewish community was
of this character.® In its case, a tenacious religious
faith made possible a direction of public affairs
uniquely informal and non-coercive. And while that
faith cannot be reproduced, a moral equivalent is con-
ceivable.

But the chief evidence is nearer at hand, in the same
facts as lead the more cautious thinker to pluralism,
namely, the abundant vital energy of voluntary groups,
their natural authority, and growing capacity for self-
government. Consider, for example, the immense
growth in recent years of codperative associations of
producers, consumers, builders, ete., including now
some thirty millions of members in Europe and
live on dry bread in order to put an end to inequities that revolt us; to
feel ourselves in harmony with such as are worthy of love: this for a
weak philosopher perhaps means self-sacrifice. But for the man or woman
filled with energy, force, vigor, and youth, it is the conscious joy of
life.’’ Kropotkin, Anarchist Morality, pp. 27, 33 f.

5 Lord Acton says of it, ‘‘The government of the Israelites was a
Federation, held together by no political authority, but by the unity of

race and faith, and founded not on physical force, but on a voluntary
covenant.’’ History of Freedom, p. 4.
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America; and remember that such groups can succeed
only as they impose upon themselves the rigorous dis-
cipline required for economic stability.® Consider also
how the development of codes of business practice,
and the extension of the art of voluntary agreement
on business standards, is beginning to take the place of
legislation and to relieve the burdens of the courts.”

Continued neighborhood and a common economy
have been from time immemorial the great teachers of
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