
t

t

Pirla Central Hifararn
Pll^A^I (Jaipur Stnti

;

t

t

t

Cla^iiNo;. ^S‘\
Rook Nvj •- C-J-VS

Accession No \

-f

i

I

I

I







SECRETARIAL PRACTICE



LONDON AGENTS'

SIMPKIN, MARSHALL. HAMILTON,

KENT AND CO
,

t TD,



SECRETARIAL
PRACTICE '

THE
THE MANUAL OF

CHARTERED INSTITUTE OF SECRETARIES

Prepared by the Council of the Institute in conjunction with

His Honour Judge Shewell Cooper

(A Judge of the Mayor's and City of London Court)

THIRD EDITION.

^ 5*/

d '
61 S

CAMBRIDGE
W. HEFFER & SONS, Ltd.

1924



PuiTTEO tm Giiat Bsitaim



Preface to Third Edition'

The rapid absorption of the second edition issued in 1923 has

called for a third and the opportunity has been taken of

incorporating a summary of tlie legislation affecting com-

panies in Canada, South Africa, Australia, New Zealand and

India. Legal decisions affecting companies since the last

edition have been noted. Many points arising in connection

with Shareholdings of ''infants'* are dealt with by Mr. E. E. H.

Brydges, barrister-at-law. The present edition also includes

the text of section 73 of the Law of Property Act, 1922 (as

to the execution of documents on behalf of a corporation),

and section 19 (i) of the Workmen’s Compensation Act, 1923

(as to the rights of insured persons on the appointment of

a receiver). The index has been amplified considerably.

A. F. HARRISON,
President.

WILLIAM WATKINS,
Past President.

Chairman of “ Secretarial Practice ” Committee,

The Chartered Institute of Secretaries,

London Wall, London.
October, 1924.



Preface to Second Edition

Since 1912, when this Manual was first issued, there have
been several alterations in the law relating to Companies,

and these have been incorporated in the present edition,

together with new chapters on Accounts, Income Tax and
Corporation Profits Tax, Share Warrants, and Company
Reconstruction and Liquidation, and with some notes on
Receiverships. There are also added chapters on Agenda and
Minutes, Office Filing and Stamp Duties. The chapter in the

earlier edition on Share Transfers has been amplified. The
current Stock Exchange regulations as to official quotations

and dealings are set out in full with notes thereon, and a

statement has been added of the requirements in regard to

securities in France, The Appendices include a set of model

forms, together with a new form of Power of Attorney

which has been carefiilh' framed with a view to its general

adoption. The full text of the Companies (Consolidation)

Act, 1908, the Companies Act, 1913, the Registration of

Business Names Act, 191O, and the Companies (Particulars

as to Directors) Act, 1917, is also given.

In the preparation of this edition the Special Committee

of the Council has been ably assisted by his Honour Judge

Shewell Cooper, who undertook the revision of all the legal

matter, except the chapter on Powers of Attorney (which

was brought up to date and revised by Mr. H. M. Cohen,

of Messrs. Linklaters and Paines, the Solicitors for the

Institute). To these Gentlemen, to Sir Nathaniel Highmore,

G.B.E., K.C.B. (late Solicitor for H.M. Customs and Excise)

for his chapter on Stamp Duties, and to those Members of

Council who contributed chapters on other special subjects,

the Committee tender their best thanks.

W. N. BANCROFT,
President,

WILLIAM WATKINS,
Past President.

Chairman of ** Secretarial Practice Committee.

The Chartered Institute of Secretaries,

London Wall, London, E.C. 2.

May, 1923.



Preface to First Edition

The present volume has been prepared by the Council of The
Chartered Institute of Secretaries with the object of providing

a practical working treatise covering the general routine

of a Secretary's duties. Though intended primarily for

Secretaries of Companies incorporated under the Companies

Acts, special chapters are devoted to Statutory Companies

and Secretarial Work in relation to Local Government

Administration.

The Council desire to express their indebtedness to Mr. F.

Shewed Cooper, M.A., Barrister-at-Law, who has not only

written a large portion of the book, but has given them very

valuable assistance and advice. Their thanks are also due

to Mr. V. St. Clair Mackenzie, B.A., Barrister-at-Law, for

the valuable chapter on Powers of Attorney; to the Glasgow

and West of Scotland Branch for the article on Scottish

Companies; and to the Special Committee of the Council

who have been associated with Mr. Shewed Cooper in the

arrangement and preparation of the work.

Owing to considerations of space the present volume does

not deal with an important branch of the Company
Secretary’s work, viz., Liquidation and Reconstruction.

WILLIAM WATKINS,
President, 1911-12.

The Chartered Institute of Secretaries,

London Wall, E.C.

Nffvember, 1912.
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SECRETARIAL PRACTICE
CHAPTER I

COMPANIES IN GENERAL

The word ‘Company' throughout this book generally means
a body incorporated under some one or more of the Acts of

Parliament which relate exclusively to companies in general.

This phrabeology of daily life happens to accord, with
substantial accuracy, with the definitions in the Companies
(Consolidation) Act, 1908. S. 285 of that Act de^es a
company as a company formed and registered under that

Act, or an existing company; whilst an ‘existing company'
means a company formed and registered under the Joint
Stock Companies Acts, or under the Companies Act, 1862.

The Joint Stock Companies Acts are defined to mean the

Joint Stock Companies Act, 1856, and certain other Acts
before 1862 ;

but the expression does not include the Joint
Stock Companies Act, 1844, under which Act companies
were first empowered to become incorporated, although
without limited liability. The right to register with limited

liability was first conferred by an Act of 1855, which was
replaced by the codifying Act of 1856, mentioned above.

It must not be overlooked, however, that there are two
important classes of companies or corporations to which
neither the Joint Stock Companies Acts, nor the Companies
(Consolidation) Act, 1908, have any direct relation.

The first of these are associations incorporated by royal
charter, of which the British South Africa Company and the
Trust and Loan Company of Canada may be taken as
examples.
The other class comprises that large body of companies

incorporated under special Acts of Parliament, generally for

the purpose of working some undertaking of a public nature,
e.g. r^way companies, gas companies, dock companies, and
the like. Companies of this class are commonly described
as Statutory Companies. They are dealt with specially in
Chapter XXIL

I



2 SECRETARIAL PRACTICE

The vast majority of companies are, however, companies
to which the provisions of the Companies (Consolidation)

Act, 1908, apply.

The passing of the Companies (Consolidation) Act, 1908,
which came into force on April ist, 1909, marked an im-

1908.
portant step in the direction of simplifying Company Law.
It consolidated into one Act the law contained in the various

statutes known as the Companies Acts, 1862 to 1908, all of

which, together with the Preferential Payments in Bank-
ruptcy Amendment Act, 1897, it repealed and re-enacted,

and it also repealed portions of ten other relevant statutes.

The Acts thus affected, with tlie extent of the repeal in each

case, will be found in Part I. of the Sixth Schedule to the

Consolidation Act, set out in Appendix G.

It must not be forgotten, however, that the Act is a con-

solidation Act, and not a codifying Act (such as the Bills of

Exchange Act, 1S82, the Partnership Act, 1890, and the Sale

of Goods Act, 1893). Large and important branches of

existing Company Law are practically untouched by it,

whilst the law as to debentures, apart from the matter of

registration, is only dealt with in a few isolated particulars.

Accordingly, useful though the Act is—and there can be no
question that the difficult work of the draftsmen was ad-

mirably performed—^it requires to be supplemented, for all

who are connected with the practical working of companies,
by a considerable quantity of additional law, for the most
part the result of decisions of the Courts. Company Law,
then, is in part Statute Law, and in part Case Law; the Case
Law comprising not only decisions upon the present statute

and its predecessors, but also on matters in which the

statutes play no directly material part.

The Companies (Consolidation) Act, 1908, has been
supplemented by three later Acts. These are:

—

The Companies Act, 1913 (amending the provisions of

the Consolidation Act as regards private companies)

;

The Companies (Foreign Interests) Act, 1917; and
The Companies (Particulars as to Directors) Act, 1917.

These three Acts (each of which will be noticed in' its place)

with the Companies (Consolidation) Act, 1908, are now,
cited together as the Companies Acts, 1908 to 1917. Apart
from these Acts, a few small alterations have been made in

the Consolidation Act, chiefly by the repeal of certain penal
provisions, which are re-enacted in codif3ring Criminal Acts,

and by the Workmen's Compensation Act, 1923.
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The Companies Acts, whilst conferring the boon of limited

liability, at the same time restricted freedom of action to the
extent of prohibiting unregistered partnerships of more than
a certain number. S. i of the Consolidation Act, re-

producing the older law, in effect makes ten the maximum
number of persons who may carry on banking business
together, and twenty the maximum number who may carry
on any other business together, without registration under
the Act, or without the sanction of a special Act of Parlia-

ment or a charter. Mining companies within the stannaries

are, however, excepted.

Under the Act, as under the earlier Acts, various descrip-

tions of companies may be registered (see ss. 2, 3, 4, and 5).

These are:

(a) Companies limited by shares;

(b) Companies limited by guarantee, which may either

(i) have a share capital; or
(ii) not have a share capital;

(c) Unlimited companies, which may either

(i) have a share capital; or

(ii) not have a share capital.

As regards companies limited by guarantee not having a limited by

share capital, the companies that adopt this method of Owantee.

formation are chiefly associations for mutual insurance, law
and other societies, social clubs supported by the subscriptions
of their members and not formed for purposes of profit, and
other companies of a like nature, which, while not requiring
a trading capital, desire to have the advantages conferred
by incorporation. These companies sometimes obtain the
licence of the Board of Trade to dispense with the word
'limited' (s. 20).

The amounts guaranteed are in the nature of reserve
liability (see s. 59) and cannot be charged [re Club Co.

(1906), W.N. 127].

Companies limited by guarantee and having a share capital
are not common, since they offer no advantages over a
company limited by shares in the usual way.

Unlimited companies are also far from common, since they
furnish small attraction either to the ordinary trader or to
the ordinary investor.

T^e vast majority of registered companies being companies
limited by shares, it is not thought necessary in the following
pages to refer specially to the other classes of companies.
But it must be borne in mind that, unless the provisions of

B
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any partictilar section of the Act are expressly limited to any
particular class or classes of companies, they are of general

application. Thus s. 7 of the Act (as to alteration of memo-
randum) and s. 64 of the Act (as to the annual general

meeting) apply to all the descriptions of companies which
are authorised to register; whilst s. 65 (as to the statutory

meeting) applies only to companies limited by shares, and
s. 34 (as to keeping a colonial register) applies only to com-
panies having a share capital, i.e. to companies limited by
shares and also to guarantee companies and unlimited

companies if they have a share capital.

Companiesunderthe Act also fall into two classes, according

as they are, or are not, private companies. The specid

position and privileges of a private company are dealt with in

Chapter XXL
Foreign Companies incorporated outside the United Kingdom,
Companies, which establish a place of business within the United King-

dom, are, though foreign companies, made subject to certain

statutory requirements. These are contained in s. 274 of

the Act, as amended by the Companies (Particulars of

•Directors) Act, 1917 (Appendix K), and failure to comply
with any of tliem renders the company, its officers and agents,

liable to penalties.



CHAPTER II

THE REGISTRATION OF COMPANIES

The Registrar of Companies exercises in the matter of

registration functions not purely ministerial. He is entitled

to exercise his discretion in refusing to register a company by
a name so nearly resembling the name of an existing com-
pany as to be calculated to deceive (s. 8; see Chapter III);

he is entitled to refuse to register as a private company a
company, the articles of which do not contain the provisions

required by s. 121 as amended by the Companies Act, 1913.
He also assumes the right to refuse to register in other cases,

e.g. if the articles of a private company contain provisions

as to share-warrants. His duty is to determine whether an
association applying for registration is authorised to be
registered under the Act. If all of its objects were obviously
illegal, he would be bound to refuse registration; and if in

such circumstances registration were obtained, the certificate

could be cancelled [Bowman v. Secular Society (1917), A.C.
at p. 349]. But he may be compelled by mandamus to

register, if he improperly refuses registration [R. v. Registrar

of Companies) ex p. Bowen (1914), 3 K.B. 1161].

It will be convenient to enumerate at once the essential

requirements for the registration of a new company, which
’

are as follows:

1. A memorandum of association must be prepared
which must contain the particulars required by
law (ss. 3-5).

2. The memorandum must be stamped as if it were a
deed, and must be subscribed by at least seven
persons, except in the case of private companies
{see Chapter XXI), when two suffice, each of

whom must sign in the presence of, and have
his signature attested by, at least one witness
(ss. 2, 6).

3. Each subscriber of the memorandum must take at

least one share and write opposite to his name the
number of shares he takes (ss. 3-5).

5
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4. If the memorandum is accompanied by articles, the
articles must be printed and stamped as if they were
contained in a deed, and signed by the subscribers

to the memorandum, and be expressed in separate
paragraphs numbered consecutively, and the sig-

nature of each subscriber must be in the presence of,

and attested by, at least one witness. If there are

no articles accompanying the memorandum, the
new Table A, which is the model set of articles

scheduled to the Companies (Consolidation) Act,

1908, will constitute the articles of the company
(ss. 10-12). In the case of a private com-
pany, the articles must contain provisions

(a) restricting the right to transfer its shares;

{b) limiting the number of its members (exclusive of

employees and ex-employees) to 50 ;
(c) prohibiting

any public issue of shares or debentures (s. 121
and Companies Act, 1913, s. i).

5. The memorandum and the articles (if any) must be
delivered to the Registrar (s. 15).

6. A statutory declaration by a solicitor engaged in the
formation of the company, or by a person named
in the articles as a director or secretary of the com-
pany, of compliance with all or any of the require-

ments of the Act, in respect of registration and of

matters precedent and incidental thereto, must be
produced to the Registrar (s. 17).

7. Except in the case of a private company, every
person appointed a director by the artides, or
named in the prospectus or statement in lieu of

prospectus as a director or proposed director, must
by himself or his agent, authorised in writing, sign

and file a consent to act; and unless he has already
signed the memorandum for a number of shares

not less than the qualification (if any), sign and file

a contract in writing to take from the company
and pay for his qualification shares (if any) ; and a
list of the persons who have consented to be
directors of the company must be delivered to the
Registrar by the applicant for registration (s. 72).

8. The prescribed fees must be paid to the Registrar of

Companies (s. 244 and Table B, First Schedule).

These are set out in Appendix A.

As regards the above requirements, the particulars required
by law to be contained in the memorandum of a company
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limited by shares will be found in Chapter III. The deed
stamp which the memorandum and the articles are required

to bear is in each case an impressed stamp of los. (see

Appendix A).

The names, addresses, and descriptions of the subscribers. Signatories,

or signatories, and of the witnesses to their signatures, must
be fully and clearly set out.

Women, whether married or single, may be subscribers.

Foreigners may sign, even though they be resident abroad
[Princess of Reuss v. Bos (1871), L.R. 5 H.L. 176], and a
subscriber may sign by an agent [re Whitley Partners {1886),

32 Ch. D. 337], though the Registrar may require evidence
of the latter's authority to do so.

A corporate body, whether British or foreign, may be a
subscriber and sign by its authorised representative, but will

not be reckoned among the minimum number of subscribers

prescribed by s. 2.

A signatory induced to sign by the misrepresentation of a
promoter has no right to rescission against the company,
seeing that the company did not then exist [Metal Con-
stituentSf Lord Lurgan's Case (1902), i Ch. 707].

Since the repeal of the Companies Act, 1867, s. 25, it

would appear that the subscribers’ shares need not necessarily

be paid for in cash; for the general liability of a shareholder

is to pay for his shares in money, or, with the company's
consent, in money's worth [Baglan Hall Colliery Co, (1870),

5 Ch. App. 3463.
No limit is imposed by the Act to the number of shares in a

company which may be held by a single member, and nothing
in the Act requires that the subscribers to the memorandum
shall take a substantial interest in the undertaking; a
company may therefore consist of one person holding all

the shares except six, which may be held for him by his

nominees [Salomon v. Salomon & Co, (1896), A.C. 22]. It

follows that in the case of a private company (see Chapter
XXI), all the shares except one may be held by one person,
and that the one share may be held by his nominee.
No formal allotment of shares to a signatory is necessary

[London & Provincial Coal Co, (1877), 5 Ch. D. 525].
‘ On the registration of the memorandum of a company, Certiftcala of

the Registrar shall certify under his hand that the company tocotpora-

is incorporated, and in the case of a limited company that
the company is limited' [s. 16, subs. (i)].

' From the date of incorporation mentioned in the certifi-

cate of incorporation, the subscribers of the memorandum,
together with such other persons as may from time to time
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become members of the company, shall be a body corporate

by the name contained in the memorandum, capable forth-

with of exercising all the functions of an incorporated com-
pany, and having perpetual succession and a common seal,

with power to hold lands, but with such liability on the part

of the members to contribute to the assets of the company
in the event of its being wound up as is mentioned in this

Act* [s. i6, subs. (2)].

The duty of the Registrar, then, is to register the memor-
andum (with the accompanying articles, if any) and to issue a
certificate of incorporation. The date of the certificate

marks the beginning of the existence of the new corporate
body, thenceforth a legal entity distinct from the members
composing it. A common seal is, it will be observed, an
essential part of its equipment. The express power to hold
lands is effective to exclude the operation of the Mortmain
Acts. Associations not for profit may not, however, hold
more than two acres of land without the licence of the Board
of Trade (s. 19).

The Registrar’s certificate of incorporation is ‘conclusive

evidence that all the requirements of the Act in respect of

registration and of matters precedent and incidental thereto
have been complied with, and that the association is a

company authorised to be registered and duly registered*

under the Act [s. 17, subs, (i)] [see Hammond v. Prentice,

(1920), I Ch. 201].



CHAPTER III 4
THE MEMORANDUM OF ASSOCIATION

The memorandum of association, in the case of a company
limited by shares, must state the following:

‘ (i) The name of the company, with “ Limited " as the
last word in its name;

' (ii) The part of the United Kingdom, whether England,
Scotland or Ireland in which the registered office

of the company is to be situate

;

' (iii) The objects of the company;

‘(iv) That the liability of the members is limited;

‘ (v) The amount of share capital with which the com-
pany proposes to be registered, and the division

thereof into shares of a fixed amount* (s. 3).

In the case of a company limited by guarantee, clauses (i)

to (iv) are identical with those of a company limited by
shares, whilst clause (v) must state 'that each member
undertakes to contribute to the assets of the company in the
event of its being wound up while he is a member, or within
one year afterwards, for payment of the debts and liabilities

of the company contracted before he ceases to be a member,
and of the costs, charges, and expenses of winding up, and
for adjustment of the rights of the contributories among
themselves, such amount as may be required, not exceeding
a specified amount,’ e,g, £1. If a company limited by
^arantee has a share capital, there will be a sixth clause
identical in form with clause (v) of a company limited by
shares (s. 4).

In the case of an unlimited company, whether or not it

has a share capital, the memorandum need only have three
clauses, which are the same as clauses (i) without the word
'Limited,* (ii) and (iii) of the memorandum of a company
limited by shares (s. 5),
The memorandum of association is the charter of the Vainie of

company and defines its powers, whilst the articles of asso-
elation form a code of r^^ations for the internal manage^ lanauin,

ment of the company. The following extracts from &e
9
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judgments of the House of Lords in Ashbury Railway
Carriage Company v. Riche {1875, L.R., 7 H.L. 653), show
dearly the fimctions of the memorandum.
Lord Cairns, L.C., says: 'I will ask your Lordships to

observe . . . the marked and entire difference there is

between the two documents which form the title-deeds of

companies of this description—I mean the memorandum
of association on the one hand and the articles of association

on the other hand. With regard to the memorandum of

association, your Lordships will find, as has often already
been pointed out, . . . that that is, as it were, the charter,

and defines the limitation of the powers of a company to be
established under the Act. With regard to the articles of

association, those articles play a part subsidiary to the
memorandum of association. They accept the memorandum
of association as the charter of incorporation of the company,
and so accepting it the articles proceed to define the duties,

the rights and the powers of the governing body as between
themselves and the company at large, and the mode and form
in which the business of the company is to be carried on, and
the mode and form in which changes in the internal regula-

tions of the company may from time to time be made.
With regard, therefore, to the memorandum of association,

if you find anything which goes beyond that memorandum
or is not warranted by it, the question will arise whether
that which is so done is ultra vires, not only of the directors

of the company, but of the company itself. With regard
to the articles of association, if you find anything which,
still keeping within the memorandum of association, is a
violation of the articles of association, or in excess of them,
the question will arise whether that is anything more than
an act extra vires the directors but intra vires the
company.’
Lord Selbome, in the same case, says :

' I only repeat what
Lord Cranworth' [in Hawkes v. Eastern Counties Railway

(1855), 5 H.L.C. 331], 'stated to be settled law, when I say
that a statutory corporation, created by Act of Parliament
for a particular purpose, is limited, as to all its powers, by
the purposes of its incorporation as defined in that Act.
The present and all other companies incorporated by virtue

of the Companies Act of 1862 appear to me to be statutory
corporations within this principle. The memorandum of
association is under that Act their fundamental, and (except
in certain specified cases) their unalterable law; and they
are incorporated only for the objects and purposes expressed
in that memorandum. The object and policy of those
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provisions of the statute, which prescribe the conditions to

be expressed in the memorandum, and make these conditions
(except in certain points) unalterable, would be liable to be
defeated, if a contract under the common seal, which on the
face of it transgresses the fundamental law, were not held to

be void, and ultra vires of the company, as well as beyond
the powers delegated to its directors or administrators. It

was so held in the case of the East Anglian Railway Co.

'

[see East Anglian Railway v. Eastern Counties Railway
(1852), II C.B. 775], 'and in the other cases upon Railway
Acts, which cases were approved in this House in Hawkes'
case' [see above], 'and I am unable to see any distinction

for this purpose between statutory corporations under
Railway Acts, and statutory corporations under the Joint
Stock Companies Act of 1862.'

There is a distinction therefore between a common law
corporation constituted by royal charter, and a statutory
corporation, such as a railway company created by its

special Act or a company incorporated under the Companies
Acts. The former 'has primd facie . . . the power to do
with its property all such acts as an ordinary person can do,

and to bind itself to such contracts as an ordinary person can
bind himself to'; the latter 'is made up of persons who can
act within certain limits, but in order to ascertain what are

the limits, we must look to the statute. The corporation
cannot go beyond the statute, for the best of all reasons, that

it is a simple statutory creature' [see per Bowen, L.J., in

Baroness Wenlock v. River Dee Co. {1883), 36 Ch. D., at

p- 675 («)]•

As regards the name of a company, s. 8 (i) of the Act Name of

provides that ‘ a company may not be registered by a name Company,

identical with that by which a company in existence is

already registered, or so nearly resembling that name as
to be calculated to deceive, except where the company in

existence is in course of being dissolved and signifies its

consent in such manner as the Registrar requires.’

In deciding upon the name of a company, it must not be
forgotten that the written consent of the Home Secretary
must be obtained to the use of such words as ‘Royal,’

'Imperial/ ‘King,’ ‘Crown,’ &c., as part of the name.
The Registrar is bound to exercise a judicial discretion in

determining whether or not a name is calculated to deceive,
and, unless his discretion has been wrongly exercised, the
Court will not interfere [R. v. Registrar of Companies (1912),

3 K.B. 23]. The registration of ^e name may be prevented
by injunction [Hendricks v. Montagu (i88z), 17 Ch. D. 638].



12 SECRETARIAL PRACTICE

or the use of the name after registration may be restricted

by injunction [Huntley & Palmer v. Reading Biscuit Co.

(1893), 9 Times L.R. 462]. And the Court will grant relief

to a foreign company for a colourable imitation of its name
in this country, even where the foreign company has no
agency in England [Panhard et Levassor v. Panhard Levassor
Motor Co. (1901), 2 Ch. 513. See also Tussaud v. Tussaud
(1890), 44 Ch. D. 678; Brinsmead & Sons v. Brinsmead,
12 Times L.R. 631, referred to in re T. E. Brinsmead & Sons

(1897), I Ch., at p. 413; Fine Cotton Spinners v. Cash (1907),
2 Ch. 184; Kingston Miller & Co. v. Thomas Kingston & Co.

(1912), I Ch. 575].
A limited company must also have its name (which, of

course, includes the word ‘limited') (i) painted or affixed

conspicuously, in letters easily legible, on the outside of

every office or place in which its business is carried on;

(ii) engraven in legible characters on its seal; (hi) mentioned
in legible characters in all the company’s notices, advertise-

ments, and other official publications ; in all bills of exchange,
promissory notes, endorsements, cheques and orders for

money or goods purporting to be signed by or on behalf of

the company; and in all bills of parcels, invoices, receipts,

and letters of credit of the company [s. 63 (i)]. There are

penalties for default; and further, as regards any bill of

exchange, promissory note, cheque, or order for money or

goods, ‘any director, manager, or officer of a limited com-
pany, or any person on its behalf,' who signs or authorises

the siting of any such document in which the company’s
name is not mentioned, will, if the company fails duly to pay
the same, be personally liable to the holder [s. 63 (2) (3)].

The holder of an order for goods means the person to whom
the order is given, whether he be in physical possession of it

or not [Civil Service Co-operative Society v. Chapman (1914),
W. N, 369].
The painting or affixing of the company's name on any

vehicles probably amounts to a notice or advertisement
within the meaning of s. 63.
The provision that the name of the company must be

mentioned in all bills of exchange, &c., has been strictly

construed, so that, if the name is incorrectly given, the person
signing will be personally liable [Atkins & Co. v. Wardle
(1889), 58 L. J. Q.B. 377; Nassau Steam Press v. Tyler

(1894), 70 L. T. 376]. But it has been hdd that the use of
the abbreviation 'Ltd.' for 'Limited' is sufficient [Stacey v.
Wedlis (1912), 28 T. L. R. 209]; and the acceptors of a bill

of exchange will not be liable, although there is no correct
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statement of the company's name by them, but only by the
drawers (same case).

A director signing must state on the face of the document
that he is acting for the company [see W. 6* T. Avery v.

Charlesworih (1914), 31 T. L. R. 52]. Otherwise he will be
personally liable, though the company's seal is affixed

[Dutton V. Marsh (1871), L.R. 6 Q.B. 361; but see Chapman
V. Smethurst (1909), i K.B. 927]. Some such form of

si^ature as 'For the X. Company, Limited, John Smith,
Director,' should be used.

As regards the registered office, notice of its situation, and Befiristered

of any change therein, must be given to the Registrar (s. 62). Office.

But the company cannot remove its registered office from
England to Scotland or Ireland, or vice versd, although it

may remove it from one part of the country specified in the
memorandum to another part. Wales is included in England
for the purposes of clause 2 of the memorandum; thus,

the case of a company whose registered office is at Swansea,
it should be described in the memorandum as situate in

England.
The registered office is the place at which documents must

be served on the company, and they may be so served either

by leaving them at, or sending them by post to, the registered

office (s. 116). The word ‘document' includes summons,
notice, order and other legal process (s. 285). A summons
in criminal proceedings, as well as writs in civil proceedings,
must be served at the registered office, as required by the
section, and not at a branch establishment [Pearks v,

Richardson {1902), i K.B. 91].

A verbal notice to the company, e.g, of the withdrawal of

an application for shares, is good [Wilson's case (1869),
20 L.T. 962]. In the absence of the secretary, such notice
may be given at the registered' office to a clerk in charge,
and is then a communication to the company [Truman's
case (1894), 3 Ch. 272].
As regards clause (iii), the objects clause, the objects of the Objects,

company must not include any that offend either against
particular statutes or against the general law, e.g. a company
cannot give itself power to purchase its own ^ares, for by
so doing it reduces its capital without leave of the Court
contrary to the provisions of the Act.

It is now the practice to state very fully and clearly the
objects of the company. It must be remembered that the
powers of a company to transact business are limited to the
objects and purposes specified in the memorandum. Every*
thing which is at variance with, or goes beyond the scope of.
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the memorandum, is ultra vires the company, and absolutely

void and incapable of ratification, although all the share-

holders may assent to it [Ashbury Railway Carriage Co. v.

Riche (1875), L.R. 7 H.L. 653].
It is better therefore to err on the side of saying too much

rather than too little. A company whose powers are too

limited will experience great inconvenience in extending
them by means of reconstruction, or by alteration of the

memorandum under s. 9.

General words in the memorandum are held to be auxiliary

only to the primary objects of the company. It must be
remembered that the Court will, in interpreting the memo-
randum, endeavour to find out what is the primary object of

the company, and will verify its conclusion by reference to the

prospectus [re German Date Coffee Co. (1882), 20 Ch. D. 169;
re Amalgamated Syndicate (1897), 2 Ch. 600].

A company may have several objects, but they must be
clearly defined, and not implied by stringing together a
series of vague powers. Notwithstanding a paragraph in

the objects clause to the effect that each paragraph is to be
in no way restricted by other paragraphs, yet, where the
main object is clearly set out in one paragraph, the others

must be taken to be ancillary, giving wide powers to carry

out that object, but not enabling the company to carry on
any kind of business it likes [Stephens v. Mysore Reefs (1902),
1 Ch. 745; see also Pedlar v. Road Block Gold Mines (1905),
2 Ch. 427, distinguishing the former case]. A paragraph,
to the effect that each of the detailed objects is to be deemed
an independent substantive object, must be given effect to;

but there is grave doubt whether a memorandum so drawn
is a compliance with the Act, and whether the Registrar
ought not to refuse to register it [CoUnan v. Brougham (1918),
A.C. 514].
The objects clause usually includes the following words:

‘To do all such other things as are incidental or conducive to
the attainment of the above objects, or any of them.' Such
words have been considered of importance [Simpson v. West-
minster Palace Hotel (i860), 8 H.L.C. 712; Johns v. Balfour
(1889), I Meg. 191]. But generally spealdng they are used
to exclude all doubt as to whether a company has power to
do such things, and are not * meant to authorise a company
to do any other things than those which have been previously
declared to be the “objects" for which the company is es-

tablished, but to prevent failure in accomplishing those
objects by reason of any merely verbal or accidental error or
uncertainty in the expresdons applicable to those objects*
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[per Bacon, V.C., London Financial Association v. Kelk

(1884), 26 Ch. D. 107, at p. 138]. In Evans v. Brunner,

Mona & Co. [(1921), i Ch. 359] these words were held][to

justify a grant out of the funds of a chemical manufacturing
company to universities and other scientific institutions,

for the furtherance of scientific education and research.

Although, as has been said above, it is wiser to state fully

the objects of the company, and to leave as little as possible

to implication, yet a company has undoubtedly an implied
power to do anything that may be reasonably necessary to

attain those objects. In other words, a commercial cor-

poration has such powers as are expressly or impliedly

warranted by its constitution [Kingsbury Collieries (1907),

2 Ch. 259]. What may be 'reasonably necessary' depends
on the particular objects of the company, e,g, the directors

of an ordinary trading company have an implied power to

borrow for the purposes of the business of the company
[General Auction Co. v. Smith (1891), 3 Ch. 432]. This
implied power is strengthened by the inclusion of general

words such as those quoted above, but any words which
attempt to give a company power to do anything ' that may
appear advantageous' are useless and misleading, and should
never be employed.
As regards the limitation of liability clause, s. 61 of the

Act provides that a company, if so authorised by its articles,

may by special resolution ^ter its memorandum so as to

render unUmited the liability of its directors, or managers,
or of any managing directors.

As regards the share capital, this is dealt with in Chapter V,
together with the various methods by which the capital

clause can be altered.

Although the memorandum of association is primd fade Alterations

unalterable, a considerable number of alterations are to Mtoorin*-

I)ermitted by the Act.

A company may change its name by passing a special

resolution, and obtaining the written approval of the Board
of Trade, whereupon the new name is substituted in the
register at Somerset House for the old name and an altered

certificate of incorporation issued (s. 8). This approval
will not usually be granted unless the new name affords

some indication of the business carried on* It is therefore
desirable to submit the proposed name to the Board of
Trade before passing the speaal resolution. The change of
name does not in any way affect any rights or obligations
of the company, or render defective any legal proceedings
by or against the company.
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A company may also in certain circumstances alter its

objects clause by passing a special resolution, and presenting

a petition to the Court for confirmation of the alteration,

when the Court may confirm the alteration, on such terms
and conditions as it thinks fit, after being satisfied that

sufficient notice has been given to debenture-holders and to

persons whose interests will, in the opinion of the Court,

be affected by the alteration, and that creditors entitled to

object have either consented, or been paid, or that their

debts have been secured. The matter is de^t with in s. 9
of the Act.
These alterations in the objects clause may only be made

so far as they are required to enable the company:

{a) to carry on its business more economically or more
efficiently; or

(6) to attain its main purpose by new or improved
means; or

(c) to enlarge or change the local area of its operations;

or

{d) to carry on some business which, under existing cir-

cumstances, may conveniently or advantageously
be combined with the business of the company; or

{e) to restrict or abandon any of the objects specified

in the memorandum.

The alteration contemplated by {a) is one which will leave

the business of the company substantially what it was before

[re Cyclists' Touring Club (1907), i Ch. 269].

As a condition of confirming alterations in the objects of

a company, the Court has, whilst sanctioning additional

objects, required the insertion of a clause to the effect that no
such additional objects shall be undertaken, except as a
subsidiary object, without the sanction of a special reso-

lution of the company [John Brown & Co. {1914), 84 L.J.
Ch. 245]

In the case of {d), the new business may be wholly different

from the existing business, provided it be not destructive of

or inconsistent with it; and the question whether the new
business can be conveniently and advantageously combined
with the existing business is for the company's shareholders
and manners [Parent Tyre Co, (1^23), 2 Ch. 222].

Assuming that the Court has jur^ction, all that it has to
decide is whether the alteration is fair and equitable as
between the members of the company; it is not concerned to
consider the wisdom or desirability of ^e proposed alteration

[Jewish Colonial Trust (1908), 2 Ch. 287].



CHAPTER IV

ARTICLES OF ASSOCIATION

With the memorandum, there may, in the case of a com-
pany limited by shares, and there must in the case of a
company limited by guarantee or unlimited, be registered

articles of association, signed by the subscribers and pre-

scribing regulations for the company (s. lo).

In the case of a company limited by shares, registered on Table A.

or after April i, 1909, if no articles are registered, the regu-

lations contained in Table A, in the first schedule to the

Companies (Consolidation) Act, 1908, are, so far as they are

applicable, the regulations of the company. Many existing

companies still have as articles some modified form of the
original Table A of 1862. Others, registered on or after

October i, 1906, but before April i, 1909, have some modified
form of the Revised Table A of 1906. This latter Table A
is for the most part the same as ue current Table A, con-
tained in the first schedule to the Consolidation Act.
Table A is a model set of articles, which can be adopted,

modified or rejected, as the company or its promoters may
please. It has been held that, the original Table A being

E
art of the Companies Act, 1862, placed there by the legis-

iture, no transaction which conforms to its provisions can be
uUra vires [see Lock v. Queensland Mortgage Co. (l8p6),

A.C. 461]. And the same principle must apply to the revi^d
Table A of 1906, and the present Table A. Tlie regulations
contained in Table A (as well as any other articles) can be
altered by a special resolution passed by the company
(s. 13 (i)). Table A may be altered by the Board of Trade
from time to time, but the last mentioned alterations ^all
not affect any company registered before the date of such
alteration (s. 118).

Table A, however, does not suit the requirements of all

companies. Large companies continue to have special
articles of their own, and exclude Table A entirely; small
companies may adopt Table A with or without modification;
but generally speaking it is more convenient for a company to

*7
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have articles of its own, and the additional expense is small.

The danger of hybrid articles, i,e» Table A with modifica-

tions, is well illustrated by the cases of Fisher v. Black &
White Publishing Company (1901, i Ch. 174), and R, Paterson

and Sons v. Paterson (1916, W.N. 352).
Contents of Articles of association contain for the most part the same
Articles. provisions, but it may be found useful to notice some of the

chief points which require special attention.

The articles should provide for the purchase by the

company of the business it is formed to acquire, whether by
entering into an agpreement already prepared but not exe-

cuted, or by adopting an agreement already made between
the vendors and certain persons as trustees for the proposed
company. If any of the vendors are also directors, they
should be protected.

Provision should be made for a minimum subscription and
for the payment of commissions for underwriting.

A limit should be placed on the borrowing powers of the
company, e,g. that the amount borrowed must not exceed
the amount of the nominal capital, except with the sanction

of a general meeting.
The length of notice required for a general meeting, the

quorum, and the conditions under which a poll may be
demanded, should be specified; and the voting powers of

members, whether on a sliding scale or otherwise, must be
carefully arranged, so as to prevent the control of the com-
pany falling into the wrong hands. Regulations as to proxy
voting should be made.

It is convenient to provide for class meetings of share-

holders, giving power for a special majority of a class to bind
the class, so that variations may, if necessary, be made in

the respective rights of the different classes.

Full provisions as to the number, appointment, qualifica-

tion, remuneration, disqualification, retirement, and re-

moval of directors should be made, and, if necessary, regu-

lations as to the appointment, &c., of one or more managing
directors. Where a director is to be appointed by a generm
meeting, it should be provided that due notice of intention

to propose any candidate other than one recommended by
the board must be given to the company. The powers of

the directors should be specified, and, in most cases, ample
powers of delegation given. Proceedings at board meetings
may be fully related.

It is usual to insert a provision empowering a director to
contract with the company, subject to the restrictions that he
must disclose his interest and may not vote in respect of such
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contract. A directors' indemnity clause a^nst liabilities

incurred in the conduct of the company's business, other than
liabilities due to the directors' wilful act or default, is often

useful (see hereon re City Equitable Fire Insurance Co. Ltd.

(1924), 40 T.L.R. 853).
Provisions as to accounts and audit are, in practice, usually

inserted as a reminder of the provisions of the statutory law
(ss. 112, 113). Express provision should be made for sending
a copy of the report and balance sheet to each shareholder.

It is desirable to give the board power to form a reserve

fund, subject to whatever special conditions may be ad-
visable in each case.

Amongst the regulations as to payment of dividends, it

should be provided that interim dividends may be paid, that
no larger dividend may be declared than is recommended
by the board, and that no dividend shall bear interest

against the company.
Articles of association commonly contain many clauses

which simply reproduce statute law. Such clauses are of

course surplusage, although, for the sake of completeness,
it is desirable to insert them.
For the Stock Exchange requirements as to articles of

association, see Appendix D.
It may be pointed out that the word ‘ regulations,' where it Nature of

occurs in the articles of a company, may or may not be Articloi.

equivalent to 'articles' [Quin & Axtens v. Salmon (1909),
A.C. 442]. In other words, a company may have 'regula-
tions' other than its articles; these may be constituted by
minutes of the board, or by resolutions carried in gener^
meeting. The articles form a code of regulations for the
internal management of the company, whilst the memoran-
dum is the charter of the company and defines its powers.
The respective functions of the two documents are clearly
described in the extract from the judgment of Lord Cairns, in
Ashbury Railway Carriage Company v. Riche (1875, L,R.
7 H.L. 653), cited on p. 10.
The provisions of the articles cannot, therefore, extend the

powers of the company. It is useless, for example, for an
article defining the powers of directors to clothe them with a
power wMch the company itself does not possess. Thus, to
take a simple instance, if a company, which, not being a
trading coinpany, has no implied power to borrow money,
has not in its memorandum taken a power to borrow, it is
clear that an a^cle giving the directors power to borrow
will be wholly inoperative. Again, if the memorandum of
a ccunpany defines the rights attadiung to different

c
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Legal Effect

of Articles,

Company
audits
Memben.

of shares, and itsdf contains no provisions for the alteration

of those rights, whether by reference to the articles of

association or otherwise, it is useless for the articles to

provide that those rights can be altered by special resolution,

or by any specified majority of the shareholders.

Neither can the articles deprive members of rights given
to them by statute, and therefore a provision in the articles

that, in case of a reconstruction, dissenting shareholders

shall not have the rights given them by s. 192 is invalid

[Payne v. Cork Co. {1900), i Ch. 308]. Similarly, share-

holders having in certain circumstances a statutory right

to present a winding-up petition, an article purporting to

deprive them of that right is invalid [Peveril Gold Mines
(1898), I Ch. 122], In the same way an article seeking to

take away the right of shareholders to requisition a meeting,

or to inspect the company's books, would be wholly in-

operative.

The legal effect of articles of association, as a whole,
requires to be clearly understood. S. 14 (i) of the Act
provides that ‘the memorandum and articles shall, when
registered, bind the company and the members thereof to

the same extent as if they respectively had been signed and
sealed by each member and contaiiled covenants on the

part of each member, his heirs, executors, and adminis-
trators, to observe all the provisions of the memorandum
and of the articles, subject to the provisions of this Act,'

and this section as judicially interpreted is the chief source

of information on the point. The questions which require

to be considered may be stated as follows: (i) What
is the effect as between the company and the members?
(2) What is the effect as between the members them-
selves? (3) What is the effect as between the company and
outsiders?

(i) As between the company and its members, it is dear
that the members are bound to the company, and a series of

decisions has firmly established the proposition that the
company is similarly bound to the members. It is to be
observed that the relationship of the member to the company
is more than a simple contractual relation. He is bound as

though he had covenanted with the company under seal.

The practical result is that the company can sue a member to

enforce the obligations of the member to the company under
the artides. Thus the company can sue a member for calls,

or to enforce a lien, or for many other pturposes. Similarly,

a member can sue the company if the company acts in con-
travention of the artid^, e.g. in forfeltmg s&tres without
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complying strictly with the relevant terms of the articles.

The rights, however, in respect of which a member can sue
the company are the rights merely with which he is endowed
as a member of the company. When, although a member,
he acquires rights in another capacity, even as a director,
other principles apply (see 3, below).

(2) As between the members themselves the position Members and
appears to be different. It is true that in Wooi v. Odessa Members.

Waterworks Company (1888, 42 Ch. D. 636), Stirling, J.,
said that the articles of association of a company constitute
a contract not merely between the shareholders and the
company, but between each individual shareholder and
every other. But the words of the section hardly bear the
construction that each shareholder has contracted with every
other shareholder, and Lord Herschell, in Welton v. Saffery
(1897, A.C. at p- 315), after stating the words of the section,
went on to say :

* The articles thus become in effect a contract
under seal by each member of the company and regulate
his rights. They cannot, of course, diminish or affect any
liability created by the express terms of the statute; but,
as I have said, the statute does not purport to settle the
rights of the members inter se\ it leaves these to be deter-
mined by the articles (or the articles and memorandum
together), which are the social contract regulating those
rights. I think it was intended to permit perfect freedom
in this respect. It is quite true that the articles constitute a
contract between each member and the company, and that
there is no contract in terms between the individual members
of the company; but the articles do not any the less, in my
opinion, regulate their rights inter se. Such rights can only
be enforced by or against a member through the company,
or through the liquidator representing the company; but I
think that no member has, as between himself and another
member, any right beyond that which the contract with the
company gives.’ The point, then, is that, there being no
contract constituted by the articles between one member
and another, although their mutual rights are regulated by
the articles, one member cannot in general sue another in
respect of a violation of those rights, but the company must
do it for him.

(3) As between the company and outsiders the articles do Cknnpaiiy
not constitute any contract whatever. And this seems to be and
true, even in the case of a member in relationships with the
company arising otherwise than purely through membership.
It w^ long ago held that where the articles of a company
provided that the preliminary expenses should be paid by
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the company, this gave the promoter no right whatever to

recover them from the company [Mdhado v. Porto Alegre
Railway Company (1874), L.R. 9 C.P. 503]. The effect of

the article was merely an agreement by the company with
each individud shareholder, that the company would pay
the preliminary expenses; and if the company failed to do
so there was no breach of contract with the promoter, but
only with the shareholders, who were not damnified.

Similarly, in Eley v. Positive Life Assurance Company
(1876, I Ex. D. 88), there was an article providing that the
plaintiff should be employed for life as solicitor to the com-
pany and should only be removable for misconduct. He
acted for some time, and then the company discontinued
the emplo}nnent. It was held that he could not sue the
company. Lord Cairns, in the Court of Appeal, stated the
effect of the article as being that, the articles being an
agreement inter socios, it amounted to an agreement between
the parties to it to employ the plaintiff. This being an
agreement to which the plaintiff was in no way a party, he
had no right of action upon it. 'This article,’ he says, 'is

either a stipulation which is binding on the members or else a
mandate to the directors.; in either case it is a matter between
the directors and shareholders and not them and the plaintiff.’

Lord Cairns meant, apparently, that the contract was
between the company and each individual member, and also

between each individual member and each of Us fellow

members; but, in view of Lord Herschell’s words in Weiton v.

Saffrey (quoted above), it appears that the latter of these

two dements must strictly be excluded. The principle

of the decision is not, however, affected by the ex-

cludon.
Appointment The harddiip of this decision is more apparent than real.

note the If a man is appointed by the articles secretary or solicitor of a
company, there is, it is true, no binding contract by the com*
pany or the members to employ him as such. The prudent
and the usual course is for a contract to be entered into

between the company and the individual it is desired to

mploy, wholly apart from the articles, and then his positi(Hi

is dear. Even if no contract has in fact been entered into,

and a person appointed by the artides has in fact been
employed as, say, secret^, the view taken by the Cmirts
is uat, although the artidtes do not constitute a contract,

it can be ascertained from them upon what terms he is

serving. Or, to put the matter in another wav, if the
company and the secretary act as contemplated by the
danse, the Courts will treat than as ^ugfa th^ had
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entered into a contract in terms of the clause. There have
been many cases in which this principle has been acted on,

and in some of them the individual was a director.

Articles of association are public documents, and a person
dealing with a company will be deemed to know and under-
stand the contents of the articles [Griffith v. Pag^ {1877).
6 Ch. D. 511] ; but he is not bound to do more than make
sure that the proposed dealing is not inconsistent with the
company’s regulations. ‘If the directors have power and
authority to bind the company but certain preliminaries are

required to be gone through on the part of the company
before that power can be duly exercised, then the person
contracting with the directors is not bound to see that all

these preliminaries have been observed. He is entitled to

presume that the directors are acting lawfully in what
they do’ [per Selwyn, L.J. Land Credit Co. of Ireland (1869),

4 Ch. App. at p. 469].
The interpretation of articles is a matter which involves Interpreta-

the most careful attention. To discover the true meaning hon.

of an article, it is frequently necessary to look, not only at

the other articles of the same group, but also at the whole
set. A striking instance of this is to be found in the case of

Moseley v. Koffyfontein Mines (1910, 2 Ch. 382, and, on
appeal, 1911, i Ch. 73), where the decision of the Court of

first instance as to the construction of an article, was re-

versed by the Coiirt of Appeal, on consideration in connection
with the article in question of another article which does not
appear to have been brought to the notice of the Court
buow. See also Adair v. Old Bushmills DisiiUery Co.

(1908, W.N. 24).

in respect of matters which the Act requires to be stated in
the memorandtim, when there is an inconsistency between the
memorandum and the articles, the memorandtim must
prevail [Wedgjvood Coal and Iron Co., Anderson’s Case
{1878), 7 Ch. D. 75]. In respMt of matters which the Act
does not r^uire to be stated in the memorandum, if there
is an ambiguity, the articles may be permitted to explain
the memorandum [Capital Fire Insurance Association (1882},
2X Ch. D. 209].

Reference nas been made above to the power of alteration
b;^ a company of its articles. This power, which is of the
widest description, is conferred by s. 13 (1) of the Act, vduch
provides that: ‘Subject to the provisions of t^ Act and to
the conditions contained in its memorandum, a company
may by special resolution alter or add to its articles; and
any altoatiott or addition so made ^all be as valid as H
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originally contained in the articles, and be subject in like

manner to alteration by special resolution.'

The liability to alteration is a statutory incident annexed
to the articles of a company, and a person who becomes a
member of a company must be taken to know that the con-
tinued existence of any articles upon which he relies upon
taking up membership is dependent upon the will of the
statutory majority required to effect an alteration. Ac-
cordingly no shareholder can be absolutely safe unless by
some means or other he has secured the control of three-

fourths of the voting power. Hence the provisions as to

voting powers, which sometimes find their way into the
articles of companies, e,g, that the holders of certain shares
shall have four votes for each share held by them, and the
holders of the remaining shares one vote for each share.

It was held as long ago as 1879 that a company cannot
contract itself out of this power. In Walker v. London
Tramways Company {12 Ch. D. 705), a particular article

dealing with the reserve fund was, by its own provisions,

declared to be unalterable, but the Court held that the

article was to that extent invalid.

As illustrating the extent of the power of alteration,

reference may be made to Andrews v. Gas Meier Company
(1897, I Ch. 361), where it was held that a company, having
no authority under its memorandum or articles to create
any preference between different classes of shares, may alter

its articles so as to authorise the issue of preference shares
by way of increase of capital; to James Colmer (1897, i Ch.

524), which shows that voting rights conferred by the articles

can be altered without restriction; to Allen v. Gold Reefs

{1900, I Ch. 656), where it was held that an alteration made
bondfide in the interests of the company as a whole was valid,

even though it retrospectively affected existing rights;

.and to British Equitable Assurance Company v. Baily (1906,
A.C. 35), where a policyholder in the participating branch
of an assurance company having power to alter its by-laws,
who had taken his policy on the faith of a prospectus which
stated the practice of the company as to the distribution of

profits, was held to be validly compelled, by an alteration in

the by-laws, to submit to a distribution of profits on a
reduced basis. None the less, a company cannot by altering

its articles justify a breach of contract [same case; British

Murac Syndicate v. Alperton Rubber Co. (1915), 2 Ch. 186].

It has been pointed out above that alterations of the
artidles purporting to enlarge the powers of a company, or to
deprive the members of a statutory right, are invaud. There
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is another limitation on the power of alteration of articles.

Bearing in mind that any alteration of articles involves the
binding of a minority by a majority, it must not be forgotten
that the power must be exercised bond fide for the benefit of

the company as a whole, and no fraud on, or oppression of,

the minority. Or want of good faith on the part of the
majority, wUl be permitted. A fictitious case, put by Lord
Wrenbury, in his well-known book, well illustrates this.

‘Say,’ he says, ‘that there are one thousand shares of £10
each ranking equally for dividend, a special resolution

that shares 1 to 900 shall for the future have twice as much
dividend as shares 901 to 1000 must be impossible as against

shares 901 to 1000.’ It is obvious that it is theoretically

possible for the statutory majority of shareholders to pass
such a resolution, but it is equally clear that any Court
would restrain the company from acting upon the resolution,

inasmuch as it would result in grossly unfair and oppressive

treatment of a helpless minority. Such a resolution would
not be passed bond fide for the benefit of the company as a

whole. In Brown v. British Abrasive Wheel Co. (1919,
I Ch. 290) a proposed alteration was restrained by the Court
as oppressive to the minority; in Sidebottom v. Kershaw
Leese & Co. (1920, 1 Ch. 254) an alteration introducing the
principle of compulsory transfer, in the case of a shareholder
competing with the company, was held to be made bond

fide and was permitted. In Dafen Tinplate Co. v. Llanelly

Steel Co. (1920, 2 Ch. 124) an alteration introducing a gener^
power to buy out any member, with one specified exception,
at pleasure, was held invalid, as not being genuinely for the
benefit of the company as a whole.
A statute^ restriction on the power of a company to

alter its articles was imposed by the Companies (Foreign
Interests) Act, 1917, s. i of which in effect prohibits the
alteration of any article, or regulation, designed to limit

the interest of, or power of control by, aliens, without the
written consent of the Board of Trade.
A secretary should always make careful note of matters in

which the articles of his company appear to be defective; and
the opportunity should be taken, when meetings of the
company are required for other purposes, to improve the
artides and bring them up-to-date.
A company is bound, under penalty, to send to any

member, on 1^ request and on pa3nnent by him of a sum not
exceeding one shilling, a copy of the memorandum and of
tile artides, if any (s. 18).



CHAPTER V

CAPITAL AND SHARES

As has been seen in Chapter III, a clause (commonly the
fifth) in the memorandum of association of a company
limited by shares, must state ‘ the amount of share capitd
with which the company proposes to be registered, and the
division thereof into shares of a fixed amount' (s. 3).

The amount of capital with which a company is registered,

or to which that amoimt is subsequently increased, is generally

called the nominal capital, or the authorised capit^ of the
company. The phrases ' issued capital ' and ‘ paid up capital

*

must be distinguished, since neither of these is necessarily

identical in amount with the nominal capital, or with the
other. Thus a company may have a nominal capital of

£100,000, divided into 100,000 shares of £i each. If 60,000
shares have been issued and 15s. per share has been paid on
them, the issued capital is £60,000 and the capital paid up
£45,000.
The capital clause, being one of the conditions of the

memorandum, can only be alt^ed in the mode and to the

extent for which express provision is made in the Act (s. 7).

The alterations so provided for are increase of capital,

consolidation of shares, conversion into stock and re-

conversion into shares, subdivision of shares, cancellation of

shares (s. 41), reorganisaticm of capital (s. 45), and reduction

of csq>ital (s. 46).

of
‘ As regard increase of capital, a company may, if authorised

OapttsL by its articles, increase its capital by the issue of new shares

of such amount as it thinks expedient. Such increase need
not be authorised by the memorandum, nor is a power
therein effective [re Dexine Co. (1903), W.N. 82], but it must
be authorised by the articles, and if the articles as originally

framed do not sanction such increase they must be altered

by special resolution before it can be effected. 'The statute

does not prescribe any particular form in which this' {i.e.

the increase of capital! ^is to be done' [per Lord S^bmcne,
L.C., CampbdPs Case (1873), 9 Ch. App. t. at p. set}. The
artides may require a spedal or extraordiaary resolution,

36
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or may give the directors the power of increasing the capital

[seefMosefy v. KoffyfotUein Mines (i9ir)> x Ch. 73; 1911
A.C. 409] with or without the sanction of a general meeting.
If the articles do not require a special or extraordinary
resolution, an ordinary resolution is all that is necessary.
The Stock Exchange require the power to be vested in the
company in general meeting. Where a resolution was passed
giving the directors power to increase the capital by
£5,000,000, and they resolved to exercise the power to the
extent of £2,800,000, it was held that duty was payable on
the whole £5,000,000 [Attorney-General v. Anglo-Argentine
Tramways (1909), i K.B. 677].
A form of resolution will be foimd in Chapter XIII.
Every copy of the memorandum of association issued

after the date of the alteration must be altered accord-
ingly.

Notice of any increase in the capital beyond the registered

capital must be given to the Registrar within fifteen days
from the date of the passing of the resolution by which such
increase has been authorised. Duty must be paid on the
additional capital (Sched. I, Table B). See Appendix A.

Preference shares may issued by way of increase of

capital unless forbidden by the memorandum [Andrews v.

Gas Meter Co. (1897), i Ch. 361].
The shares in the increased capital must not be created

to prejudice the rights fixed by the memorandum attaching
to the different classes of shares into which the origin^
capital of the company is divided [Ashbury v. Watson {1885),

30 Ch. D. 376]. The memoranda, however, of most modem
conq>anies give powers which permit of this being done.
As to consolidation, a company may, if authorised by its ConndUa-

articles, consolidate and divide aU or any of its share capital ffon.

into sh^s of larger amount than its existing shares. If the
regulations of the company do not authorise consolidation,

a special resolution is necessary, but two special resolutions,

one to alter the articles and the other to authorise the con-
solidation, need not be passed; one will suffice [Campbell’s

Case (1873), 9 Ch. App. xj. Notice of the consolidation must
be given to the Registrar (s. 42). Consolidation of shares,

followed by subdivision of ffie same shares, may be effected

by one and the same resolution [North Cheshire Brewery Co.

(X930). W.N. 149].
A company can only convo^ all or any of its paid-up doavaisiaB

duues into stock, and reconvot tbat stock into shares oi any md re-eon"

daaonunation, il U is authorised bp its artides to do so.
’'•*"**•

Where ffie power is not so given, it u not necessary to have
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Stocdr.

Snbdi^on.

the articles varied at two meetings, and the conversion

authorised by two other meetings. A special resolution

passed and confirmed in the usual way will suflEice [CamphelVs
Case (1873), 9 Ch. App. i]. Notice of the conversion of shares

into stock must be given to the Registrar, as must also notice

of reconversions (s. 42). After conversion and notice to the

Registrar, all the provisions of the Act which are applicable

to shares only shs^ cease as to so much of the capital as is

converted into stock ; and the register, and the list of members
to be forwarded to the Registrar, shall show the amount of

stock held by each member instead of the number of shares

(s. 43).

Stock differs from shares in this respect, ' that shares are

not necessarily paid up.’ ‘Shares are not necessarily con-

verted into stock as soon as they are paid up; they may
exist either as paid up, or as not paid up shares. But as

regards stock, that can only exist in the paid up state.’
* Shares in a company, as shares, cannot be bought in small

fractions of any amount, fractions of less than a pound,
but the consolidated stock of a company can be bought
just in the same way as the stock of the public debt can be
bought, split up into as many portions as you like, and sub-

divided into as small fractions as you please. . . . Inde-

pendently of that, however, it possesses all the qualities of

shares. It is, in fact, simply a set of shares put together in

a bundle' [per Lord Hatherley, in Mortice v. Aylmer (1875),
L.R. 7 H.L. 717, at pp. 724, 725].

Stock is ordinarily transferable in the same manner, as

shares, but sometimes a minimum amount of stock is fixed,

and fractions of are not generally allowed to be dealt with.

Stockholders have the same rights as regards dividends
and voting as shareholders. Preference and other rights

In respect of shares are not affected by their conversion
into stock. Warrants to bearer may be issued in respect

of stock (see Chapter IX).

Stock cannot be issued direct; shares must fiust be issued
and then, when fully paid, may be converted into stock.

But the irect issue of stock is an irregularity which after

the lapse of a long time may be waived [Home and Foreign
Investment Corporation (1902), i Ch. 72].

As regards subdivision, this power can only be exercised
if the company is so authorised by its articles. The power
must be exercised by special resolution [s. 41 (2)]. The
shares of the company, or any of them, may be submvided
into shares of smaller amount, but the proportion between
the amount paid and the amount, if any, unpaid on each
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reduced share must be the same as in the case of the original

share.

But the necessity of preserving, in the undivided shares,

the due proportion of unpaid liability existing in the original

shares may be avoided on a reorganisation of capital under
s. 45 (see below) involving subdivision \yine & General

Rubber Trust (1913), 108 L.T. 709], or on a scheme of ar-

rangement under s. 120 (see Chapter XVIII) involving
subdivision [Guardian Assurance Co. (1917), i Ch. 431], or on
a reduction of capital involving subdivision [Doloswella

Rubber Estates (1917), i Ch. 213], in all which cases some of

the subdivided shares became fully paid, the whole of the
previously existing unpaid liability f^ing on the remaining
subdivided shares.

The power of cancellation of shares, which can only be Cancellation.|

exercised if the company is so authorised by its articles,

applies only to shares which have not been taken or agreed
to be taken. It is really a method of reducing the nominal
capital without the sanction of the Court; but only unissued

shares can be cancelled.

In the case of any of the alterations in the memoramdum
dealt with above, copies of the memorandum issued after-

wards must contain the alteration [s. 41 (3)].

The power of a company to reorganise its capital under Eecrganiga-

s. 45 of the Act is limited to two methods of reorganisation,

namely {a) the consolidation into one class of shares of

different classes; and (6) the division of shares of one class

into shares of different classes [Palace Hotel (1912), 2 Ch. 438;
Schweppes (1914), i Ch. 322; /. A. Nordberg (1915), 2 Ch.

439]. No provision in the articles authorising reorganisation

is necessary, but it is effected by the company passing a
special resolution which is followed by a petition to the
Court for confirmation.

Where, however, any preference or special privilege

attached to any class of shares is to be interfered with, e.g.

if preference and ordinary shares are to be consolidated into

one class, there must, in order to bind the class, be a resolution

'passed by a majority in number of shareholders of that
class holding three-fourths of the share capital of that class

and confirmed at a meeting of shareholders of that class in

the same manner as a special resolution of the company is

required to be confirmed.* These words have been held to

mean that a majority in number of the holders of the class,

holding three-fourths in value of the class, must be present
or r^resented at the meeting and approve the resolution

[Foucar & Co. (1913), 29 TX.R* 350]. A meeting must be
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held to pass the resolution, as well as a meeting to confirm
it; and proxies are permissible, where allowed by the articles

at a general meeting (same case). It has also been held that
this procedure is only applicable where preferential rights are

determined by the memorandum, and not where they are

determined by the articles [Australian Estates (1910),
I Ch. 414].

Reorganisation under s. 45 is commonly resorted to in

connection with reconstructions and schemes of arrangement
(see Chapter XVIII).

Reduction. Reduction of capital is effected by the company, provided
it is so authorised by its articles, passing a special resolution

for the reduction, and then applying to the Court by petition

for an order confirming the reduction (ss. 46, 47). The
power to reduce may be exercised in any way whatever,
although the Act particularises three ways, namely (a) by
extinguishing or reducing the liability on any of its shares

in respect of share capital not paid up; (6) either with or

without extinguishing or reducing liability on any of its

shares by cancelling paid-up capital which has been lost or

is imrepresented by available assets; and (c) either with or

without extinguishing or reducing liability on any of its

shares, by paying off any paid-up share capital which is in

excess of the wants of the company (s. 46).

In certain instances there is a practical reduction which can
be effected without the sanction of the Court, e,g. by for-

feiture of shares or by surrender (see Chapter VIII). Further,
s. 40 provides for pa}dng off paid-up capital out of accumulated
profits, the paid-up capital being thereby decreased and the
unpaid capital increased; such capital is, however, liable

to be called up again. And where the articles of a company,
as originally framed, or as altered by special resolution,

authorise it, shares not taken or agreed to be taken may be
cancelled, and the nominal capital thus reduced without
application to the Court (s. 41).

If the ori^al articles do not give the power they must first

be altered in the usual way by special resolution, and the
^dal resolution for reduction subsequently passed [Patent
Invert Sugar Co. (1886), 31 Ch. D. 166], A power to reduce
contained only in the memorandum is ineffective (re Dexine
Co. {1903), W.N. 82]. The precise procedure to be adopted
to effect a reduction depends upon whether or not the
reduction involves either the duninution of liability in
respect of unpaid capital, or the return to shareholders of
paid-up capitaL If either of these is involved^ creditors

are clearly affected and may object. But in the more
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common case where paid-up capital has been lost, or is un-
represented by available assets, creditors are not prejudiced,
and can only object if the Court so directs.

The petition is supported by affidavit evidence. An
affidavit by the chairman of directors commonly sets out
the history of the company, and the circumstances leading
to the present position

; whilst the secretary should depose
to the due calling of the meetings of the company. In
the case of capital lost or unrepresented by available

assets, evidence of the loss should always be adduced
[Caldwell v. Caldwell (1916), W.N. 70].
On confirmation by the Court of the reduction, a copy of

the order of the Court, and an approved minute showing
the amount of the reduced capital with its division into

shares, must be produced to the Registrar for registration

and the reduction only takes effect from registration (s. 51).

Copies of the memorandum issued after the registration

must embody the minute (s. 52).

In practice the company must, from the date of the
presentation of the petition, or, in the cases where, as shown
above, creditors are entitled to object, from the date of the
confirmation of the special resolution, add to its name the
words 'and reduced," and use those words as part of its

name until such date as the Court may fix (s. 48). One
month from the date of the order confirming the reduction
is the date commonly fixed.

We have seen that the memorandum must state the amount Sharai.

of share capital and the division thereof into shares of a fixed

amount. S. 22 of the Act provides that ‘ the shares or other
interest of any member in a company shall be personal estate,

transferable in manner provided by the articles of the com-
pany, and shall not be of the nature of real estate," and also

that 'each share in a company having a share capital shall

be distinguished by its appropriate number."
Shares, being personal property, pass on death to the

executor or administrator of the deceased in trust for the
legatees or next of kin.

They are choses in action, and are therefore not within
the order or di^osition clause of Bankruptcy Act, 1883,
s. 44 (now s. 38 of the Act of 1914) [Colonial Bank v.

Whinney (1886), ii A.C. 462]. For a discussion as to the
precise nature of a share, and the interest which its posses-

sion gives to the shareholder in a* company, see Borland

s

Trusiee v. Steel Brothers (1901, i Ch. 279).

Shares may be divided into different classes, and the rights tSmm of
of eadi dasi may be defined by the memorandum or artides. Bhana
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If defined by the memorandum, the rights conferred are

unalterable [Ashbury v. Watson (1885), 30 Ch. D. 376] ; except
in the case of a scheme of arrangement under s. 120 [Schweppes

(1914), I Ch. 322; 7. A. Nordberg (1915), 2 Ch. 439], or

reorganisation of capital under s. 45, orwhere thememorandum
itself also authorises alterations [re Welsbach Incandescent

Co. (1904), I Ch. 87].

If defined by the articles, or if the memorandum and
articles are both silent on the subject, the rights are subject

to alteration, effected in accordance with the articles, or by
special resolution [Andrews v. Gas Meter Co. (1897), i Ch.

361.] And where the articles provide that the rights of a

class of shareholders may be modified with the sanction of an
extraordinary resolution passed at a meeting of the class,

the Court will not interfere at the instance of a dissatisfied

minority to prevent a proposed alteration of their rights,

on the ground of oppression [Last v. Buller & Co. (1919),

36 T.L.R. 35].

Shares may be divided into any number of classes, e.g.

Preferred, Ordinary, * A* Preference, 'B' Preference, and
so forth.

The preferential right is generally in respect of capital and
of dividend, but the right may be of any kind, e.g. in respect

of voting power. These rights are entirely separate, and the

possession, e.g. of preferential rights as to dividend, gives no
similar right in the distribution of capital [Simpson v. Palace
Theatre (1893), 69 L.T. 70].

Primd facie where a preferential dividend is provided for

it is cumulative [Webb v. Earle (1875), 20 Eq. 556]; i.e. a
deficiency in one year can be paid out of the profits of a
subsequent year before the ordinary shareholders receive

anything; but if it is provided by the memorapdum that the

holders of preference shares shall be entitled out of the net

profits of each year to a preferential dividend at a certain rate,

then such dividend is not cumulative [Staples v. Eastman
Photographic Materials Co. (1896), 2 Ch. 303; see also Adair
V. Old Bushmills (1908), W.N. 24].

Where capital is reduced, the presumption is that the loss

is to be borne as between classes of shareholders in the same
way as loss of capital, but the Court can sanction any re-

duction it thinks fair.

Special voting rights can be attached to different classes

of shares, and it has been held that these are alterable, when
given by the articles [re James Colmer (1897), i Ch. 524].

Restrlotioiis Shares must not be issued at a discount [Ooregum Gold Co.u to Umm. V. Roper (1892), A.C* 125]; but whether shsies are, or are not.
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offered for public subscription, a commission, may be paid
subject to the conditions mentioned in s. 89 of the Act
(seep 79).

If shares are issued at a discount, the allottee cannot get

rescission when once his name has been registered; he has
become a member of the company, and remains so with a
liability to pay the amount unpaid on his shares [Railway
Time-Table Publishing Co., ex parte Sandys (1889), 42 Ch.
D. 98].

Shares may be issued at a premium without any special

authority, and there is nothing to prevent the premium
being treated as profits; usually, however, it is employed as

capital, or used to create a reser\’'e fund.
A company may not purchase its own shares [Trevor v.

Whitworth (1887), 12 A.C. 409]. A power in that behalf
reserved by the articles would be void, and so, it would
appear, would such a power in the memorandum (same case).

If a company purchases its own shares, it reduces its capit^
in a manner not authorised by the Act.

The general nature of shares and some of their charac- Membership,

teristics having thus been briefly noticed, it becomes material

to consider how membership of a company is constituted and
who may be a member. S. 24 of the Act defines a member
thus: ‘ (i) The subscribers of the memorandum of a company
shall be deemed to have agreed to become members of the
company, and on its registration shall be entered as members
in its register of members; (2) Every other person who agrees

to become a member of a company, and whose name is

entered in its register of members, shall be a member of the
company.*
As to subscribers, see Chapter 11 . No one can become a

member until his name is entered on the register. The
register, however, may be rectified, if names are on it which
ought not to be on it, or if names are not on it which ought
to be on it (see s. 32).

The agreement to take shares is therefore the true test

whether a person is a member of the company, with the
consequent liabilities of membership. He may apply for

shares either personally, or by agent; either in writing, or

by word of mouth; he may contract to take shares, e,g. as a
vendor or an underwriter; he may be estopped from denying
the agreement, either by taking no steps to have his name
removed from the register, or by his conduct in attending
meetings and so forth, although he may have originally made
no agreement to take shares; and he may become a ^are-
hold^ by transfer.
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A shareholder ceases to be a member (i) on death or

bankruptcy, although his estate still remains liable; (2) on
transferring his shares to another person, though in this

case he retains for one year a contingent liability in respect

of diares not fully paid; {3) by a surrender or forfeiture of

his shares.

Who may Subject to the regulations of the company, anybody may
hdd Sham, hold shares. Some companies, however, provide that only

persons of a certain profession shall be eligible as share-

holders, and such a provision is valid. A corporation may
hold shares if authorised to do so by its own memorandum
and articles, and sometimes even if not so authorised, e,g.

where shares are taken in payment of a debt [Lands Allotment

Co, (1894), I Ch. 616]. As to infants see p. 83. A company is

not bound to accept a partnership as the holder of shares in

the firm’s name, and the transfer of shares in a firm’s name is

not accepted by the Stock Exchange as good delivery. But
shares may be allotted to, and registered in the names of, two
or more persons jointly, and the articles usually provide that

the certificate shall be delivered to the person first named in

the register.

Under the Bodies Corporate (Joint Tenancy) Act, 1899, s. i,

a body corporate is placed in the same position as an in-

dividual as regards joint tenancy. Dividends are usually

paid to the person first named in the register, and under most
articles any one of joint holders may give effectual receipts

for such dividends. Upon the death of a joint holder his

interest passes to the survivors. Under Table A, cl. 112,

and most articles, notices directed to be given to the members
are given to the person named first in the register. That
person also usually has the right of voting given to him by
the articles (see Table A, cl. 61). One joint holder cannot
transfer shares registered in the names of all the joint holders

[Barton v. North Staffordshire Railway (1888), 38 Ch. D. 458].
It is sometimes provided that the joint holders of a share
shall be severally as well as jointly liable for the payment
of all instalments and calls due in respect of such share;

otherwise the liability is joint only.

Share Section 23 of the Act provides that " a certificate under the
Cetttfloatei. common se^ of the company specif3dng any shares or stock

held by any member shall liefnmdfade evidence of the title

of the member to the shares or stock.’

It estops the company from denying that the person to

whom a certificate is gnmted is the reristered shareholder
entitled to the specific Glares included in the certificate

* [re Bahia Railway (1868), 3 Q.B. 3^4: BaUUe Company v«
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Tomkinson (1893), A.C. 396]. It is not a negotiable instru-

ment, nor a warranty of title on the part of the company
issuing it [Longman v. Bath Electric Tramways (1905),
I Ch. 646].

If the certificate describes the shares as fully paid, the

company cannot, as against a bondfide holder without notice,

deny that the shares are so paid up [Burkinshaw v. Nichols

{1878), 3 A.C. 1004; and see Bloomenthal v. Ford (1897),
A.C. 156; Coasters (1911), i Ch. 86].

To raise a case of estoppel against the company, the holder

of the shares must show that he acted on the certificate

[Dixon V. Kennaway (1900), i Ch. 833]. If the company
refuse to do something which, assuming the certificate to be
correct, it ought to have done, it can be sued and the measure
of damages will be the value of the shares at the date of the

breach of duty [Ottos Kopje Mines (1893), i Ch. 618].

The rule does not of course give the holder of a certificate

who has got it from a bare legal owner any right against those
equitably entitled [Shropshire Union Railways v. The Queen
(1876), L.R. 7 H.L. 496].

In Appendix F will te found forms of Share Certificate

(Forms i and 2), and a form of Fractional Certificate (Form 5).

No charge is usually made for the original share certificate

issued to a shareholder, and the Stock Exchange forbid any
charge, but if worn out or lost it is usually renewed on
payment of a shilling (see Table A, cl. 7). Before the issue

of a new certificate to replace one lost, an adequate indemnity
should be obtained. In general a statutory declaration
verifying the loss, and a guarantee by a person of standing
should be insisted upon; but, if the account is a small one,
a letter of indemnity should be sufficient. A suitable form
of Declaration and Indemnity is given in Appendix F (Form 6).

The certificate should be marked ‘ Duplicate * on its face.

By section 59 of the Act a limited company may, by Reserve
special resolution, determine that any portion of its share LieMlity.

capital which has not been already called up shall not be
capable of being called up except in the event and for the
purposes of the company being wound up. The effect of this
is that the capital referred to is only available in winding up,
and cannot be mortgaged or charged in any way.
The important subject of the transfer and transmission of

shares is dealt with in Chapter VII. Other incidents
connected with shares are treated in Chapter VIII, and
the capitalisation of profits in Chapter XVI.

p



CHAPTER VI

PROSPECTUS AND ALLOTMENT

Before a newly incorporated company (other than a private
company, as to which see Chapter XXI) can commence
business or exercise its borrowing powers, certain formalities

must be complied with. For this purpose, companies may be
divided into two classes : companies which issue a prospectus
on or with reference to their formation, and companies
which do not.

Commenoe- A company which issues a prospectus on or with reference

to its formation, or, in other words, a company of which the

where Public active step is to make a public issue of shares, must
Ibiue. comply with the relevant requirements of ss. 8o, 8i, 85, and

87 of the Act before commencing business. These require-

ments are as follows:
Pwepectu*. I. A prospectus must be prepared, containing the par-

ticulars required by law. A prospectus is defined by s. 285
as ' any prospectus, notice, circular, advertisement, or other
invitation, offering to the public for subscription or purchase
any shares or debentures of a company.* The word is

accordingly not limited to the formal document known as a
prospectus, but includes any document, however informal,

which offers to the public shares or debentures of the com-
pany. Whether or not a particular document amounts to

an invitation to the public to subscribe is often a difficult

question of fact. S. 81 (7), however, provides that a circular

or notice to existing members or debenture holders, inviting

them to subscribe, is not an offer to the public, even though
the members or debenture holders may have the right to
renounce in favour of other persons.

The prospectus, if issued ‘ by or on behalf of a company, or
by or on behalf of any person who is or has been engaged or
interested in the formation of the company, must state

the particulars set out in s. 81 (i) of the Act.

2. The prospectus must be dated, the date being primd
facie the date of publication, and a copy of it, signed by
every director or proposed director named therein, or by his

agent authorised in writing, must be filed for registration

with the Registrar* It may then be issued. It must state

on the face of it that a copy has been filed for registration

with the Registrar (s. 80).

36
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3. Before any allotment is made of any share capital (not Minimwii
debentures) offered to the public for subscription, it must be Subscripttoii.

ascertained that the * minimum subscription ' has been sub-
scribed and the sum payable on application therefor has been
paid to and received by the company. The minimum sub-
scription is either {a) the amount fixed by the memorandum
or articles and named in the prospectus as the minimum
subscription on which the directors may proceed to allot-

ment; or {h) if no amount is so fixed and named, the whole
amount offered for subscription. It must not include any
amount payable otherwise than in cash. The application
money per share must not be less than 5 per cent, of the
nominal amount of the share; but where it is greater, then
the amount, whatever it is, must have been ‘paid to and
received by‘ the company [s. 85 (i) (2) (3)]. It is now well
established that allotment must not be made until the
cheques for the application money have been cleared [see

Meats V. Western of Canada Pulp Company (1905), 2 Ch. 353;
National Motor Mail Coach Company (1908), 2 Ch. 228;
Burton v. Bevan (1908), 2 Ch. 240]. When it has been as-
certained that the minimum subscription has been sub-
scribed and the cheques have been cleared, the allotment
may be made.

4. The allotment having been made, every director must,
unless he has already done so, pay to the company on each
of the shares taken or contracted to be taken by him, and for
which he is liable to pay in cash, an amount equal to the
amount per share payable by the public on application and
allotment (s. 87 (i)].

5. A statutory declaration by the secretary or one of the
directors in the prescribed form must be filed with the
Registrar [s. 87 (i)]. This declaration vouches the following
facts: (a) the amount offered for public subscription; (6) the
amount of the minimum subscription; (c) the allotment of a
number of shares not less than the minimum subscription;
(d) the payment by every director of application and allot-
ment money.
Thereupon the Registrar is to issue his certificate entitling Eegiitcir’i

the company to commence business, the certificate being
conclusive evidence that the company is so entitled [s. 87 (2)].
It is important to remember that contracts made by a
company before the date at which it is entitled to commence
business are provisional only, but become binding on that
date [s. 87 (3)]. Consequently, if a co|npany is wound up
TOfore it becomes entitled to comment business, it is not
liable on any of its contracts [Otto EU^ical Manufacturing
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Co. (1906), 2 Ch. 390]. Although the company, before

obtaining a certificate entitling it to commence business,

may not exercise its borrowing powers, it may nevertheless

offer to the public debentures, simultaneously with the offer

of shares, may receive application money on debentures,

and may allot both shares and debentures [s. 87 (4)].

If a company does not issue a prospectus on or with
reference to its formation, but desires to be in a position to

commence business and exercise its borrowing powers
without making a public issue of shares, the necessary

formalities are as follows:

1. A statement in lieu of prospectus must be filled up, and
signed by every person named therein as a director or

proposed director of the company, or by his agent authorised

in writing, and filed with the Registrar. The form of the

statement in lieu of prospectus, showing the particulars it

must contain, is to be found in the second schedule to the

Act [s. 82 (i)].

The particulars are to a great extent identical with those

which a prospectus is required to contain by s. 81 of the Act.

There are, however, the following differences : The statement
must give the nominal amount of the company's capital,

showing the shares into which it is divided, and must show
whether the articles contain any provisions precluding holders
of shares or debentures from receiving and inspecting balance-

sheets or reports of the auditors or other reports, giving the

nature of the provisions; these matters need not be inserted in

a prospectus. On the other hand, the matters required to be
disclosed in a prospectus, namely (a) contents of memoran-
dum, and founders' or deferred shares; {b) qualification and
remimeration of directors; and (c) voting rights of classes of

shares, need not be contained in the statement in lieu;

although, of course, the memorandum and articles will be
on the file, and the intending investor can ascertain these

details therefrom.
The statement in lieu must be filed before any allotment of

shares or debentures can be made [s. 82 (i)], or the allot-

ment may be void [Jubilee Cotton Mills (1924), 26 T.L.R. 621].

But if the statement is incorrect, a subsequent allotment is

not invalid [Blair Open Hearth Furnace Co. (1914), i Ch. 390].
2. Before any allotment of shares can he made, even

although there may have been a public issue and allotment
of debentures, it must be ascertained that the minimum
sut^ription {i.e, the amount fixed by the memorandum or
articles and named in the statement in lieu as the minimum
subscription of shares upon which the directors may proceed
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to allotment, or if no amount is so fixed and named, the

whole of the share capital other than that issued or agreed

to be issued as fully or partly paid up otherwise than in

cash) has been subscribed, and an amount not less than

5 per cent, of the nominal amount of each share payable in

cash has been paid to and received by the company [s. 85

(7)], and that the cheques have been cleared. These points

having been established, the allotment may proceed.

3. Every director must, unless he has already done so, pay
to the company on each of the shares taken or contracted to

be taken by him, and for which he is liable to pay in cash, an
amount equal to the amount per share payable on application

and allotment on the shares payable in cash (s. 87 (i)].

4. A statutory declaration, similar in most respects to that

which must be filed by a company making a public issue,

but with the necessary differences, must be filed with the

Registrar, who will then issue his certificate entitling the

company to commence business.

In this case also contracts made by the company before the

date at which it becomes entitled to commence business are

provisional only, but become binding on that date.

There are very stringent provisions of the Act as to first Bestrietions

allotments. S. 85 (4) provides that, in the case of a company aa to

making an initial public issue of shares, if the minimum sub- Allotment,

scription has not been subscribed, and the application money
received, within forty days from the first issue of the pros-

pectus (i.e, printd facie the date of the prospectus) all the
money subscribed is returnable to the subscribers without
interest, and if any of the money has not been returned within
forty-eight days from the issue, the directors are liable to
return it with interest at 5 per cent, from the forty-eighth day,
A director, however, is not liable, if he proves that the loss

of the money was not due to any misconduct or negligence
on his part.

This provision as to the return of the money does not
appear to apply to companies not issuing a prospectus, which
may therefore wait indefinitely until the minimum sub-
scription is reached. But it is obviously the proper course
to return any money subscribed when it becomes apparent
that the minimum subscription will not be forthcoming.
S. 85 {4) only applies before allotment has taken place;
after allotment the only remedies available are under s. 86
[Burton v. Bevan (1908), 2 Ch, 240].

5. 86 (i) provides that an allotment made, whether in the ufaimtim
case of a company making a public issue of shares or of a SubtoKipttoiis

company not making a public issue of shares, without the
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minimum subscription being subscribed, or the necessary
application money received, may be avoided by the applicant
at any time up to one month from the holding of the
statutory meeting, notwithstanding that the company may
be in liquidation.

Notice of avoidance within the month, followed by prompt
legal proceedings, is sufficient ; the proceedings need not be
actually commenced within the month [National Motor Mail
Coach (1908), 2 Ch. 228].

But it appears that this limit of one month does not apply
to companies registered before the Act of 1900, and making
a public issue after the Act, since such companies cannot hold
a statutory meeting; consequently in such cases an irregular

allotment may be avoided at any time [Finance and Issue v.

Canadian Produce Corporation (1905), i Ch. 37].
By s. 86 (2) a director who knowingly contravenes, or

permits or authorises the contravention of, any of the pro-

visions which require that no first allotment is to be made
without the minimum subscription being subscribed, or the
application money being received, is liable to compensate
both the company and the allottee for any loss, damages
or costs sustained or incurred thereby. Proceedings to

recover any such loss, damages or costs must be commenced
within two years from the date of the allotment. It would
appear that the amount of damages to which an allottee

is entitled is the difference between the price paid for the

shares and their real value at the time of allotment, such
value being ascertained in the light of subsequent events.

The loss to the company would appear to be the total

nominal value of the shares.

The meaning of 'knowingly' should not be overlooked.
It means ‘with knowledge of the facts.' ‘Ignorance or
mistake of law cannot be admitted as an excuse for dis-

obeying an Act of Parliament' [see Twycross v. Grant (1877),
2 C.P.D. 469]. It would seem, then, that when once it has
been proved that a director or other official of a company
knows the facts, i,e. that diares have been allotted in a
particular manner, it must be assumed that he knows
whether the particular manner adopted is the right method,
and if it contravenes the law he will be liable.

This chapter has thus far dealt with first allotments. It

now remains to deal with other provisions of the Act, which
relate to all allotments.

In the case of a company making an offer of shares to the
public, i.e, issuing a proq)ectus, or its equivalent, the
provision that the amount payable on application is not to
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be less than 5 per cent, of the nominal amount of the share

[s. 85 (3)] applies to subsequent public issues as well as to

the first [s. 85 (6)]. And the important requirements of

s. 88 apply to all allotments by all public companies.

Subrsections (i) and (2) of that section run as follows:

(1) Whenever a company limited by shares makes any Betazn as to

allotment of its shares, the company shall within one month Alloimeiits.

thereafter file with the Registrar of Companies

—

() a return of the allotments, stating the number and
nominal amount of the shares comprised in the

allotment, the names, addresses, and descriptions

of the allottees, and the amount (if any) paid or due
and payable on each share

;
and

() in the case of shares allotted as fully or partly paid up
otherwise than in cash, a contract in writing con-

stituting the title of the allottee to the allotment,

together with any contract of sale, or for services

or other consideration in respect of which that allot-

ment was made, such contracts being duly stamped,
and a return stating the number and nominal
amount of shares so allotted, the extent to which
they are to be treated as paid up, and the considera-

tion for which they have been allotted.

(2) Where such a contract as above mentioned is not
reduced to writing, the company shall within one month after

the allotment file with the Registrar of Companies the pre-

scribed particulars of the contract stamped with the same
stamp duty as would have been payable if the contract had
been reduced to writing, and those particulars shall be
deemed to be an instrument within the meaning of the
Stamp Act, 1891, and the Registrar may, as a condition of

filing the particulars, require that the duty payable thereon
be adjudicated under section twelve of that Act.

It will be noticed that not only has the contract with the
company under which the shares are allotted, fully or partly
paid up, to be filed, but also the contract constituting the
title of each allottee. As regards the statement of the con-
sideration, it appears that it will suffice if it isstated generally,
the nature of the consideration being disclosed, as was re-

quired to be done under section 25 of the Companies Act,
1867, rwealed in 1900 [Fros^ & Co. (1899), 2 Ch. 207].
The Court is enabled to grant relief in certain cases of

omission to file any document required by this section to be
ffied. The relief may apparently be granted in three cases,
i.e. when the Court is satisfied (i) that the omission to file
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was accidental, (2) that it was due to inadvertence, (3) that
it is just and equitable to grant relief [s. 88 (3)].

It must be remembered that the omission to file the
contract or particulars does not render the allottee liable to

pay for the shares in cash, as was the case under s. 25 of the
Companies Act 1867 (repealed by s. 33 of the Act of 1900),
but only exposes the officers of the company to penalties,

so that the relief is merely against the penalties.

Application A formal prospectus is always accompanied by appropriate
for Shares, application forms. A form of application requires to be

carefully prepared, and may have attached to it a form of

receipt for the application money, if it is desired to issue

a receipt.

In Appendix F will be found the following application

forms:

No, 7. Application for bonds or stock.

No. 8. Application for shares, where no receipt for ap-

plication money is issued.

No. 9. Application for shares, with receipt for applica-

tion money attached.

All the above forms refer to the prospectus and embody
its terms and conditions as part of the contract. Nos. 8 and

9 also refer to the memorandum and articles, the terms and
conditions of which are also expressly embodied in the

contract. The applicant, however, when registered as a
member, would necessarily become bound by them. No. 7
does not refer to the memorandum and articles. The
bond-holder, or debenture stock holder, will be a creditor

and not a member of the company. None the less the
memorandum and articles are public documents, and he is

fixed with knowledge of their contents.

On receipt of the applications, the secretary will have a
series of application and allotment sheets prepared by his

staff. It need hardly be pointed out that there is need for the
greatest accuracy in this work. A Form of Application and
Allotment Sheet will be found in Appendix F (Form 10).

Allotment The board will meet in due course, and, if the nodnimum
subscription has been reached, and cheques for application

money have been cleared, will proceed to allot. A form of

resolution to allot will be found in Chapter XIII.
The secretary's business will then be to dispatch the allot-

ment letters and letters of regret.

Form No. ii is a form of Allotment Letter with receipt for

allotment money only attached. Form No. 12 is a form of
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Allotment Letter, with receipts attached both for allotment

money and for payment in full. Form No. 13 is an Allotment
Letter, constituting an interim certificate, with receipt forms

for all subsequent instalments attached.

In the absence of any provision to the contrary in the con-

ditions of issue of any shares, debentures, or debenture stock,

a company must within two months after allotment complete
and have ready for delivery the certificates for shares or

debenture stock, or the debentures, as the case may be
(s. 92). It is sometimes more convenient to postpone the

issue of certificates until the shares or stock are fully paid,

and it is therefore desirable to make provision accordingly.

Without any such provision, interim or provisional certificates

must be issued, with receipt forms upon them, which are

signed by the company’s bank, upon production of the

certificate and payment of the inst^ments as they become
due. Form 13 may be used for the purpose.

Where a company makes an issue of new shares or deben- New iBSue.

tures and desires to give existing shareholders or debenture
holders a preferential right to apply for them in proportion
to their existing holdings, a circular letter is commonly sent

out accompanied by a specific offer to each individual holder,

on which is a form of acceptance of the offer, with receipt for

the first instalment attached. If it is desired that the share-
holder or debenture holder should be able to renounce his

right and nominate another person to exercise it, the form
may include a letter of renunciation. Form 14 may be
used for this purpose, either wholly or in part, according to
the circumstances of the case.

An allotment letter requires a penny stamp if the value of
the shares allotted is less than £5, and a sixpenny stamp
(impressed) if the value is £5 or over. The same scale of
duty applies to letters of renunciation, but the stamp may
be adhesive even if the value is over £5 (Finance Act, 1899,
62 & 63 Viet. c. 9, s. 9). The fractional part of a share must
be stamped on the same basis, both in the case of letters of
allotment and letters of renunciation (Revenue Act, 1909,
9 Ed. VII, c. 43, s, 9), The Bankers* receipt, if atta<±ed to
the allotment letter, does not require a separate stamp
[London & Westminster Bankv, Inland RevenueCommissioners
{1900), I Q.B. 166].

Inasmuch as the agreement to become a member is often
constituted by application and allotment, and agreement to
become a member followed by entry on the register con-
stitutes membership of a company (s. 24), with all its

attendant rights and liabilities, it is important to appreciate
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Decisions
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Application.

Decisions
as to

Allotment.

the effect of a number of legal decisions on the subjects of

application and allotment.

The following are amongst the chief points to be observed
with regard to an application for shares:

It need not be in writing [Levitans Case (1867), 3 Ch. App.
36]. It may be withdrawn before acceptance, but the offer

remains open until the letter of revocation is actually received

[Byrne v. Van Tienhoven (1880), 5 C.P.D. 344]. The with-

drawal need not be in writing; and may be communicated
to the secretary, or, in his absence, even to a clerk [Truman's
Case (1894), 3 Ch. 272]. The doing of some act inconsistent

with the continuance of the offer, done to the knowledge of

the company, may be an effective withdrawal [Dickinson v.

Dodds (1876), I Ch. D. 463]. The application may be made
by an agent [Hannan's Empress Co. (1896), 2 Ch. 643]; but
unless the agent informs the company that he takes the

shares as agent and not as principal he may be personally

liable in respect of them [Southampton Steamboat Company
(1864), 4 De G.J. & S. 200]. Application in a fictitious

name, followed by allotment, renders the applicant liable,

and his real name may be entered on the register [Hercules

Insurance Co., Pugh & Sharman's Cases (1872), 13 Eq. 566].

Application by a father in the name of his infant son renders

the father liable [Imperial Mercantile Association^ Richard-

son's Case (1875), 19 Eq. 588]. Application subject to a

condition precedent will not give rise to a contract unless the

condition is performed [Aldborough Hotel Co. (1870), 4 Ch.
App. 184; where a builder applied on condition that he
should have the building contract]. But if the condition is

subsequent—in other words, if it can be construed as a
separate agreement, collateral to the agreement to take
shares—the applicant will be liable on the shares notwith-
standing breach of the collateral agreement [Richmond Hill

Hotel Co., Elkington's Case (1867), 2 Ch. App. 511].
Allotment *is generally neither more or less than the

acceptance by the company of the offer to take shares'

[per Chitty, J. Nicol's Case (1885), 29 Ch. D. 421].
Below are some of the more important decisions on

allotment:

An improperly constituted board of directors has no power
to act for the company, and therefore an allotment by such a
board will be invalid [re Homer District Gold Mines (1889), 39
Ch. D. 546]. But an allotment by an irregularly constituted
board may be subsequently ratified by a regular board
[Portuguese Copper Mines, Badman's and Bosanquefs Cases
(1890), 45 Ch. D. 16]. Directors cannot delegate their power
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to allot [Leeds Banking Co., Howard's Case (1866), i Ch.
App. 561], unless by the articles they are authorised to do so

[Harris's Case (1871), 7 Ch. App. 587]. The power of

directors to allot is a fiduciary power, which must be exercised

bond fide for the benefit of the company as a whole, and not
for their own ends, e.g. to maintain their control, or to

defeat the wishes of the majority of the shareholders [Piercy

V. S. Mills & Co. (1920), I Ch. 77].
Allotment must be made within a reasonable time after

application; otherwise the allottee may refuse to accept the

shares [Ramsgate Hotel v. Montefiore {1865), 4 H. & C. 164].

It must be communicated, though the communication need
not necessarily be in writing [Gunn's Case (1867), 3 Ch.
App. 40; Levita's Case {1867), 3 Ch. App. 36]. Generally

the contract is complete as soon as the letter of allotment is

posted, even though it is never received [Household Insurance
Co. V. Grant (1879), 4 Ex. D. 216]. Posting means putting
the letter under the control of a postal official authorised to

receive it [London and Northern Bank, ex parte Jones (1900),
I Ch. 220]. But to make a complete contract the allotment
must correspond with the application; e.g. if A applies for

100 shares, and 50 only are allotted to him, he is not bound
to take them, unless the application contained such words as
* or such less number as may be allotted to me

'
[ex parte

Roberts (1852), i Drew, 204]. No fresh condition can be
imposed by the allotment. If it is complicated by the ad-
dition of a new term or condition there will be no contract
[Jackson V. Turquand (1869), L.R. 4 H.L. 305].
Shares should never be allotted to an infant, for he can

afterwards repudiate the contract, and obtain repayment
of the money paid for them, and have his name removed from
the register; but he cannot recover money already paid for the
shares unless there has been a total failure of consideration,
i.e., unless it can he shown that the shares could not have
been sold [Steinberg v. Scala (Leeds) (1923), 39 T.L.R. 542,
overruling Hamilton v. Vaughan-Sherrin El^rical Co. (1894),

3 Ch. 589]. But if he is registered and acts as holder of the
shares after attaining his majority [Lumsden's Case (1868),

4 Ch. App. 31], or does not repudiate within a reasonable time
[Yeoland Consols (1888), 58 L.T. 922], he will be liable.

Knowingly to allot to an infant is a misfeasance [ex parte
Wilson (1873), 8 Ch. App. 45]. In any form of application for
shares, the words ‘being of full age' should be inserted.



CHAPTER VII

Share
Beaister.

TRANSFER AND TRANSMISSION OF SHARES

The duties of a secretary in the matters of the transfer and
transmission of shares are amongst the most difficult and
responsible that he has to perform. There is very little

statute law on the subject, but a great deal of case law, and
a great deal of somewhat complicated practice. It is pro-

posed to deal first with transfers and then with transmission,

with special reference to companies under the Companies
Acts.

Inasmuch, however, as a company’s register of members
plays an important part in connection with both transfers

and transmission, it may be as well to clear the ground by
a few words as to the register and the proper method of

keeping it. The register of members is one of the books
which a company under the Companies Acts is required to

keep, provision for that purpose being made by s, 25 of the

Companies (Consolidation) Act, 1908.

The register of members, which may be kept in one or

more books, must contain :

—

() The names, addresses, and occupations (if any) of

the members;

() A statement of the shares held by each member,
distinguishing each share by its number;

(c) A statement of the amount paid or agreed to be
considered as paid on the shares of each member;

(d) The date at which each person was entered on the
register as a member;

(e) The date at which any person ceased to be a
member.

In practice the register, to be of real value, must neces-
sarily shew a good deal more than the matters stated above.
The transfer of part of a holding must be provided for and
the restilting balance shewn, and there should be references,

both in the case of shares acquired by a member by transfer

and in the case of shares transferred by him, to the transfer

numbers. A form of Share Register will be found in

Appendix F (Form 31).

46
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In the case of the issue of share warrants, the name of the Share

holder must be struck out of the register, as if he had ceased Warranti.

to be a member, and there must be entered in the register

(i) the fact of the issue of the warrant; (ii) a statement of

the shares or stock included in the warrant, distinguishing

each share by its number; and (iii) the date of the issue of

the warrant. Until the warrant is surrendered, these par-

ticulars are to be deemed to be the particulars required by
the Act to be entered in the register. On the surrender of

the warrant the date of the surrender must be entered as if it

were the date at which a person ceased to be a member
[s- 37 (5) (^)]* This will complete the entries at this part of

the register; but on surrendering the warrant for can-

cellation the bearer is entitled to be registered as a member
in the ordinary way [s. 37 (3)].

In the case of joint accounts, it is undesirable for the

number of holders to exceed four; but to enable a company
to insist on this limitation its articles should contain an ap-

propriate provision, failing which the names of all joint

holders, however many, must be entered on the register.

Within reasonable limits more than one account should
be allowed in the same name or names. Joint holders may,
in order that their voting rights may be fully exerciseable,

have their holdings split, a different name appearing first

in each entry in the register [Burns v. Siemens Brothers

(1919), I Ch. 225].
As regards alterations of names in the register, in the case

of the marriage of a female shareholder, the marriage certi-

ficate should be produced before the necessary alteration
is made. A Form of Request is useful as giving a specimen
of the new signature. In other cases of change of surname
the deed-poll, or copy of the London Gazette containing the
notification, should be produced. Any other documentary
evidence should be verified by a statutory declaration. On
acquisition of title, no officii documentary evidence need
be insisted upon. In all the above cases no new share
certificate need be issued, but the existing certificate should
be produced for marking.
T^ere is a prohibition against the entry of trusts on the Tnufci.

register. ‘ No notice of any trust, express, implied, or con
structive, shall be entered on the register, or be receivable
by the Registrar, in the case of companies registered in
England or Ireland' (s. 27). 'The object of the section,’
sa3rs Lord Wrenbury, ‘ is (i) to relieve the company from
taking notice of equitable interests in shares, and (2) to
predude persons daiming under equitable titles from
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converting the company into a trustee for them ’ Buckley on
the Companies Acts, loth edition).

More commonly, companies have in their articles a pro-

vision which goes further than s. 27, and is to the effect that

the company shall be entitled to treat the registered holder

of a share as the absolute owner, and shall not be bound to

recognise any equitable or other claim to, or interest in,

such share on the part of any other person. Such an article

appears to be ineffectual, at il events, so far as non-members
of the company are concerned; for notice of the interest in

shares by a person, other than the registered holder, will

affect the company in its capacity as a trader, although it

does not affect it in its duty of keeping the register [Mackereih

V. Wigan Coal Co. (1916), 2 Ch. 293].

A company receiving notice of any lien or equitable

interest should accordingly decline to recognise it. A
suitable form of letter by the company, in reply to a notice of

lien or equitable interest, is given in Appendix F (Form 32).

But the holder of an equitable interest in shares may get

the Court to interfere in his behalf [Binney v. Ince Hall
Coal Co. (1866), 35 L. J. Ch. 363], and he can restrain the

company from allowing the shares to be transferred by taking
proceedings under the Rules of the Supreme Court, Order 46,

Rule 4, if he so desire (see p. 61). Otherwise the company
is not bound by any notice of equitable interests which it

may receive, so that successive mortgagees will date entirely

according to priority of charges [Socieie Ginctale v. Walker
(1886), II A.C. 20]. If, however, a company, having a lien

over its shares for all debts due from the holder thereof,

receives notice that another person holds the shares as

security for a debt due, the company cannot claim prionty
for a debt which became due to the company from the holder
after such notice has been received [Bradford Banking Co.

V. Briggs (1887), 12 A.C. 29].

As between the registered shareholder and his cestui que
trust in their relation to the company, the former is the person
who is liable for all payments which have to be made in

respect of the shares, and this liability is not limited to the
amount of the trust estate [see Muir v. City of Glasgow Bank
(1879), 4 A.C. 337]. The beneficial holder is, however,
bound to indemnify the registered holder, and his personal
obligation is not confined to the extent of the trust property
[Hardoon v. Bdilios (1901), A.C. 118]. This right to an
indemnity cannot be enforced while it is uncertain whether
calls will be made [Hughes-Hallett v. Indian Mammoth Mines
(1882), 22 Ch. D, 561], but can be enforced if there is evidence
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that calls will be made [Hohhs v. Wayet (1887), 36 Ch.

D. 256].
Reference has to be made to the share register more often to

probably than to any other statutory book of the company,
and it is often a source of trouble to the secretary to find a

simple and reliable method of index to the register, and at

the same time, especially in companies having a big register,

a method whereby reference to the register itself is minimised
by the recording of the various notes relative to any par-

ticular account in such index.

Probably the most usual form is for the register to contain

all the necessary particulars, including not only the address

of the stockholder as originally registered, but also the various

changes of his address from time to time, together with a
note as to payment of dividend, and special instructions as

to the sending of reports and statements, notes with regard

to orders of Court, notice in lieu of distringas, powers of

attorney, &c., with a simple index of the name with the folio

in the share register.

This method is doubtless sufficient in a small company
where the clerk handling the books readily acquires an
intimate knowledge of the accounts, and can turn up any
particular account without delay; but on a big register it

is very cumbersome, and does not lend itself to ready
handling when there is work in hand requiring a considerable
staff or urgent completion.

Another method, possessing greater advantages, is to
have an index-book to the share register containing such
particidars of the proprietors and their holdings as to
minimise the necessity for reference to the register itself.

A form of Index to Share Register, showing the particulars
it may contain, will be found in Appendix F (Form 33).

Various attempts have been made to improve this system,
and among the more recent is a very useful card-index
which has been introduced by some of the larger companies,
a form of which is also given (Form 34).
The card index illustrated, though containing very full

particulars, must not be allowed to take the place of the
share register, as it would be obviously improper to rely
soldy on loose cards for so important a purpose, so that
while all particulars are entered in the register for safety,
most of them are reproduced on the cards for easy reference
and handling.

It will be observed that the card comprises at a glande full

particulars of the proprietor's holding in the several classes of
stock, together with his full name, original and altered
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addresses (if any), instructions with regard to dividend, and
any other matters of a like nature, with a file number, if the
filing system is numerical, where any correspondence relating

to his account may be found, and the number of the folio

where his account may be found on the share register.

In the ordinary course the alteration to the card in regard
to the proprietor’s holding is not done in the same detail as

in the share register. Supposing, for example, that several

transfers are dealt with on one date, while they are, of course,

posted severally into the register, the card will show simply
the date and the total value of the several transfers either

into or out of the account as the case may be. It is useful

to provide a third column under each heading, when the
balance of the account may be thrown out after every
operation.

An important point to note is the facility with which any
particular work can be accomplished with the cards; for

example, in the event of the directors requiring the urgent

dispatch of a circular to the stockholders, the cards may be
divided into small quantities among several members of the

staff for the purpose of addressing the necessary envelopes,

and the dispatch of the circular consequently achieved in a

few hours.

Similarly, the dividend sheets may be spread over a larger

staff than is possible when reference has to be made to the

books for the purpose, while, as stated above, the old-time

objection to the use of the card is met by the retention of the

full particulars in the share register for reference when
necessary.

Other points of advantage in the card system are (a) the

facility for keeping the index of names in strict alphabetical

order, and (i) after the annual return has been made to

Somerset House, the 'dead' cards may be taken out and kept
separately, thus starting each year with a clean index.

Bight of We may now proceed to the subject of the transfer of

shares. There are only three provisions of the Act, dealing

with transfers, which need be mentioned here. These are

set out below:

—

S. 22 (i). The shares or other interest of any member in a
company shall be personal estate, transferable in manner
provided by the articles of the company, and shall not
be of the nature of real estate.

S. 28. On the application of the transferor of any share
OT into^st in a company the company shall enter in its

roister of members the name of the transferee in the
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same manner and subject to the same conditions as if

the application for the entry were made by the trans-

feree,

S. 29. A transfer of the share or other interest of a deceased
member of a company made by his personal represen-
tative shall, although the personal representative is not
himself a member, be as valid as if he had been a member
at the time of the execution of the instrument of

transfer.

Shares, then, may be transferred in manner provided by
the articles of the company. The right to transfer was given

by s. 22 of the Companies Act, 1862 (which s, 22 of the
Consolidation Act follows) [Weston's Case (1868), 4 Ch.
App. 20], and unless restricted by the articles it is an absolute
right. The mode of transfer and the restrictions on the right

to transfer may vary in different companies to almost any
extent. As regards shares not fully paid there are usually
restrictions on their transfer, but in the case of fully paid
shares the Stock Exchange regulations require that there shall

be no restrictions if an official quotation is to be obtained.

If there are no restrictions in the regulations, a member
may transfer to anyone, even though the company be in

extremis and the transferee a man of no substance, so long
as the transfer is bond fide and the transferor retains no
interest in the shares, and whether such is the case is a
question of fact [Mexican and South American Co,, De
Pass's Case (1859), 4 De G. & J. 544; Discoverers* Finance
Corporation, Lindlar's Case (1910), i Ch. 312]. But a
transfer, which directors have registered, may be set aside,

if registration was obtained by the transferor by actively

misrepresenting or by passively concealing the truth; and,
whether or not the articles contain a clause authorising the
directors to refuse registration, a transferor cannot escape
liability where the opportunity for registration has been
obtained fraudulently, or in breach of some duty owed to

the company [Discoverers' Finance Corporation, Lindlar's

Case (1910), I Ch. 312]. Where articles provide that shares
may not be transferred without the consent of the directors,

there is no obligation to obtain their consent before executing
transfers ; but a director cannot, by wilfully refusing to attend
board meetings, prevent the registration of a transfer

[Copal Vami^ Co. {1917), 2 Ch. 349].
The procedure on the transfer of shares, in its simplest

form, is for the seller to execute a transfer, and to hand it

with the relevant certificate to the purchaser, who, after

executing the transfer, lodges it with the certificate at the

£
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company's office with a request for registration. The
transfer, if in order, is then passed by the directors and the
purchaser's name entered on the register in place of the

seller's. The decision in Birkett v. Cowper-Coles (35 T.L.R.

298) to the effect that, on a sale of shares, the obligation to

prepare a transfer is, as a general rule, on the purchaser,

was based on a decision in 1843 dealing with the transfer of

shares in a railway company, and appears to be in conflict

with the recognised practice, which practice has received the

sanction of the Courts in the case both of sales effected

personally and sales effected through brokers [see Skinner
V. City of London Marine Insurance (1885), 14 Q.B.D. at p.

887, and London Founders* Association v. Clarke (1888), 20
Q.B.D. 576].

But, shares being generally bought and sold through
brokers, the exigencies of business and the practice of the

Stock Exchange have amplified the procedure. When a

seller is only disposing of part of his holding, his broker, hav-

ing effected a sale, presents the transfer with the relative

certificate at the company's office, whereupon the secretary

or other proper official, certifies on the transfer that the

certificate has been lodged (see p. 54). The transfer, so

'certified,' is handed by the seller's broker to the purchaser's

broker, who accepts it as evidence of the seller's title to the

shares sold. It thus becomes good delivery under the rules

of the Stock Exchange, and transactions take place in this

way every day.

Ponn of The form of transfer, which it is the duty of the seller's

Transfer. broker to prepare, is usually prescribed by the articles, and
in that case the directors may refuse to register a transfer not
in such form. But, where a transfer is required to be ‘ in the
usual common form,' directors cannot refuse to register it

because it omits immaterial particulars

—

e.g, the address of

the transferor and the denoting numbers of the shares, if both
are known to the directors and there can be no ambiguity [re

Lethehy & Christopher (1904), i Ch. 815!. The importance
of uniformity in the form of transfers can hardly be over-

estimated, and foitunatdy there is a common form which is

generally used. This will be found in Appendix F (Form 15).

It has been suggested that an addition should be made to

the common form of the words 'being of full age,' after the
words 'and I, the said transferee/ in order to avoid the
pc^bility of the shares being restored in the name of a
minor. Directors should not sanction a transfer to an infant,

for he cannot be placed on the list of contributories in the
event of a winding-up, unless a fresh promise, and not merely
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a ratification of his old promise, has been made by him after

attaining twenty-one {see Infants* Relief Act, 1874, 37 & 38
Viet, c. 62, s. 2). In view of the difficulties in the way of

ascertaining in every case that the transferee is of full age, it

is reasonable to assume that it is the case; if, however, there

is reason to believe that he is not of full age, he should not be
entered on the register. (See the notes appended to this

Chapter).

It is usual for the articles to provide that transfers shall be
signed both by the transferor and the transferee; but even in

the absence of such a provision, where it has been the practice

to require the execution of the transferee, the directors may
decline to register a transfer not so executed [Marino* s Case

(1867), 2 Ch. App. 596]. It should also be mentioned that the

company may waive the transferee’s signature.

The regulations may or may not require a transfer to be by
deed. This variation is especially important in the case of

blank transfers (see p. 63). Where a transfer without seal

is sufficient, the addition of a seal does not render the

instrument less effectual [Ortigosa v. Brown, Janson & Co.

(1878), 47 LJ. Ch. 168].

All companies ought to certify on transfers, for while there Certiflcatioii

is no statutory obligation to certify, it may reasonably be on Transfers,

argued that certification is part of the business and incidental

to the act of registering transfers. Transfers should be
certified although unstamped,^ or undated, but not if the

transferee’s name is not stated. A transfer should be
certified although a call has been made which is not yet pay-
able, but the call must be paid before the transfer is accepted
for registration. If the seller is the transferee on a transfer

which has not yet been registered, it is the usual practice not
to certify the transfer untS after the lapse of a sufficient time
to enable the transferor of the first transfer to communicate
with the company if necessary. (See Form 23).

A rubber stamp should be used to certify on transfers, the
secretary’s signature being added in a space left for the pur-
pose. The date should also be inserted. The following form
should be adopted:

—

Certificate for shares [or stock] has been lodged
at the Company's office.

Date
For the Company, Limited.

, Secretary.

(Address.)

* A secretary so certifying is not enrolling, registering, or entering
the transfer within the meaning of s. 17 of the Stamp Act, 1891.
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Balance
Receipt.

The address of the company should, for the convenience
of stockbrokers and others, be included on the certification

stamp.
The record of certified transfers should be kept by indorse-

ment on the back of the certificate. The certificate should
immediately be cancelled. The cancelled certificates, on
which will be indorsed the record of certification, should
be preserved.

It will be found convenient, upon a transfer being pre-

sented for certification, to send notice to the transferor at

once instead of waiting until the transfer is lodged for regis-

tration. This method has the advantage of giving the earliest

possible notification to the holder of the shares, and effects

a great saving of time and trouble both to the company and
the transferor where there are many certifications against

one certificate. A form of notice will be found in Appendix F
(Form 17).

The legal effect of certification has been several times

considered in the Courts, and the effect of some of the

decisions is here summarised.
By such words as ‘certificate lodged at the company’s

ofiice,’ stamped upon a transfer of shares, no more is meant
than that certain documents apparently in order, and showing
primd facie that the transferor is entitled to the shares,

have been deposited with the company. They do not
amount to a warranty either of the transferor’s title or of

the validity of the documents. In the absence of fraud,

even if no certificate has in fact been lodged, the company
is not liable for the careless representation that one has been
deposited [Bishop v. Balkis Co, (1890), 25 Q.B. D. 512].

And where the secretary has fraudulently certified upon a
transfer that certificates have been lodged at the company’s
office, the company is not estopped from setting up the true

facts [George Whitechurch v. Cavanagh (1902), A.C. 117].

But certification by the proper officer of the company on a
transfer of shares, which purports to be a transfer of fully

paid shares, has been held to imply that certificates have
been produced showing the ownership of fully paid shares,

and to estop the company from denying that the shares are

fully paid [re Concessions Trust, McKay's Case (1896),
2 Ch, 757].

If the certificate of shares lodged with the transfer for

certification includes a larger number of shares than is in-

tended to be transferred, the secretary will issue to the seUer
or his broker a balance receipt. This will entitle the seller

in due course to receive a certificate for the unsold balance
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of his shares. These balance receipts should be in a book
with counterfoils. A form is given in Appendix F (Form i6).

It frequently happens that where only a portion of a holding

is sold the transferors or their agents require balance certi-

ficates to be prepared; but unless notice to this effect

is given, the balances remaining on the certificate are

retained in the office pending the delivery of further

transfers or application for a balance certificate. No
further transfers in respect of unappropriated balances

should be certified or accepted for registration, or balance

certificates be issued, without the surrender of the balance

receipt.

As regards Powers of Attorney the general law is dis- Powers of

cussed in Chapter XX, but the practice in connection with Attorney,

transfers may here be conveniently dealt with. The
signature on a transfer, whether that of the transferor or the

transferee, may be affixed by an attorney, or agent. In such

cases it becomes the duty of the secretary to satisfy himself

that the authority of the attorney is properly constituted.

Where the transferor has executed the transfer by attorney,

the matter should be dealt with upon presentation of the

transfer for certification. If the transferee has done so, it is

upon lodgment of the transfer for registration that the

matter will arise. If the power of attorney has already been
lodged for registration at the company’s office, particulars

of it will appear in the company’s register of powers of

attorney, i.e, the date of registration, the names of the donor
and donee of the power, and some particulars of its scope
and duration. These can then be referred to, and unless

there is any doubt as to whether the power is still in force,

the transfer may be accepted. If the power is presented for

the first time upon a transfer being lodged for certification

or repstration, it must be carefully inspected in order to see

that it is under seal, that it is properly stamped, executed
and attested, that it authorises the transaction sought to be
effected, whether the sale or purchase of shares, and whether
of the particular shares in question, and that it is still

effective.

On the execution of the transfer by the transferee, it is Besisiratioii

then lodged with the company for registration. The de- TtinslenL

positing broker or agent should be asked to write or stamp
his name and address on the back of the transfer, and the
secretary should give a printed form of receipt to the effect

that the transfer has been lodged for registration subject
to the approval of the board. Forms of receipt to be used
(i) when the transfer is handed in over the counter, and
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(2) when it is sent by post, will be found in Appendix F
(Forms 18 and 19). Both these forms are, it will be observed,
from books with counterfoils. Another Form of Receipt
is also given (Form 20). The requirements of his particular

company will guide a secretary in determining how many
and which of the Forms 18, 19, and 20 he will adopt. He
may prefer to adapt one of them to meet his requirements
for every class of shares.

A rubber stamp should be used to stamp each transfer

for the purpose of recording the various operations con-

nected with it, and the records should be duly made from
time to time until they are complete. A specimen Stamp is

given in Form 21,

Upon receipt of a transfer for registration, the signature of

the transferor should be carefully compared with the record
in the office and a notice should be sent to the transferor

stating that the transfer has been lodged, and that, unless

objection is received, it will be assumed to be in order. A
Form of Notice is given in Appendix F (Form 23). This
will be unnecessary where a notice was sent on certifica-

tion. If the transferor is a corporate body, the notice

should be sent to the corporation, or in accordance with its

articles. In the case of joint holders, it should be sent to

every holder.

The registration of transfers is, subject to the articles, a
matter for the board, for whose approval they must be
submitted. But before the transfers are submitted to the
board for approval they should be carefully scrutinised by
the secretary, with a view to seeing

—

That the transferor's name and description is in exact
accord with the register;

That the consideration money bears its proper relation to

the fair and reasonable market value of the stock or
shares transferred;

That the transferee's full name, address, and description
is clearly entered therein;

That the number of shares or amount of stock is written in

correctly in words;

That in the case of shares the distinctive numbers are
clearly entered and agree with the numbers appearing
on the certificate and with the number of shares to be
transferred;

That the name of the company is correctly given;



TRANSFER AND TRANSMISSION OF SHARES 57

That the signature of the transferor not only agrees with
the description entered at the head of the deed, but also,

if possible, with his signature when previously accepting

the shares;

That it is properly witnessed and dated;

That there is no notice in lieu of distringas, or other

charge upon the stock or shares therein referred to,

or anything which would otherwise invalidate the

transfer;

And, finally, that the deed is properly stamped.

Unless the occupations of transferees are known, the annual
summary cannot be fully made out. A transfer may be
accepted, although material parts of it are typewritten. If

the name of the transferee has been altered, or another name
substituted, the transfer should be refused, unless it is accom-
panied by a satisfactory written explanation and statement
that there has been no sub-sale.

In the case of transfers to a corporate body, the secretary

should require that the memorandum and articles be lodged
to show that the corporate body is duly empowered to hold
shares, and also to show how the seal is to be affixed.

Transfers to a partnership firm as such should not be
registered [Vagliano Anthracite Collieries (1910), W. N. 187].

The Public Trustee, if separate accounts are necessary, PaUic
should be registered with a number, or a letter and number, Xnwtee.

e,g. ‘The Public Trustee, Account No. 3,' or ‘The Public
Trustee % A 40.' Any introduction of a name, e,g. 'The
Public Trustee, re John Jones,' would appear to be contrary
to the provisions of s. 27 of the Act, which forbids notice

of any trust being entered on the register.

If a transfer signed by the registered holder is presented
after the death of the transferor, and the company has not
received formal notice of his death, i,e, by the registration

of probate or letters of administration, the transfer should
be accepted for registration. But if probate or letters of

administration have been registered, then the secretary
should decline to receive the transfer, unless it is accom-
panied by a letter of authority and request signed by the
executors or administrators. Naturally, if the shares have
already been transferred to the executors or administrators
in their personal capacity, the transfer should not be accepted.
As regards attestation, a transfer executed out of the AileflallQii.

United Kingdom should not be accepted if it is attested by
anyone other than H.M. consul, a clergyman, justice of the
peace, or notary public, unless the signature is guaranteed



SECRETARIAL PRACTICE

Stamps.

58

by a bank or a firm of standing. When one of the parties

to a transfer is illiterate or infirm, the attestation should
state that the document has been read over and explained
to the party, and that it appeared to have been understood by
him (see Appendix F, Form 22) ; in a case of the kind there

should be two witnesses, one of whom should be a doctor, a
justice of the peace, a clergyman, a solicitor, or some other
person of standing. The wife or husband of a transferor or
transferee should not be accepted as a witness. Neither
should the attestation by one of the parties to the transfer

to the signature of the other be allowed. The address and
occupation of a witness should be specified. The description

of a witness, 'clerk,* or 'married woman,* may be accepted,
although the correct form should be 'clerk to ,* ‘wife

of .* If a witness has signed in the wrong place,

it may be accepted if the intention is clear.

Surviving holders in a joint account should not be so

described on transfers. When shares are being sold by exe-

cutors in their capacity of executors they should be so

described in the transfer. But if they have been registered

in their personal capacity, a transfer should not be accepted
if they, as transferors, are described as ' executors of ,

deceased.*

More than one account (i,e, two or more sellers to the same
buyer) should not be allowed on the same transfer form;
nor is it desirable to accept transfers of more than one class

of shares or stock on the same transfer form.
As regards the proper stamps on transfers, these will be

found in the Inland Revenue Circular, dated June 1923
(see Appendix A). It must be remembered that, by s. 17 of the

Stamp Act, 1891, ‘if any person whose office it is to

enrol, register, or enter in or upon any rolls, books, or

records, any instrument chargeable with duty, enrols,

registers, or enters any such instrument not b^g duly
stamped, he shall incur a fine of ten pounds.* This makes
it incumbent upon the secretary to satisfy himself that trans-

fers are properly stamped. If the consideration accords
with the market price, and the stamp with both, there is no
difficulty. If the stamp accords with the consideration, but
the consideration is less than the market value, but near it,

the secretary cannot be expected to do anything further.

If the difference is considerable, the transfer ^ould be
refused in the absence of a satisfactory explanation and the

adjudication mark of the Revenue Stamp office should be
required.

With regard to transfers for nominal consideration, the
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Inland Revenue Circular, dated June 1923, should be followed
(see Appendix A). A Form of Notice to be issued on
presentation of a transfer with nominal consideration, unless

adjudicated or properly indorsed, wiU be found in Appendix F
(Form 58).

It has been held that directors may refuse to register a
transfer not duly stamped, and in determining whether it is

duly stamped they may go behind that which appears on
the face of the document [Maynard v. Consolidated Kent
Collieries (1903), 2 K.B. 121].

Certificates attached to transfers lodged for registration,

as in the case of certificates in respect of transfers left for

certification, should be cancelled immediately they are de-
livered to the company, so as to prevent any chance of their

being subsequently made use of for an improper purpose.
The deed of transfer as lodged for registration having been

found in order, and being accompanied by a certificate, or
bearing on its face the company's certification, is stamped
with the date of lodgment, given its consecutive number,
and entered in the Register of Transfers for Board Meeting
(Form No. 24).

On transfers coming before the board for registration,

it must not be forgotten that, where directors are given a
discretion as to registering transfers, they must not exercise

that discretion capriciously. The Court, in the absence of

evidence to the contrary, will presume that the directors

have done right [re Coalport China Co. (1895), 2 Ch. 404],
and the onus of proof is on those who say the directors have
not acted bond fide [ex parte Penney {1873), 8 Ch. App. 446].
If they have bond fide considered the matter, the directors

need not give their reasons for refusing to register a transfer,

but if they do give reasons the Court will inquire into the
sufficiency of such reasons [re Bell Brothers, ex parte Hodgson
(1892), 65 L. T. 245]. A person in whose favour shares are
renounced is not a transferee, so that directors with power
to refuse to register transfers are not thereby entitled to
refuse to register his name as the holder of the shares
[Pool Skipping Co. {1920), I Ch. 25i], It therefore
appears that to entitle directors to refuse to register such
persons, there must be special provision in a company’s
articles.

Before the closing of the transfer books for dividend
purposes, care should be taken that every transfer lodged
for registration be passed and registered. Whilst the books
are closed, the certification of transfers should proceed as
usual, and transfers presented for registration should be
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accepted and carefully preserved, and there seems no
objection to the usual notice as to lodgment of transfer

being immediately sent to the transferor; but apart
from this the secretary will not deal with any transfers

lodged for registration until the books are once more
open.
The procedure usually followed by the transfer committee

or board in checking the transfers and issuing certificates

is as follows:

—

Procedure The secretary, having satisfied himself that all the transfers

r*
certificates have been properly and regularly put through

Committee,
books, and are in order, reads them over to one of the

directors for comparison with the new certificates, while

at the same time another director or one of the clerks

sees that the names of the transferor and transferee, the

number of shares or amount of stock transferred, and the

number of the new certificates issued, with distinctive

numbers in the case of shares, agree with the particulars

as read out by the secretary and as entered on the

certificate, and that a certificate corresponding thereto has
been cancelled. The new certificates are then dated,

signed, and sealed, and checked with the entry in the seal

book and agenda. They are then ready for issue in exchange
for transfer receipts, &c. As soon as the directors have
passed the transfers they should be posted into the Share
Register. As the deeds represent the titles of the trans-

ferees they must be kept in a place of absolute safety, and
retained by the company in perpetuity.

In the event of a duplicate certificate having been issued

in exchange for an indemnity in respect of a lost, mislaid,

or destroyed original certificate, it will be necessary to see

that the duplicate certificate is the one lodged with the

transfer and not the original; and should the latter be lodged,

to communicate with the transferor to ascertain the reason
why he is dealing with the original and not the duplicate.

Should a certified transfer be lost, the company should,

before certifying a duplicate transfer, require an indemnity
from the transferor. This should, in general, be accom-
panied by a statutory declaration verif5dng the loss, and a
guarantee by a person of standing, uiiJess the number of

shares proposed to be transferred is small. A suitable form
of declaration and indemnity will be found in Appendix F
(Form 6).

Care must be taken in writing up the Register of Certi*

ficates Cancelled and Issued (if such is kept), to put the
number of the new certificate against the name of the
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transferee as entered upon the back of the cancelled cer-

tificate.

Great care should be exercised iii the preparation of the Certtflcatet.

certificates to see that the number of shares or amount of

stock (and in the case ot the former, the distinctive numbers)
are correctly stated. The address of the holder should be
inserted, but not the description, with the exception of

courtesy designations, e,g. ‘Reverend,* ‘Mrs.,* ‘Miss,* &c.

In joint accounts it is usual to give the address of the first-

named holder only, unless otherwise provided for in the

articles of association ; but there is generally a clause in the

articles to the effect that in the case of joint accounts all

notices will be addressed to the first-named holder, so that

the addresses of the second, third, or other holders in joint

accounts are, excepting for purposes of identification, not
required to be set out in the Index to Share Register, although
it is convenient that they should always be fully detailed

in the register itself.

By s. 92 of the Act, compames are required to complete and
have ready for delivery the certificates of all shares, the
debentures, and the certificates of all debenture stock trans-

ferred, within two months after the registration of the
transfers, unless the conditions of issue otherwise provide.
The registration of transfers may be prevented by any Hotice In

person interested giving to the company a notice, in the pre-^
scribed form, requiring it to refrain from registering them,
accompanied by an aS&davit describing the nature of his

interest. Payment of dividends may be restrained likewise

by the same procedure. This procedure is in accordance
with the Rules of the Supreme Court, and its effect is to

prevent the company from registering a transfer without
giving the person daiming to be interested an opportunity of

applying to the Court to restrain the transfer. Upon the
transfer being presented for registration, the company must
notify the person who has given the notice, and unless that

person then proceeds to obtain within eight days an order of

the Court restraining the transfer, the company may proceed
to register the transfer in spite of the notice. Forms of notice
by the company to the person on whose behalf the notice and
affidavit were lodged, and to the person actually lodging
them, will be found in Appendix F (Forms 25 and 26).

The matter of the fees to be charged on the registration of Fees,

transfers and other documents, and the issue of certificates in

certain cases, is dealt with on the last page of this chapter.

One or two other matters connected with transfers remain Legal Bfleet

to be noticed. The legal effect of a transfer, duly completed Ttanstes.
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by registration, is important. A transferee does not get a
full title until the transfer is registered \Societe GinSrale v.

Walker (1886), ii A.C. 20]. The entry of the name of a
transferee on the register by a secretary, without authority,

before the directors have approved the transfer, gives the
transferee no title, and the transferor still remains liable on
the shares [Chida Mines v. Anderson (1905), 22 T.L.R. 27].

Till registration the transferee has only an equitable right,

which he may lose by the appearance of some person with a
superior equity, or by the registration of a later transfer

[Moore v. N.W. Bank {1891), 2 Ch. 599; Ireland v. Hart
(1902), I Ch. 522]. Meanwhile the transferor remains liable

to pay calls, but there is an implied contract by the transferee

to indemnify him [Loring v. Davis (1886), 32 Ch. D. 625], and,
subject to the articles of association, the transferor can enforce

the registration. If a shareholder neglects to have the name of

the transferee substituted for his own upon the register of

shareholders and a winding-up supervenes, his name must
remain there, and he is therefore liable to pay up the amount
due upon his shares [Walker's Case (1868), 6 Eq. 30], although
he would be entitled to indemnity by the transferee. The
transferor after registration is not primarily liable as a con-

tributory [Hoylake Railway Co, (1874), 9 Ch. App. 257], but
remains liable for one year to be placed on the ‘ B ' List of

contributories (see s. 163 of the Act). But even after regis-

tration the transferor will remain liable if the transfer was
fraudulent, or made without the authority of the transferee,

or to a nominee of the company to the knowledge of the
transferor; but in the case last mentioned the transferee may
be liable [Cree v. Somervail (1879), 4 A.C. 648].

If the non-payment of calls in arrear involves any penalties

(e,g. loss of the right of voting), it has been held that, where
the calls can be recovered from the original holder, even after

forfeiture, the person, to whom the shares have been re-sold

by the company, takes subject to such penalties [Randt Gold
Mining Co, v. Wainwright {igoi), i Ch. 184].
The company is not bound to register a transfer at once,

but is allowed time for inquiry; if, however, registration is

improperly refused, the company will be liable in damages
[Ottos Kopje Diamond Mines (1893), i Ch. 618].

The only duty of the transferor of shares is to execute a
valid transfer and hand it to the transferee ; it is for the trans-

feree to insist on his right to registration [Skinner v. City of
London Insurance Corporalion (1885), Q-B.D. 882.] But
the transferor is under an implied obligation, arising from the
relation of grantor and grantee, not to prevent or delay the
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registration [Hooper v. Herts (1906), i Ch. 549]. See also

s. 28.

The effect of blank transfers, i,e, transfers in which the Blank

name of the transferee is omitted, should be noticed. Blank Transfers,

transfers are usually given in cases where the transferor is

desirous of raising money on the shares; and here there is a
difference in the legal position according as the regulations of

the company do or do not require a transfer to be made by
deed.

1. Where the regulations do not require a transfer by deed.

A form of transfer signed by a vendor of shares, but with the
name of the transferee omitted, is equivalent, when delivered

to a purchaser, to an authority to him to fill in the blank with
any name he likes [Walker v. Bartlett (1856), 18 C. B. 845].
And when the name is filled in, the transferee is entitled to be
registered as holder of the shares [Tahiti Cotton Co., ex parte
Sargent (1874), 17 Eq. 273].

2. Where the regulations require a transfer by deed. The
name of the transferee must be inserted before the deed is

executed [Tayler v. Great Indian Peninsula Railway Co.

(1859), 4 De G. and J. 559]; otherwise the document is

inoperative as a deed [Hibblewhite v. McMorine (1840), 6 M.
& W. 200], and gives the purchaser no right to call upon the
company to place his name upon the register. The purchaser
however, has, in consequence of the contract of sale, an
equitable title to the shares, and he can force the vendor to

aid him to acquire a legal title by executing a proper transfer

[Morris v. Cannon (1862), 31 L. J. Ch. 425],

If a mortgagee of shares, holding a transfer in blank, pur-
ports to sell them, and hands over to his purchaser the
transfer still in blank, the fact that it is in blank affects the
purchaser with notice, and he gets no better interest than his

vendor (the mortgagee) had [France v. Clarke (1884), 26 Ch.
D. 257]. But if the mortgagee himself fills in the transfer, his

transferee, provided he be a bond fide purchaser for value
without notice, will get a complete title to the shares [Easton
V. London Joint Stock Bank (1887), 34 Ch. D. 95].

A forged transfer gives no rights to the shares to the alleged Forged

transferee [Barton v. London & North-Western Railway (1889), Tranites.

24 Q.B.D. 77]; but where a company has parted with the
share certificate on a forged transfer and this has been passed
on to a bondfide holder for value, the company is estopped by
its certificate from denying that he is the proprietor of the
shares, and he is entitled to damages against it [Balkis Co. v.

Tomkinson (1893), A. C. 396]. The Court will rectify the
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register of a company where it has acted on a forged transfer

[re Bahia Railway (1868), L. R. 3 Q.B. 584].
By the Forged Transfers Acts, 1891 and 1892 (54 & 55 Viet,

c. 43 ; 55 & 56 Viet. c. 36), companies may make compensation
for losses arising from forged transfers, or transfers under
forged powers of attorney. Whether or not a company by
its articles adopts the Acts, or whether or not by resolution it

does so, none the less the Acts apply; and even although the

Acts have been adopted by the articles, or by resolution,

there is not the least obligation on the company to make any
compensation whatever. The compensation is payable out
of the company’s funds, and the company may, if it pleases,

establish a compensation fund by charging a fee on transfers,

not exceeding one shilling per £100 transferred, or by insur-

ance, or reservation of capital, or accumulation of income, or

in any other manner. The object of the Acts is to enable a
company to benefit a purchaser who finds himself deprived
of his shares owing to the registration of a forged transfer, or

a transfer under a forged power of attorney. If a company
pays compensation under the Acts, the rights of the person

compensated against the person who has caused the loss are

transferred to the company.
Thus far the present chapter has dealt with the transfer of

shares. It now remains to deal with the analogous subject of

transmission.

Transmission To provide for the cases of the death, bankruptcy, or

insolvency of a member, a transmission clause is almost
invariably inserted in the articles. It must be remembered
that transfer and transmission are two distinct things.

Transmission occurs on death, bankruptcy, &c., when the

power of transfer no longer exists, and secures that there

shall be someone entitled to the shares held by the deceased,

bankrupt, &c.—at any rate, in a representative capacity.

The object of the transmission clause is that the represent-

ative capacity shall be changed into a responsible capacity,

as between the holder and the company, whatever may be the

rights as between the holder and the beneficiary.

In the case of companies under the Companies Acts, the
circumstances in which persons entitled to shares in a repre-

sentative capacity {e.g. executors) are entitled to be registered

depends upon the articles of a company. One or two repre-

sentative specimens of articles dealmg with the subject may
be taken as illustrations. Articles usually provide that the
executors or administrators of a decease sole holder of a
share shall be the only persons recognised by the company
as having any title to the share* The object of this clause is
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that the company shall not be concerned to go into questions
as to who is, or is not, beneficially entitled. The company is

to look to the legal personal representatives and to them
alone. Table A provides that ‘ any person becoming entitled

to a share in consequence of the death or bankruptcy of a
member shall, upon such evidence being produced as may
from time to time be required by the directors, have the right,

either to be registered as a member in respect of the share, or,

instead of being registered himself, to make such transfer of

the share as the deceased or bankrupt person cotild have
made.' Another very common form is that 'any person
becoming entitled, &c., upon producing such evidence that
he sustains the character in respect of which he proposes to

act under this clause, or of his title, as the directors think
sufficient, may, with the consent of the directors (which they
shall not be under any obligation to give), be registered as a
member in respect of such shares, or may, subject to the
regulations as to transfer, transfer such shares.' The effect

of the original Table A of 1862 is to entitle any such person,

upon production of such evidence as the company may re-

quire, to be registered as a member, or to elect to have a
nominee registered as a transferee, after executing a transfer

to the nominee. There is no very substantiad variation

between any of the above provisions, and the general result

is that executors may, but need not, be registered as members.
When a member dies, his estate remains liable to the com-

pany. His name is on the register. In due course, probate
or letters of administration are produced to the company as
evidence of the representative capacity of the executors or
administrators. If nothing more is done, the proper course
is to make a note in the register of the death and production
of the probate; but it is not the proper course, in the circum-
stances, to enter the representatives in the register as holders
of the shares. S. 29 of the Act makes this clear: ‘ A transfer

of the share or other interest of a deceased member of a
company, made by his personal representative, shall.

aUhough the personal representative is not himself a member,
be as valid as if he had been a member at the time of the
execution of the instrument of transfer.’ So that executors
may, by statute, transfer without being first registered as
memb^s; and if they do so, the transferee will in due course
be registered in the ordinary way. Pending a transfer, the
estate of the deceased member remains liable to the company
and hU rraresentative is not entitled to notice of meetings
{AUerTv, Gold Reefs of West Africa {1900), i Ch. 656].

In the case of the death of a sole executor who has not
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been registered, the production of probate of his will by his

executor entitles that executor to deal with the shares of the

deceased shareholder. But the administrator of a deceased
executor must not be recognised. The person entitled to

the unadministered estate of the deceased shareholder

(who will generally be the residuary legatee or one of the

next of kin) must take out letters of administration de bonis

non and the secretary can then recognise that person.

Similarly neither the executor of an administrator nor the

administrator of an administrator can be recognised.

Colonial Colonial probates or letters of administration must be
Probates, etc. re-sealed in this country before the personal representative

can be recognised. Similarly Scottish and Irish probates
and letters of administration must be re-sealed in England,
English or Irish in Scotland, and English or Scottish in

Ireland.

The re-sealing of Scottish and Irish grants is effected at

the Principal Probate Registry, Somerset House, London,
W.C., and the following fees are payable:

—

Scottish Confirmation.

l s. d.

Receipt o i o

Collating copy confirmation up to lo folios of

90 words 0 2 6
Collating copy confirmation above 10 folios,

per folio 003
Search fee per full year or part of year since

December 006
Sealing fee i i o
Filing copy confirmation 026

Irish Grant.

I s. d.

Receipt o i o
Collating copy, probate or administration, up

to 10 folios of 90 words o 2 6
Above 10 folios ... o 0 3

Search fee, per full year or part of year since

death ... ... ... ... ...006
Fiat 050
Sealing fee effects in England—according to

v^ue —
Filing copy probate or cop^ administration... 026
Filing Inland Revenue certificate as to duty... 026
Filing certificate as to bond (administration) 026



TRANSFER AND TRANSMISSION OF SHARES 67

English or Irish probates and letters of administration for

re-sealing in Scotland should have upon them a note of the

domicile of the deceased certified by the Registrar and be
sent to H.M. Commissary Office, Parliament Square, Edin-

burgh. The fee payable is 2s. 6d, if the gross value of the

real and personal estate in the United Kingdom does not

exceed £500, and los. if it exceeds that sum.
English or Scottish probates and letters of administration to

be resealed in Ireland should be sent {a) to the district registry

at Londonderry in respect of the counties of Londonderry,
Tyrone and Fermanagh, and the county borough of London-
derry; (^) to the principal registry in Dublin in respect of

the counties of Donegal, Monaghan and Louth; (c) to the
principal registry in Belfast in respect of so much of Northern
Ireland as is not included in the district of the district

registry at Londonderry; (d) to the Chief Probate Registry,

Four Courts, Dublin, in respect of other areas [London
Gazette, Feb. 3rd, 1922 as to (a), (fe) and (c> above]. The note
as to domicile is not required. The fees payable are as follows,

in the case of probate, letters of administration, or letters

of administration with the will annexed :

—

s. d.

Effects in Ireland sworn under £20 i o

[ M £50 5 o]i

M „ „ £100 10 o
„ „ at or over £100 12 6

Also :—Search per year, or part of year (excluding
current year) ... o 6

Filing notice of application ... ... 2 6
Receipt for grant i o
Registrar's fiat ... 5 o
Filing copy will and/or grant ... ... 2 6
Comparing copy with grant, 3d. per folio

of 90 words with a minimum charge of 2 6
Stamp Office certificate 2 6
Certificate of bond (if any) 2 6

As regards foreign probates, it is necessary for a fresh Fordgn
grant to be taken out in England by an attorney appointed Probates,

for the purpose by the person entitled. The latter need not
be the administrator in a foreign country, whom the Courts
will not recognise under this process unless he is in fact the
person who would, if he were present in this country, be
entitled to the grant under English law. This procedure of
obtaining a fresh grant is in simple cases often mllowed also

* In the case of letters of admiaistration only.

P
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Letter of

Request.

Evidenee
of Death.

Cottpany
Bteouior.

in the case of colonial probates, as it is in such cases slightly

less expensive than the process of resealing, and may be
found more expeditious.

As just stated, upon production of probate, without more,
a company should noi enter the names of the executors upon
the register. As long ago as 1879, in Buchan's Case (4 A.C.

549), in the House of Lords, the then Lord Chancellor, Lord
Cairns, laid it down that the names of executors should not

be entered on the register without ' a distinct and intelligent

request * on the part of the executors. But when the regula-

tions, as they commonly do, provide for the executors

being entitled to require the company to register them, it is

then the duty of the company, upon a request, to enter their

names, unaccompanied by any mention of their represen-

tative capacity [T. H, Saunders & Co, (1908), i Ch. 415J.
If this be done, the executors become personally liable on
the shares, and the company has nothing to do with the

deceased or his estate. Hence the frequent provision in

articles that directors shall not be obliged to consent to the

registration of executors; they may not desire, where the

shares are not fully paid, to accept the liability of the

executors, who may be men of straw, in lieu of the liability

of the estate of the deceased, and may prefer to await a
substantial transferee. When an executor is, upon a proper
request, entered on the register, a fresh certificate should be
issued, and the request should be recorded as a transfer.

Where an executor or administrator is also beneficially

entitled to shares he can, upon a proper request, be placed

on the register without any transfer being executed.

A form of request by executors, or administrators, to go
on the register, will be found in Apjxmdix F (Form 27).

A form of letter of indemnity on waiving production of pro-

bate or Letters of Administration in small estates of a value of

under£ioo in the United Kingdom is also given (Form 29).

As regards the evidence which should be demanded on
death, in the case of the death of a holder in sole account,

the production of probate or letters of administration

should be required; whilst in the case of the death of one
holder in joint account, a certificate of death is usually
sufficient. A Form of Certificate of Identity, where one is

required, will also be found (Form 28).

Upon the death of a holder in joint account, the shares
vest, by right of survivorehip, in the survivor or survivors.

A company is sometimes appointed executor. In such a
case it must appoint under its seal a representative, called a
syndic, to whom letters of administration with the will



TRANSFER AND TRANSMISSION OF SHARES 69

annexed will be granted, and these will be produced to the

company in which the deceased held shares. In the case of

a company being appointed co executor with individuals,

no grant can be made to the syndic unless the individuals

have renounced probate.

In cases where executors are to be noted in the register

in their representative capacity, probate should be ex-

hibited, and the register of probates should give the names
and addresses of the executors. The common practice of

making a note in the register of members that probate has

been exhibited, and giving the names of the executors, is

to be recommended. The same applies to administrators.

Where probate has not been granted to all the executors,

power being reserved to grant probate to the remainder, that

fact should be noted also.

In the event of the sale by the executors of part of the

holding—they being entitled to sell the holding under
s. 29 of the Act—the balance certificates should be made
out in the name of the deceased, the names of the executors

being given in the margin of the certificate. Where execu-

tors have been noted in their representative capacity,

dividend warrants should be made out to (say) 'John Brown
one of the executors of A. Smith, deceased.* John Brown
would indorse the warrant. If sent to a bank the warrant
would be payable to (say) ‘Coutts & Co. A/c A. Smith,
deceased' (or as per instructions).

It is usually desirable, whenever possible, to compel the
registration in their personal capacity of persons claiming
by transmission. The best method of so doing is to with-
hold dividends, but this can only be done when the articles

authorise it. An article in some such form as follows will

serve the purpose : If within a year and day from the death
of a shareholder his executors or administrators have not
[themselves been registered as the holders of his shares, or
have not) transferred hLs shares, the directors may withhold
pa5anent of all dividends that may be payable in respect of
such shares until such time as the executors or administrators
shall [themselves have been so registered, or shall] have
transfered the shares, when the said dividends shall be
payable to the [executors or administrators, or the] trans-
feree of the shares [as the case may be].

In the case of the devolution of title to shares on the BankniptoF.

bankruptcy of a shareholder, the trustee in bankruptcy is

the representative of the bankrupt, and the company should
require as evidence either an office copy of his appointment,
or a copy of the Gazette containing notice thereof.
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Lunacy.

liquidation.

In the case of lunacy, the property of the lunatic can only
be dealt with under an order of the Court, and this order,

or an ofi&ce copy of it, should be produced to the company.
If a company holding shares in another company goes into

liquidation, the latter company should require evidence of the
appointment of the liquidator. In voluntary liquidation,

should the appointment have been made by special or ex-

traordinary resolution, a copy of the Gazette containing the
resolution will suflace; otherwise a certified copy of the
ordinary resolution should be demanded. In compulsory
liquidation, a copy of the Gazette containing notice of the
appointment of the liquidator is sufiicient. In all the above
cases the change of title should be noted in the register of

members. Registers should be kept of proofs of death,
marriage, and other changes of title.

It is desirable that companies should charge fees for the
registration of various documents, and the issue of certificates

in certain cases. But none of these fees are properly
chargeable, unless authorised by the articles of association.

Opportunity should be taken to alter the articles of associa-

tion, where necessary, in order to justify the charges. The
following fees are those usually charged:

—

s. i.

For registration of transfer 2 6

„ „ probate 2 6
„ „ proof of death in joint holdings 2 6

„ „ request by executors to

placed on register ... 2 6
„ „ proof of marriage 2 6
„ „ power of attorney 2 6
„ „ change of name by deed-poll,

or otherwise 2 6
„ „ notice in lieu of distringas ... 2 6
„ „ lunacy orders 2 6
„ „ appointment of trustee in

bankruptcy, &c. ... 2 6
each

For issue of duplicate certificates i o
„ „ split certificates i o

No fee shoiild be charged for registration of change of

address, or for the issue of balance certificates, although in

this latter case a fee of I5. is sometimes charged.



CHAPTER VIII

OTHER MATTERS RELATING TO SHARES

We have dealt in Chapter V with the nature of shares, with
share-certificates and membership, in Chapter VI with
application and allotment, and in Chapter VII with transfer

and transmission. There are various other matters directly

connected with shares, with which it is proposed to deal in

this chapter.

Assuming that a shareholder has paid the application and
allotment money due upon his shares, and that, as is generally
the case, the shares are not then fully paid, the matter of the
machinery for securing the due payment of the balance
requires attention.

By the terms of the contract, i.c. the conditions of allot-

ment, the unpaid balance may be payable at fixed dates.

Thus, if (say) 2s. 6d. has been paid on application, and 2s. 6d.

on allotment, the balance may be made payable by instal-

ments as follows: 55. on June ist, 5s. on July ist, and 5s. on
October ist. Or the unpaid bsdance may be payable by
certain instalments at not less than certain fixed intervals.

Thus, by the conditions of allotment, the balance of (say)

15s., due after the allotment money is paid, may be payable
by three instalments of 55. each at intervals of not less than
(say) two months. Or again, there may be no conditions

as to the payment of the balance, in which case one or more
calls Mrill be made as and when the money may be required.

Where the balance is by the terms of allotment payable at

fixed dates, it is the duty of the shareholder to pay each
instalment on the date fixed without a demand being made
for it. It is, however, customary for a reminder to be sent.

In the other cases mentioned, the directors (if, as is usual, Calls,

the power is vested in them) will resolve that the next instal-

ment of a fixed sum be called up, or that a call be made of

whatever amount is required, as the case may be.

As to the liability of an infant to pay calls, see p. 86.

A form of Resolution to make a call will be found in

Chapter XIII, and a form of Call Letter in Appendix F
(Form 30).

Power to make calls may be vested in the company in

general meeting, but, as stated above, it is more frequently

7 *
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vested in the directors (see e.g. Table A, cl. 12). Since the

regulations of the company are the terms of the contract
whereby a shareholder has agreed to take his shares, all the
requirements of the regulations must be strictly observed
in making a call; otherwise the call may be invalid.

For instance, if a call be made by directors, the board
meeting must be duly convened, and the directors must be
properly appointed [Garden Gully Co, v. McLister (1875),
I A.C. 39]. The prescribed quorum must be present [re

Alma Spinning Co,, Boitomley's Case (1881), 16 Ch. D. 681],

But a call made by less than a quorum, and afterwards con-
firmed when a quorum was present, has been held good
[Phosphate of Lime Co,, Austin's Case (1871), 24 L. T. 932].
Power to make calls is in the nature of a trust, and must

be exercised by the directors for the good of the company
[Gilbert's Case (1870), 5 Ch. App. 559]. Directors may not
protect their own shares from a call and let the whole burden
fall upon the other shareholders [Alexander v. Automatic
Telephone Co, (1900), 2 Ch. 56].

But a company may, if authorised by its articles, make
arrangements on an issue of shares for a difference between
the shareholders in the amount and times of payment of calls

(s. 39). Primd facie, however, there is an implied equality

between shareholders of the same class, and it is wrong to

make a call on some members only of a class [Galloway v.

Halle Concerts (1915), 2 Ch. 233].
The amount of the call and the time for payment must be

fixed by the resolution [re Cawley & Co. (1889), 42 Ch. D.

209]. A call is made when the resolution is passed, not when
notice is given to the shareholder [R. v. Londonderry Rly Co,

(1849), ^3 Q-®- 99®]» articles generally contain a
provision to that effect. A call is owing from the day on
which it is made, although it is payable on a subsequent day
[China Steamship Co. (18^69), 38 L.J. Ch. 512].

A call is in the nature of a specialty debt, and recoverable
at any time within twenty years [fZork and Bandon Railway
v. Goode (1853), 13 C.B. 827; s. 14]. A company may prove
in the administration of a deceased shareholder, whose
estate is insolvent, for the estimated value of the liability

to future calls in respect of the shares standing in his name
[Fuller v, McMahon (1900), i Ch. 173].
Where the articles so provide (e.g. Table A, cl. 14), a share-

holder will be liable for interest on overdue calls.

Where Table A, cl. 17, applies, or similar provision is made
in special articles, calls may be paid in advance, and the
companymay pay interest on moneys so prepaid, even though
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it is earning no profits, and the payment has to be made out
of capital [Lock v. Queensland Mortgage Co. (1896), A.C. 461].
But money paid in advance of calls is capital paid up, and
not an ordinary loan, so that it cannot be repaid except on
a legal reduction of capital [London & Northern Steamship
V. Farmer (1914), iii L.T. 204]. The power to accept from
a member the whole or any part of the amount remaining
unpaid on any shares held by him, although no part of that
amount has been called up, is conferred by s. 39 of the Act
upon companies which are so authorised by their articles.

Hence the above-mentioned provision in many articles.

Under the articles of association of most companies a lien is Lien,

given to the company on the shares (or more generally upon
the shares not fully paid) of the members in respect of any
debts for the time being due from them to the company,
e.g. in the case of partly paid shares, for calls. If the original

articles do not so provide they may be altered by special

resolution, or if under the original articles the lien only
applies to partly paid shares, it may be extended by special

resolution to fully paid shares [Allen v. Gold Reefs of West
Africa (1900), i Ch. 656]. If such a lien exists no transfer

of the shares belonging to a member who is indebted to the
company should be sanctioned by the directors until the
debt is ^scharged. The Committee of the Stock Exchange,
however, require the articles to provide that fully paid
shares shall not be subject to a lien.

The articles of most companies authorise the forfeiture of Forfeiture,

shares in the event of failure on the part of a member to pay
any call or instalment on or before the day appointed for the
payment thereof (see e.g. Table A, cl. 24--30). The pro-

visions of the articles as to forfeiture must be very carefully

studied and scrupulously observed, for the right of forfeiture

is very strictly construed by the Courts, and any irregularity

in or deviation from the powers given to the directors by the
articles will render the forfeiture bad. Where the articles

give no power of forfeiture, the sanction of the Court must be
obtained to make it valid [Clarke v. Hart (1858), 6 H.L.C.

633]. Under the Courts (Emergency Powers) Act, 1914,
shares may not be forfeited without the leave of the Court
[Burgess v. 0 . H. N. Gases (1914), 31 T.L.R. 59].
A power of forfeiture must not be exercised in the interests

of a shareholder to enable him to escape liability, but in the
interests of the company [Spackman v, Evans (1868), L. R.

3 H.L. 171].

Notwithstanding forfeiture a shareholder is liable to pay all

calls owing at the time of the forfeiture, with interest, if the
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regulations so provide [Stocken's Case (1868), 3 Ch. App. 412].
And where shares have been forfeited for non-payment of

calls and re-sold, then (though Table A of 1862, cL 22,

applies) fresh calls may be made on the purchaser for the

unpaid amount [New Balkis Eersteling v. Randi Gold Mining
Co, (1904), A.C. 165]. But he is entitled to be credited with
sums paid by the original holder since forfeiture [re Randt
Gold Mining Co, (1904), 2 Ch. 468]. It has been held that

where by the articles of association a member is not entitled

to vote when calls are due from him, and is liable to pay the

calls even after forfeiture, the purchaser of shares forfeited

for non-payment of calls is not entitled to vote so long as

the calls are unpaid by the original holder [Randt Gold
Mining Co. v. Wainwright (1901), i Ch. 184].

The articles generally contain a power for the directors to

annul a forfeiture. But such a power cannot be exercised

adversely to the former shareholder, so as to make him liable

for calls made subsequently [re Exchange Trust, Larkworthy s

Case (1903), I Ch. 711].
A Form of Resolution of the board to forfeit shares will be

found in Chapter XIII.
A bond fide forfeiture made in accordance with the regu-

lations of the company will not be disturbed by the Courts
[Sparks V. Liverpool Waterworks Co. (1807), 13 Ves. 428J.
Nevertheless the law does not recognise the forfeiture of the

shares of a member for his debts, other than calls, notwith-
standing that the articles of a company authorise it [Hop-
kinson v. Mortimer Harley & Co. (1917), i Ch. 646]. A
shareholder may bring an action to se^ the forfeiture aside"

IT he desires'To^teSr its~VaESty:T^ ,

7 Eq. 324]. slight irfegulanty, e.g. claiming interest

from date of call instead of date of payment, is sufficient for

the Court to annul a forfeiture [Johnson v. Lyttle*s Iron
Agency (1877), 5 Ch. D. 687]. Forfeiture will be restrained

pending the trial of an action for rescission upon the plaintiff

pa3dng into Court the amount of the unpaid call [Jones v.

Pacaya Rubber Co. (1911), i K.B. 455; Lamb v. Sambas
Rubber Co. (1908), i Ch. 845].

Surrender. Closely akin to the subject of forfeiture is that of the
surrender of shares. The law upon this subject was for some
considerable time thought to have been authoritatively
settled by the Court of Appeal and to be as summarised in the
following extract: ‘Every surrender of shares, whether fully

paid up or not, involves a reduction of capital, which is im-
lawful, except when sanctioned by the Court under the
Companies Acts of 1867 and 1877. Forfeiture is a statutory
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exception, and is the only exception. For I regard a sur-

render, under circumstances which would justify a forfeiture,

as merely equivalent to a forfeiture' [per Cozens-Hardy, L.J.,

in Bellerhy v. Rowland and Marwood Steamship Co, (1902),

2 Ch. 14, at p. 32].

A surrender of shares already liable to forfeiture had been
held to be vsdid [Tr&vor v. Whitworth (1887), 12 A.C. 409];
and since a company cannot issue its shares at a discount

[Ooregum Gold Co, v, Roper (1892), A.C. 125], the principle

was involved that a company could not by any device

relieve a shareholder from the liability to pay the full amount
due on his shares [Bellerby v. Rowland & Marwood Steamship
Co, (above)].

But it has been held by Warrington, J., that, where a
company has power by its articles to accept a surrender of old

shares in exchange for new, fully paid shares may be validly

surrendered, and new shares of the same nominal value

issued as fully paid to the holder in exchange [Rowell v.

John Rowell & Sons (1912), 2 Ch. 609; in which case the

surrendered shares were not cancelled, but were subject to

be re-issued by the company].
The important subject of the payment of commissions on Underwri^

the issue of shares is dealt with in s. 89 of the Act, to which CommigsidiiH.

reference may be made. The interpretation of the section

is in some respects difficult, but it is believed that the
following is a correct summary of the present law as to the
payment of underwriting commissions, both by the company
and by vendors and promoters:

I. By the Company.

—

(i) Where there is a public issue.

The following conditions must be complied with

:

(a) The articles (either as originally framed, or as
altered by special resolution), must authorise pay-
ment of a commission of an amount or rate equal
to or exceeding that proposed to be paid.

[b) The amount or rate must be disclosed in the pros-
spectus.

(ii) Where there is no public issue,

(a) The payment must be authorised by the articles.

(b) The amount or rate must be disclosed (i) in the state-

ment in lieu of prospectus, or (2) in a statement in
the prescribed form, signed in like manner as a
statement in lieu of prospectus, and filed with the
Registrar.
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(c) The amount or rate must be disclosed in any circular

or notice, not being a prospectus, inviting sub-

scriptions.

It would seem that on a first issue the disclosure must be
made in the statement in lieu of prospectus, and on sub-

sequent issues and in the case of a private company it must
be made in the statement in the prescribed form. Unless
the statement in the prescribed form has been duly filed

before the shares are allotted, the commission cannot be
recovered from the company [Andreae v. Zinc Mines of
Great Britain (1918), 2 K.B. 454]. S. 89 also applies to

private companies [Dominion of Canada General Trading v.

Brigstocke (1911), 2 K.B. 648].
'Prescribed' means prescribed by the Board of Trade

(s. 285).
2. By Vendors or Promoters.—Vendors or promoters, who

wish to pay underwriting commissions out of money or shares

received from a company, must comply with the conditions

under (i) (above) , where there is a public issue, and v ith the

conditions under (ii) (above), where there is not a public issue.

The following points are to be noticed as regards under-
writing generally:

The commission may be paid in consideration of (a) an
absolute subscription, i,e. in effect shares may be issued

firm at a discount (see below) ; or {b) a conditional subscrip-

tion, i.e. underwriting; or (c) an agreement to procure either

form of subscription, i.e. an overriding commission.
It will be observed that the Act permits the payment only

of ‘ a commission ' for one or other of the foregoing, and it may
be said that a commission can only be paid for underwriting
or procuring underwriting—not two commissions, one for each
operation. On the other hand, it makes no difference to a
company which pays 5 per cent, to the person who procures
underwriting if that person gives away 4 per cent, to the
actual underwriter or sub-underwriter. So long, however,
as there is any doubt, it is advisable to draw underwriting
contracts with this point in view.

Not only may shares not be applied, but the proceeds of
shares issued may not be used, in payment of commission,
unless the terms of the Act are complied with [Shorto v.

Colwill (1909), loi L. T. 598].
Options to subscribe additional shares at par or at a fixed

price in consideration of subscribing part of the capital of a
company are not affected by the Act. Such options are not
an application of the shares or capital money of the company
within the prohibition [Milder v, Dexter (1902), A.C. 474].
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Except in so far as the payment of a commission in con-

sideration of an absolute subscription is authorised by the
Act, the shares of a company may not be issued at a discount
[Ooregum Gold Co, v. Roper (1892), A.C. 125]. And a
colourable attempt to issue shares at a discount, purporting
to be merely the payment of a commission as authorised by
the Act, will be restrained [Keatinge v. Paringa Consolidated

Mines (1902), W.N. 15]. But it is almost impossible to

draw any logical distinction between issuing shares at a
discount and issuing shares at par subject to a commission
payable to the subscriber for the shares.

Debentures may be issued at a discount, unless the pro-

visions of the memorandum or articles of association prevent
it [re Compagnie Generale, CampbeWs Case (1876), 4 Ch. D.

470; Webb V. Shropshire Railways Co, (1893), 3 Ch. 307].
But where debentures issued at a discount are exchangeable
for fully-paid shares, this may involve the issue of shares at

a discount [Mosely v. Koffyfontein Mines (1904), 2 Ch. 108].

Any discount or commission paid for placing debentures
must be disclosed in a prospectus (s. 81), or statement in lieu

(s. 82), and must appear in the Annual Summary (s. 26),

and particulars must be given on registration of the deben-
ture (s. 93).
The previously existing power of a company to pay

brokerage is reserved by the Act. The power had been
recognised in Metropolitan Coal Association v. Scrimgeour

(1895), 2 Q.B. 604), where 2J per cent, was paid. The basis

of the decision in the case quoted was that 2J per cent, was
a reasonable remuneration for the work done by the brokers
in placing shares. The decision is limited to work done by
stockbrokers, but there appears to be no reason why similar

brokerage should not be paid to any person or company who
bond fide renders similar services.

Commissions may be paid to individuals on the issue of

specific shares, subject, of course, to 4he provisions of s. 89;
but more commonly they are paid upon a large number of

shares being underwritten. 'An "underwriting" agreement
means an agreement entered into before the shares are
brought before the public, that in the event of the public
not taking up the whole of them, or the number mentioned
in the agreement, the underwriter will, for an agreed com-
mission, take an allotment of such part of the shares as the
public has not applied for' [per Cotton, L.J., in Licensed
Victuallers' Association (1889), 42 Ch. D. i, at p. 6]. The
object of undenvriting is thus to insure the subscription of
the issue.
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The underwriting agreement generally takes the form of a
letter from the underwriter addressed to the promoter of the

company undertaking, in consideration of a commission to be
paid in any event, to take up a certain number of shares, or a
proportion of them, if not subscribed for by the public.

Whether such letter amounts to a concluded contract, or

whether it is merely an offer, the acceptance of which must
be communicated to the underwriter, depends upon its

terms [Consort Deep Level Gold Mines (i8gy), i Ch, 575].
In practice it is common to pay a broker or other person

(say) I per cent, overriding commission for his procuring
others to underwrite, and to pay to the underwriters (say)

4 per cent, for their underwriting or conditional application.

A better course, however, is for the company to enter into a
contract with some individual or syndicate to procure under-
writing, to the satisfaction of the company, for the whole
number of shares to be underwritten, the consideration being
a lump sum; thereupon the individual or syndicate enters

into sub-underwriting contracts with others to cover the
liability undertaken on such terms as are thought fit.

It is provided by s. 90 that ‘ Where a company has paid
any sums by way of commission in respect of any shares or
debentures, or allowed any sums by way of discount in

respect of any debentures, the toti amount so paid or

allowed, or so much thereof as has not been written off,

shall be stated in every balance sheet of the company until

the whole amount thereof has been written off.'

The register of members [s. 25] must be kept at the com-
pany's registered ofl&ce, and must be open during business

hours to the inspection of any member without fee. Any
other person may inspect it on payment of a fee not exceeding
one shilling for each inspection. The hours for inspection

may be restricted by the company in general meeting, pro-

vided that not less than two hours daily be allowed [s. 30 (i)].

Any person, whether ^ member or not, may require a copy
of the register, or of any part of it, or of the annual summary
(see below) on payment of a sum not exceeding sixpence for

every hundred words or part of a hundred words required
to be copied [s. 30 (2)] ; but he is not entitled to take copies

himself without payment [Balaghdt Gold Mining Co. (1901),
2 K.B. 665]. The right to inspect and require copies ceases
when the company is in liquidation. It may be observed
that in the case of statutory companies (see Chapter XXII),
there is a right to take copies of all material parts of the
register [Mutter v. Eastern and Midlands Railway (1888),

38 Ch. D. 92].
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The register may be closed for a period or periods not ex- dosing

ceeding in all thirty days in each year, but before so closing

it the company must give notice by advertisement in some
newspaper circulating in the district in which the registered

office is situate (s. 31). A form of directors' resolution to

close the books will be found in Chapter XIII.
The Court has power to rectify the register in any case Bectiflcation

where a name is improperly entered in or omitted from the

register, or where there is default or unnecessary delay in

entering on the register the fact of a person having ceased
to be a member. The person aggrieved, or any member of the

company, or the company itself, may apply to the Court
for rectification [s. 32 (i)]. Where an order is made by the
Court under this section, the secretary’s duty is to strike out
the entry ordered to be struck out by drawing a line through
it, or to make the entry ordered to be made, as the case may
be. He should add some such words as 'This entry was
deleted {or made) pursuant to order of the Court, dated
the th day of 19 An entry which has to be
struck out should not be erased. An unauthorised alteration

of the register by the secretary is a nullity [Indo-China
Steam Navigation Co, (1917), 2 Ch. 100], since the power of

rectification lies solely with the Court.

The register of members is primd facie evidence of any
matters directed or authorised by the Act to be inserted in it

(s. 33), but the presumption thus raised may be displaced

by evidence of the incorrectness of the entry.

A company authorised to transact business in a colony may, Colonial

if its articles permit, keep in any colony where it transacts

business a branch register of members resident in that
colony. This register is called a ‘ colonial register.' ‘ Colony’
includes British India and the Commonwe^th of Australia.

The Registrar must be notified of the situation of the oflBice

where any colonial register is kept, and of any change in its

situation, and of its discontinuance (s. 34). A duplicate of

a colonial register must be kept, duly entered up, at the
company's registered office, which duplicate is deemed to
be part of the principal register [s. 35 (3)]. For further
detids as to colonial registers, reference may be made to
s. 35 of the Act.

In connection with the register of members, the annual list Anniial

and summary, or, as it is commonly called, the Annual
Summary, may conveniently be dealt with. The statutory
form of this document is contained in the Third Schedule to
the Act, being Form £ in that Schedide, and s. 26 contains
the statutory law on the subject.
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The Annual Summary must be contained in a separate part
of the register of members (which itself may be kept in one
or more books). It must be made at least once in every year
and must contain a list of all persons who, on the fourteenth

day after the first or only general meeting in the year, are

members of the company, and of all persons who have ceased
to be members since the date of the last return, or (in the

case of the first return) since the date of the company’s in-

corporation.

The list must state:

(1) the names, addresses, and occupations of all the past

and present members referred to above;

(2) the number of shares held by each of the present

members at the date of the return [i,e, on the

fourteenth day mentioned above)

;

(3) particulars of shares transferred since the date of

the last return (or in the case of the first return
since the incorporation of the company) by (a)

present members, and (h) the past members referred

to above;

(4) the dates of registration of all such transfers.

The list must contain a summary, which, besides dis-

tinguishing between shares issued for cash and shares issued

as fully or partly paid up otherwise than in cash, must
specify a number of particulars, which may readily be
ascertained from s. 26 (2), or from the statutory form of

annual summary, and need not be set out here. It is

noticeable with regard to these particulars that, in the case

both of commissions and of share-warrants issued and
surrendered, the Act, by a palpable oversight, whilst re-

quiring the disclosure of the total amounts since the da'te

of the last return, omits to require in the case of the first

return the total amounts since the company’s incorporation.

Amongst the particulars required by s. 26 of the Act to

be returned in the annual summary are the names and
addresses of the directors at the date of the return. But by
the combined effect of s. i of the Companies (Paticulars as
to Directors) Act, 1917, and s. 3 of the Registration of

Business Names Act, 1916, the particulars now required to

be included as regards directors are the following: ‘The
present Christian name and surname, any former Christian
name or surname, the nationality, and if that nationality is

not the nationality of origin, the nationality of origin, the
usual residence, and the other business occupation (if any)
of such' director. Where a director has another occupation
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such as a solicitor, chartered accountant or stockbroker that

description will be sufficient although the director may be a

director of several other companies. Where a director has
no occupation other than being a director of companies, it

will be sufficient description of his other occupation if the

name of one of the other companies of which he is a director

is given.

There is little difficulty in duly returning the particulars

referred to above, but the summary is (except in the case of a
private company) required to include 'a statement ... in

the form of a balance sheet, audited by the company's
auditors, and containing a summary of its share capital, its

liabilities, and its assets, giving such particulars as will

disclose the general nature of these liabilities and assets, and
how the values of the fixed assets have been arrived at, but
the balance sheet need not include a statement of profit and
loss.'

This statement is not required to be made up to any
particular date, but the date to which it is in fact made up
must be specified in the statement. This is a serious defect,

since there is at present nothing to prevent the same state-

ment being filed annually, the date to which it is made up
becoming year by year more remote. The proper method
of making up this statement has given rise to con-
siderable difficulty; but the decision in Galloway v. Schill,

Seebohm 6^ Co. {1912, 2 K.B. 354) has thrown a certain

amount of light on the requirements of the statute. From
the judgments in that case one may obtain some guidance,
although the Lord Chief Justice was careful to do no more
than give a decision on the particular facts. It was held
that the section was only intended to get a certain amount
of information, but not to be inquisitorial, or to require all

the details which are frequently found in balance sheets.

The words 'a summary of its share capital, its liabilities,

and its assets' do not mean ‘a detail of the assets,' or the

‘pricing out of each particular asset.' As to the words
‘fixed assets,' these were held to be the same thing as ‘fixed

capital,' i.e. property acquired and intended for retention
and employment with a view to profit, as distin^ished
from 'circulating capital,* meaning property acquired or

produced with a view to re-sale, or sale at a profit. As
regards the words ‘how the values of the fixed assets have
been arrived at,' where different principles of arriving at

these values have been applied, a shareholder ought to know
from the statement to what amount of fixed assets one
principle has been applied, and to what amount another

Statement
in form of
Balance
Sheet.
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principle has been applied. Thus if buildings, machinery,
and fixtures have been taken at cost, less depreciation, and
goodwill and trademarks at the sum at which they were
taken over by the company, the total values of each of the
two classes ought to be stated, and not merely one value
for both classes together. Mr. Justice Pickford went further
and held that separate values ought to be attached to tangible

{e.g, buildings and machinery) and intangible assets (e.g.

goodwill and trade-marks). Pending any further decisions,

a statement prepared on the lines indicated above will

apparently satisfy Somerset House. It will be noticed that
the balance sheet, i,e, the statement in the form of a balance
sheet, must be audited by the company’s auditors, and that
it need not include a statement of profit and loss.

This list and summary must be completed within seven
days after the fourteenth day mentioned above, and should
therefore, in the case of large companies, be put in hand as
early as possible, as a copy of it, signed by the manager or

secretary, must be forwarded to the Registrar forthwith.

Default in complying with the requirements of the Act as

to the annual list and summary renders the company and its

directors or managers liable to penalties. A secretary has
been held liable as manager [Gibson v. Barton (1875), 10
Q.B. 329]; also a former director [Edmonds v. Foster (1876),

45 L. J. M. C. 41]. The truth or falsehood of the statements
contained in the list and summary may be inquired into

[British Medical Association (1888), 39 Ch. D. 61]. The
company may be convicted if the return is misleading
[Grosvenor Bank v. Boaler {1885), 49 J.P. 774]. An appeal lies

against a conviction to the Division^ Court, but not further

to the Court of Appeal [R. v. Tyler (1891), 2 Q.B. 588].

Penalties can be recovered for default made in previous years
[R. V. Catholic Assurance Institution (1883), 48 L. T. 675].
Although the returns cannot be made up strictly in accord-

ance with the statute if no general meeting has been held,

yet directors, who are themselves in default as regards the
holding of the meeting (s. 64), cannot rely upon the fact that

no meeting has been held as a defence to proceedings for

default in filing the Annual Summary [Park v. Lawton {1911),
I K.B. 588].
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NOTE re INFANTS (TRANSFERS, DIVIDENDS, ETC.)

{See also pp. 44, 45, 52)

In the administration of companies questions of difficulty Infant

sometimes arise as to the course to be pursued where an infant Shawholders

is sought to be registered as a member, or, where an infant

has been so registered, whether or not with the knowledge
of the company that he was an infant, as to the rights, duties

and liabilities of the company and the infant respectively.

It is settled law that an infant may be a holder of shares in a
company, whether incorporated by special Act of Parliament
or registered under the Companies Acts. In the case of

statutory companies, to which in general the Companies
Clauses Acts apply, the possible infancy of a shareholder is

expressly recognised by s. 79 of the Companies Clauses Act,

1845, which provides that if any shareholder be a minor he
may vote by his guardian or any one of his guardians. An
infant who subscribes the memorandum of association of a
registered company is a 'person' within the meaning of

s. 17 of the Companies (Consolidation) Act, 1908, so that the

company is duly incorporated by registration notwithstanding
his infancy (see Re Laxon & Co,, 1892, 3 Ch. 555), and by
virtue of s. 24 (i) of the same Act he becomes a member upon
the registration. But although an infant may legally be a
shareholder he caimot compel a company to register him as a
shareholder. In most cases the articles of association of a
registered company authorise the directors to refuse to register

a transfer to a transferee whom they do not approve, and
in some cases expressly proliibit the transfer of shares to an
infant. In neither case could the company be compelled to

roister an infant. There are not in gener^ any such provi-

sions applicable to a statutory company, but it has been held
{R, V. Midland Counties and Shannon Railway Co, (1862),

15 Irish Common Law Reports 514; 9 Law Times Reports
N.S, 155) that a railway company cannot be compell^ to
repster a transfer of partly paid shares to an infant. It was
said (by O'Brien J. in that case) that the result of so do^
would be to relieve the originad shareholder from liability

without giving the company a shareholder whom they could
hold. If the company brought an action against the infant
for future calls it would be open to him, during his infancy,
to plead his infancy (and, it must be added, to repudiate his

shares), and if the action was brou^t against him after he had
attained his full age it would be open to him to plead that he
had repudiated the transfer after coming of age.

G
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This reasoning obviously does not apply to a transfer of

fully paid shares to an infant, but it is submitted that the
principle is the same, for a company ought not to be compelled
to accept a transferee who might conceivably repudiate the
transfer at some future time, leaving the company in a
difficulty as to the true ownership of the shares in case the
transferor could not then be discovered, and (before repudiation)

in respect of payment of dividends and other matters,
although, as O'Brien J. said in the case above cited, referring

to fully paid shares, ‘it is not likely that there would be any
repudiation either during infancy or on majority; and the
company might not raise any objection to the registering of the
transfer.' There does not, however, appear to be any direct

authority upon this point, all the decided cases, naturally

enough, being cases in which there was a liability upon the
shares.

Where a company has registered an infant as a shareholder
in ignorance of his infancy, it may, upon discovering the fact,

obtain an order of the Court for rectification of the register by
substituting the name of the transferor {SymorCs Case, L.R.

5 Ch. 298). In the case of registered companies there is a
statutory provision for rectification of the register. In the

case of statutory companies regulated by the Companies
Clauses Acts there is not, but the Court has jurisdiction to

order the removal of a shareholder's name from the register

{Ashworth v. Bristol Railway Co., 15 L.T.N.S. 561). The
company cannot make the substitution without the authority

of the Court.

If, however, the company after discovering the infancy of the

shareholder continues to treat him as such it may be precluded

by laches and delay from obtaining the substitution of the

name of the transferor for that of the transferee (Re National

Bank of Wales, Massey and Giffin's Case, 1907, i Ch. 582;
Parsons* Case, L.R. 8 Eq. 656). A fortiori if a company has
allowed an infant to transfer shares of which he is the registered

holder and has accepted and registered his transferee, who is an
adult, it cannot go behind it and avoid the original transfer

to the infant (Gooch*s Case, L.R. 8 Ch. 266).

So if a company registers an infant knowing that he is such it

would seem that it cannot afterwards repudiate him. A
transfer of shares to or by an infant is voidable, but not void.

Where the Company is a going concern the Court may deter-

mine whether an infant ought to retain the shares or not
{Reid*s Case, 24 Beav. 318).

Assuming then that an infant has been registered as a share-

holder, and that the company does not desire to have his name
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removed, or is precluded from doing so as above mentioned,
to what extent can he insist upon exercising nghts as a share-

holder while he remains an infant? This may be dealt with
under the following heads

1. Voting. In the case of companies regulated by the

Companies Clauses Acts, express provision is made (s. 79 of

the Act of 1845) enabling him to vote by his guardian or

guardians. In the absence of any similar provision in the

articles of association of a registered company it is thought
that an infant cannot vote personally or by his guardian at a
general meeting of such a company.

2. Dividends. In general an infant is incapable of giving a
legal discharge for money paid to him ; but where an infant has
received money he cannot demand it over again on attaining

his majority {Earl of Buckinghamshire v. Drury, 2 Eden. 72).

And although the receipt of dividends by him does not prevent
him from repudiating his shares, yet if he does so he must
repay the dividends which he has received (Lindley on Com-
panies, 6th ed., p. 1107; BentincEs Case, 18 Sol. Jour. 224).

An infant shareholder is entitled as a member to the dividends

declared on his shares. But by s. 32 of the Infants* Property
Act, 1830, the Chancery Division of the High Court may make
an order directing the dividends due or to become due on any
stock standing in the name of an infant beneficially entitled

thereto to be paid to the guardian of the infant or any other

person named in the order for the maintenance and education
or otherwise for the benefit of the infant ; and the receipt of

such guardian or other person for such dividends is to be as

effectual as if the infant had attained the age of 21 years and
signed and given the receipt. This enactment applies to

companies as well as to the Bank of England, and the word
'stock' includes shares. The petition for the order must be
made by the guardian of the infant. If there is no guardian
one must be appointed for the purpose of the application.

Having regard to the above statutory provision a company,
on becoming aware that a shareholder is an infant, may decide
to withhold payment of dividends on his shares until such an
order has been made. But a debtor cannot rely upon the
disability of an infant to give a legal discharge as a defence to

an action brought by an infant suing by his next friend. The
debtor must find a person able to mve a discharge (Simpson on
Infants, 3rd ed., p. 47). If suclran action were brought to

recover dividends on an infant's shares, the company might
pay the amount of the dividend into Court, and so get a good
discharge for it, but it would seem that they would have to
pay the plaintiff's costs of this action up to the payment in.



86 SECRETARIAL PRACTICE

Provision is made by the rules of Court for payment of money
received in an action by an infant to the Public Trustee or if

the Court so directs to the next friend of the plaintiff, or his

solicitor.

It may be added that a dividend warrant in the ordinary

form is a bill of exchange payable to the order of the share-

holder named in it {Thairlwall v. Great Northern Railway Co,,

1910, 2 K.B. 509), and his signature of it, or indorsement of it,

therefore entitles the holder to receive and enforce payment
of the warrant notwithstanding that the indorser is an infant

(Bills of Exchange Act, 1882, s. 22 (2) ), though he incurs no
liability by indorsing it. An infant may have a current

account with a banker, but not an overdraft.

Upon the whole, if dividend warrants in the usual form are

made payable to the shareholder's order and crossed, it is

difficult to see what risk the company could run in the matter.

Under s. 7 of the Gasworks Clauses Act, 1871, the guardian
of an infant shareholder in a gas company can give a suificient

discharge for money payable to the infant. Whether a similar

provision in the articles of association of a registered company
would be effective seems doubtful.

3. Transfers, A transfer of shares held by an infant

cannot effectually be made except under an order of Court.

The company should, therefore, refuse to accept a transfer

made by a shareholder known to be an infant. If it does
accept such a transfer it may perhaps be made liable to him on
attaining his maiority for any loss sustained by him by reason
of the transfer. If such an order is made it will authorise some
named person to transfer on behalf of the infant. But if a
company does allow an infant to transfer to an adidt and
registers the transferee it cannot afterwards raise any question
as to the voidability or otherwise of that transfer {Gooch's

Case, L.R. 8 Ch. 266).

4. Calls, An infant is liable to pay calls upon partly paid
shares held by him imless and until he repudiates his shares.

Taking shares is not merely a contract, but the purchase of an
interest to which statutory obligations are attached (Simpson
on Infants, 3rd ed., p. 42; North-Western Railway Co. v.

McMichael, 5 Exch. 114). This being so, it seems that the
Infants' Relief Act, 1874, does not affect the matter.

The views set forth may be summarised as follows:

1. An infant may be a holder of shares or stock in a com-
pany.

2. He cannot compel a company to register him as a holder
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of partly paid shares nor (probably) as a holder of fully paid
shares or stock.

3. A company upon discovering that a transferee of shares

who has been registered as a member is an infant, may apply
to have the name of the transferor registered in his stead unless

precluded from doing so by laches.

4. If a company registers an infant knowing him to be
such it cannot afterwards repudiate him.

5. An infant cannot vote at a general meeting of the com-
pany, but his guardian can vote on his behalf if the company
is governed by the Companies Clauses Act, 1845, or if there is

express provision for that purpose in the articles of association

of a registered company.

6. A company does not run any practical risk in issuing

dividend warrants to a member, though he may be an infant.

7. A transfer of shares by an infant is voidable. It is

advisable to refuse to accept a transfer by a shareholder known
to be an infant

;
but if the company registers such a transfer

to an adult it cannot go behind it.

8. An infant holder of partly paid shares is liable for calls

unless and until he repudiates the shares.



CHAPTER IX

Conditions of

laine.

Share Warrants

The issue by a company of share warrants to bearer may be
next considered.

A Share Warrant to Bearer or, as it is designated by the

Companies (Consolidation) Act, a share warrant, is a docu-
ment under the seal of the company to the effect that the
bearer is entitled to the number of fully paid shares of the
company stated therein, the distinguishing numbers of those

shares being specified (Appendix F, Form 46). A share

warrant is by mercantile usage and by virtue of Section 37 (2)

of the Companies (Consolidation) Act, 1908, a negotiable

instrument transferable by mere delivery, that is to say, it

may be passed from hand to hand, and the bond fide holder

for the time being is entitled to the benefit of it. The
statutory law relating to share warrants is contained in

s. 37 of the Act.

Share warrants may be issued in respect of any fully paid
up shares or stock by any public company limited by shares
which is authorised so to do by its articles. A private

company’s articles of association must not take power to

issue share warrants, as otherwise it cannot limit its member-
ship in accordance with the requirements of s. 121 and of

the Companies Act, 1913.
The conditions governing the issue of share warrants are

settled either by the company’s articles of association or by
resolution of the board of directors.

It is not usual to print the conditions on the back of the
warrant, but to print them separately and to issue them on
application. The holder can then keep his conditions of

issue by him, while he will probably lodge his warrant with
his bank for safe custody. This course also enables the
company more easily to vary the conditions subsequently, if it

should become desirable to do so.

It is highly important to guard against forgery, and the
warrants should therefore be printed on paper bearing a
distinctive water mark. It is desirable that the printing

88
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should be done direct from a steel plate which cannot easily

be imitated.

Upon making an issue of share warrants the following

points require consideration:

(1) The power of the company and the directors to issue

share warrants under the articles of association.

(2) The denominations to be issued, that is to say, the

number of shares to be comprised in each class of warrant
it is proposed to have printed, c.g, it may be decided to issue

warrants in three classes representing i, 5 and 25 shares per

warrant respectively. Each warrant should be given a
distinctive serial number, and the respective denominations
should be denoted by an initial letter, so that if the warrants
are in denominations of i, 5 and 25 shares respectively,

warrants for i share would have the letter A before the

warrant number, warrants for 5 shares would have the

letter B, and warrants for 25 shares would have the letter C.

In each denomination the numbers of the warrants printed

could commence with the number one. It is usual to have
each class of warrant printed in a distinctive colour. The
distinctive numbers of the shares comprised in each warrant
would be written in by hand when the warrant is being issued.

(3) The conditions of issue must in no way controvert the
articles of association, for models of w^hich see Clauses 35 to

40, Table A, appended to the Act. A specimen set of con-

ditions is given hereunder:
1 . Upon any dividend or interest being declared to be payable upon

the share or shares specified in any share warrant, the directors shall

insert an advertisement in a daily newspaper published in London,
and elsewhere if they shall think fit, stating the amount per share or
per cent, payable, the date of payment and the serial number of the
coupon to be presented, and thereupon any person presenting or
delivering up a coupon of that serial number at the place or one of
the places stated in the said advertisement shall be entitled to receive,
at the expiration of such number of days (not exceeding five) after
so delivering it up, as the directors shall from time to time direct,

the dividend or interest payable on the share or shares specified in
the warrant to which the said coupon shall belong, according to the
notice which shall have been so given by advertisement.

2 . The company shall be entitled to recognise an absolute right in
the bearer for the time being of any coupon so advertised for payment
as aforesaid to the dividend or interest declared payable in respect of
such coupon, and the delivery of such coupon shall 1^ a good discharge
to the company accordingly.

3. If any share warrant be worn out or defaced the directors
znay, upon the surrender thereof for cancellation, issue a new one in its

stead. In every case provided for by this condition, there shall be
paid to the company by the person avaOing himself of these oondiiioiis,
such reasonable fee per share warrant as the directors shall from time
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to time determine, and the stamp duty (if any) payable on the new
share warrant.

4.

No person shall as bearer of a share warrant be entitled (a) to
sign a requisition for calling a meeting or to give notice of his intention
to submit a resolution to a meeting, or (b) to attend or to exercise any
privilege as a member of a meeting, unless he shall in case (a) before
or at the time of lodging such requisition or giving such notice of
intention as aforesaid, or in case (b) three days at least before the day
fixed for the meeting, have de^sited at the egistered office of the
company or elsewhere, as the directors shall from time to time deter-
mine, the share warrant or warrants in respect of which he claims to
act and vote as aforesaid, and unless the share warrant shall remain
so deposited until after the meeting and any adjournment thereof shall
have been held. The names of more than one as joint holders of a
share warrant shall not be received, and the Board may, if it deem
necessary, require from the depositor of share warrants as above a
statutory declaration to the effect that he is the owner of the share
warrant or warrants so deposited, and may endorse on such share
warrant or wai rants a statement of the fact, date, purpose and con-
sequence of its or their production.

5.

There shall be delivered to the person so depositing a share
warrant as aforesaid a certificate stating his name and address and the
number of shares represented by the warrant so deposited by him.
This certificate shall be signed by the secretary or other person author-
ised by the directors, and such certificate shall entitle him to attend and
vote at any general meeting in the same way as if he were a registered
member of the company in respect of the shares speafied in the said
certificate. Upon delivering up the said certificate to the company,
or the company's bankers, as the case may be, the warrant in respect
whereof it shall have been given shall be returned. The warrant in
respect of which such certificate is granted shall be retained, however,
by the company until the surrender of the certificate aforesaid.

The certificate shall be as follows:

—

THE 'A' COMPANY LIMITED
No
This is to certify that

of has in accordance

with the regulations of the company deposited the

undermentioned share warrant (s) in respect of which
he is entitled to attend the extraordinary (or ordinary)

general meeting of the company to be held at

on the day of
, 19 .

Dated the day of
» 19 •

For The 'A* Company Limited.

(Here will follow particulars of share warrants deposited.)

6.

No person as bearer of any share warrant shall be entitled to
exercise any of the rights of a member (save as hereinbefore expressly
provided in respect of general meetings) without producing such
warrant and stating his name and address, and without (if and when the
directors so require) making a statutory declaration that he is the
true owner of the warrant so produced.
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7. upon surrender of a warrant to the company for cancellation
together with all coupons not then due and upon payment of such
sum and upon such conditions as the directors may from time
to time prescribe, the bearer of the warrant shall be entitled to be
registered in respect of the share or shares included in the warrant,
but the directors shall in no case be responsible for any loss or damage
incurred by any person by reason of the company entering in its register

of members upon the surrender of the warrant the name of any person
not the true and lawful owner of the warrant surrendered.

8. Upon surrender of a warrant to the company and upon payment
of such fees as the directors shall determine and the amount payable
in respect of stamp duty on the issue of such warrants* the bearer of a
warrant shall be entitled to have issued to him warrants of smaller
denominations equal in the aggregate to the denomination of the
warrant surrendered to the company.

9. These conditions are subject to such alterations as may be made
from time to time by resolution of the board of directors.

10. In the above conditions * share warrant* or ‘warrant* means
warrant to bearer in respect of a share or shares of the company issued
pursuant to the articles of association of the company.

Notes on Conditions, (For the purpose of illustration it

is presumed that the company has shareholders in the
United Kingdom, and in Eg5rpt.) It is required by
Condition i that notice of any dividends payable be
advertised, and the following is a form of advertisement
for this purpose:

THE *A' CO. LTD.

DIVIDENDS ON ORDINARY SHARES.

Notice is hereby given that a dividend of four shillings

(less United Kingdom income tax) per share has been
declared payable upon the ordinary shares of the com-
pany as on the ist July, 1921. Coupon No. 14 attached
to share warrants will be payable on and after the ist

July, 1921, at the A. B. Ba^ Ltd., Lombard Street,

London, E.C., at the rate of four shillings (less United
Kingdom income tax) per share in payment of the
aforesaid dividend.

Listing forms may be obtained from the said bank.

Coupons must be left three clear days for examination.

By order of the Board,

Address

Date

Secretary,
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The following intimation may sometimes be added usefully

to the notice:

'Holders of share warrants intending to submit a
claim to the Inland Revenue for refund of income tax
should apply for a certificate as to deduction of tax
when presenting their coupons for payment.*

Lost In dealing with cases of a share warrant or coupons stated
Warrants. to have been lost or destroyed it is necessary to act with

the utmost caution. In no case should a duplicate share
warrant be issued without the fullest possible indemnity
from a bank or guarantee society, and only then after most
exhaustive investigation and proof by a third person that

it has been lost beyond recovery.

Condition 5 gives the form of the certificate to be de-

livered to anyone depositing warrants in accordance with
Condition 4, and forms of this certificate may, when
printed, be bound in book form with a counterfoil to each
(see Form 47). The issue of this certificate requires to be
carefully controlled and each form should bear a separate

folio number. As a safeguard in the use of this form the follow-

ing words should be added at the foot, viz.
:

' Important—The
warrants named herein will be delivered only in exchange
for this certificate, which must be carefully preserved.*

Subject to the articles of association the fees referred to

in Conditions 7 and 8 may be fixed by the Board,
A specimen form of application for share warrants is given

in Form 48, and upon such a form being completed and
handed in to the company’s office together with the share
certificates and fees payable, the company would issue a
receipt (see Form 49).

In recording the issue of share warrants three tj^pes of

registers are usually required as follows:

(1) Particulars of share warrant applications received
and details of the warrants issued in respect thereof
(see Form 52).

(2) Particulars of applications received for the
exchange of warrants intoregistered shares, giving details

of the warrants surrendered (see Form 53), and

(3) The serial number of every warrant printed with
columns in which to enter the distinctive share numbers
inserted on the warrants (see Form 54).

In addition to the foregoing a stock book should be kept
recording all the warrants printed and a summary of all

warrants issued, so that at any time it may be possible to
ascertain full details of the warrants remaining m stock.
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Before execution of a warrant, stamp duty thereon must
be paid by means of an impressed stamp at three times the

ai valorem duty payable upon transfers of shares, that is to

say, at the rate of £3 per cent, on warrants issued on and after

ist September, 1920, the duty being calculated upon the
nominal value of the shares or stock comprised in the
warrant (Stamp Act, 1891, Schedule i. Section i). The
stamp duty must be impressed before the warrant is executed.

The Stamp Act provides for commutation of the duty
payable in respect of share warrants.

It is provided by the Stamp Act, 1891 (s. 107) that any
person who, at the time when a share warrant is issued

without being duly stamped, is the managing director,

secretary or other principal officer of the company, shall

be liable to a fine of

The requirements of the articles of association with
regard to the affixing of the seal should be strictly followed

in the case of share warrants.

On issuing a share warrant, the name of the registered

holder must be struck out of the register of members as if he
had ceased to be a member, and the following particulars

entered therein:

(a) The fact of the issue of the warrant.

(b) A statement of the shares or stock included in

the warrant, distinguishing each share by its

number.

(c) The date of the issue of the warrant (s. 37 {5)).

These requirements of the Act may conveniently
be carried out by using a rubber stamp, which
may be impressed on the right-hand side of the
accounts concerned in the register of members,
the latter being posted from the entries in the
share warrant issue register referred to above,
the distinguishing numbers of the shares being
entered in the proper columns of the register ot

members, as if the shares were being transferred

out of the member’s name.

In view of the importance of safeguarding issues of war-
rants, the applications and cancelled share certificates are

sometimes examined by the company’s auditors and the
share warrants checked and initialled by them, before sub-
mission to the Board for issue and sealing, the auditors

giving a certificate that the warrants are in order and duly
stamped.
When ready for delivery the warrants should be dis-
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tributed in strict accordance with the instructions upon the
application, and a form on the lines of Form 55, may be
usefully employed for this purpose, the detachable receipt

at the foot thereof being carefully safeguarded when returned
to the company.
The necessity may arise for dealing with applications for

the exchange of share warrants of certain denominations
for warrants of other denominations, and for this purpose a
form similar to Form 57 may be used and the receipt issued
by the company upon the lodgment of such an application
with the warrants for surrender may be on the lines of

Form 50.

The only direct information given to the Registrar of joint

stock companies regarding the issue of share warrants by a
company is contained in the annual return and summary.
In the return the issue of share warrants in exchange for

registered shares during the period covered should be treated

as if the member had transferred the shares since the date
of the last return. The information required to be stated
in the summary is set out in s. 26 (2) of the Act and appears
on the form of summary.

Subject to the articles of the company the holder of a
share warrant is entitled, in accordance with s. 37 (3J,
upon surrendering the warrant for cancellation to have his

name entered as a member in the register of members. The
warrant must be actually surrendered and cancelled, as
otherwise the company is responsible for any loss which may
be involved. In dealing with such cases an application form
for exchanging share warrants for registered shares should
be required (see Form 56). A form of receipt for this

application and for the share warrants deposited in con-
nection therewith would be issued by the company (see

Form 51), and might, in practice, be treated as a transfer

receipt in the event of the shares being sold before the share
certificate is ready for delivery in exchange. The applica-

tion for registered shares would be entered in the share
warrant surrender register (Form 53), and the entry posted
in due course from there to the holder’s account m the
register of members.

If by the conditions or articles the holder of a share
warrant is entitled to receive notice of meetings it is generally
provided that these may be given by advertisement, the right

to attend being subject to the warrant having ^en pre-

viously deposited at the company’s office or bankers (see

Specimen Condition, 4 supra). When the annual report and
accounts with notice of general meeting are printed, a
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paragraph on the following lines may be inserted after the
usual notice of meeting:

' Holders of share warrants are reminded that if they

wish to attend and vote at the meeting, either personally

or by proxy, they must, three clear days before the day
appointed for the meeting, deposit their warrants at the

registered offices of the company at

or at the Bank

London.

'

The payment of dividends [see s. 37 (i)] is provided for

by means of a series of detachable coupons at the foot of

the warrant (see Form 46). These coupons should be
numbered consecutively the numbers commencing at the
bottom right-hand corner in order to facilitate detachment,
and they must bear on each one the serial number of the
warrant to which they belong. A talon (see Form 46)
should be provided for the issue of fresh coupons when
the original series is exhausted. It is usual for the secretary's

facsimile si^ature to be printed on the coupons and talon.

When a dividend is about to be paid, arrangements should
be made for the coupons to be received and paid, usually at

the company's bankers, or at the offices of the company.
The exact amount payable on the whole of the shares

represented by the share warrants in circulation should be
transferred from the general account to Coupon No
Account with the bankers. Payment at the company’s offices

involves separate cheques and directors' signatures, which are

obviated by payment of the coupons at the company's
bankers.

It should be noted that shares represented by share
warrants are not good for the purposes of share qualification

for a director or manager of the company, where such a
qualification is required by the articles [s. 37 (4)].

A contract to sell registered shares will not be satisfied

by a delivery of share warrants [Iredale v. General Securities

Corporation (1916), 33 T.L.R. 67].
Section 38 of the Act sets forthTthe very heavy penalties

to which a person will become liable if he forges or otherwise
alters any share warrant or coupon with intent to defraud, or
falsely and deceitfully personates any owner of a share
warrant or coupon.
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Share warrants are more popular on the continent than in

England, the majority of companies issuing warrants being
those whose shares are dealt in abroad, and it is not un-
common for the terms on the warrants to be printed in two
or three languages in parallel columns for the convenience
of the foreign holders.

Coupon Registers should be kept in which the payment
of coupons can be recorded. The entries in the coupon pass
book are numbered consecutively and the corresponding
number written against the numbers of the warrants in

the coupon registers according to their denomination.



CHAPTER X

NOTICES

We have already seen that, by s. ii6 of the Act, a document
(which includes a notice) may be served on a company by
leaving it at or sending it by post to the registered office of

the company. It is proposed in this chapter to deal
generally with the notices which a company may require

to give to its members.
A very important duty of the secretary of a company is

to prepare, or supervise the preparation of, all notices, and
to ensure their due despatch to the proper persons.

It will be remembered that by s. 63 every limited company
must have its name, including, of course, the word ‘ Limited,'

mentioned in legible characters in all notices of the com-
pany, and this will head the notice. The address of the

registered office of the company, from which the notice will in

general be sent, will follow, with the date. Or the date will

be placed at the foot of the notice on the left-hand side. As
regards the signature, or authentication, of the notice, s. 117
of the Act provides that a document (which by s. 285
includes notice) or proceeding requiring authentication by a
company may be signed by a director, secretary, or other
authorised officer of the company, and need not be under its

common seal. The secretary will not, of course, send out
any notice to the shareholders without the authority of the

board, and the ordinary and proper method of authenticating

a notice is for the words ' By order of the Board ' to appear
over the signature of the secretary. Thus the general form
of the notice will be as follows:

The Company, Limited.

221 Bridge Street,

London, E.C.

July 2$th, 1922.

Notice is hereby given that, &c., &c.

By order of^the Board,

07

Secretary.
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Notices to individuals will in general take the form of

letters, headed by the name of the company, with the address
and date following, and commencing in some such form as

follows:
—

‘Dear Sir, I am directed to inform you that, &c.,'

or 'Sir, I hereby give you notice that, &c.,' and concluding,

‘Yours faithfully, John Smith, Secretary/
Notice of The most important notices unquestionably are notices of
lleeimss* general meetings. Others, such as notice of call, notice to

holders of share warrants of declaration of dividend, although
accuracy and clearness of expression are, of course, necessary,

do not require special treatment. Ambiguity should be
carefully avoided; and although it is desirable to write

English, literary style should not be the first consideration

in a business document.
The general meetings of a company which will have to

be convened are the statutory meeting, and ordinary

general meetings. In addition, extraordinary general meet-
ings may from time to time be necessary, whether convened
by the directors on their own initiative, or convened on
requisition.

Apart from the preliminary matter of ensuring that the

meeting is convened by the proper authority (as to which see

p. 109), the secretary’s duties as to convening a meeting are

threefold. He must take care (i) that the proper length

of notice is given; (2) that it is duly given to ^ persons en-

titled to receive it; and (3) that it is properly framed. The
salient point to remember is that the provisions of the
articles must be strictly followed, whether the meeting be
the statutory meeting, or an ordinary or extraordinary
general meeting.

Length of As regards the length of notice, the articles must be con-
Notice. suited. Table A of 1862, cl. 35, and many special articles,

require seven days’ notice at the least to be given. This,

without more, means seven clear days [Railway Sleepers Co.

(1885), 29 Ch. 204] ; accordingly, neither the day of the service

of the notice, nor the day on which the meeting is to be held,
must be counted in the seven days. Therefore, in general,

if the meeting is to be held on the 20th of the month, the
notices, if sent by post, should be posted not later than the
iith. Articles, however, often prescribe that, unless other-

wise provided, the day of the receipt of the notice shall be
counted but not the day of the meeting; in such a case,
where clear days are elsewhere required, this provision does
not apply [Pavilion, Newcastle-on-Tyne (1911), W.N. 235].
Table A, cl. 49, provides for ‘seven days' notice at the least
(exclusive of the day on which the notice is served or deemed
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to be served, but inclusive of the day for which notice is

given) and since clause no provides that a notice shall be
deemed to be served at the time at which the letter would
be delivered in the ordinary course of post, the latest day
for posting the notice, in the case of a meeting to be held on
the 20th, would in general be the 12th. It is therefore

necessary for the secretary to ascertain from the articles,

(i) the length of notice required; (2) when notice is deemed
to be served; and (3) whether the day of service, or the day
of the meeting is or is not to be included in the number of

days. In the rare cases where the articles of a company do
not provide for the length of notice, s. 67 of the Act applies,

and the notice will be a seven days' notice, served as required

by Table A.
In despatching the notices the secretary will have to con-

sider whether all the shareholders are entitled to receive a
notice, and this depends on the articles of the company.
In the absence of regulations to the contrary, all shareholders

on the register are entitled to receive notices of meetings and
to attend and record such votes as they are entitled to.

But sometimes particular classes of shareholders, e.g,

preference shareholders or shareholders, the calls upon whose
shares are in arrear, are not entitled to receive notices or

to attend general meetings. But in cases where particular

shareholders are simply excluded from the right to vote at

general meetings, it would appear that they are entitled to

receive notices and to attend and even to speak at meetings.
In some companies, whilst certain classes of shareholders
are excluded from general meetings, they are specially

empowered to attend meetings called for certain specified

purposes, and more particularly meetings convened for the
purpose of passing a resolution for winding up.

Notices need not be sent to shareholders who choose to

reside abroad [Union Hill Silver Co, {1870), 22 L. T. 400;
Smyth V. Darley (1849), 2 H. L. C. 789]. But sometimes the
regulations provide that a member hving abroad may
appoint an agent to receive notices, and notify the company
of the fact, or that the company may give notice by adver-
tisement, or by posting up a copy at the registered office of
the company.
Where the company has issued share warrants to bearer,

the articles, or regulations made by the directors in
pursuance of the articles, may provide for notices being
given to the holders by advertisement, or, where they have
furnished the company with an address, for the sending of
notices to that address.

H

To whom
Notice sent.
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Statutory
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It is commonly provided that, in the case of shares

registered in joint names, only the person whose name
stands first on the register is entitled to notice.

Representatives of a deceased or bankrupt shareholder

are not entitled to receive notices until they have become
members by formal registration [Allen v. Gold Reefs of West
Affica (1900), I Ch. 656] unless the articles otherwise

provide.

With reference to the statutory meeting, doubts have been
expressed whether all the members of the company are

necessarily entitled to notice of it, although they may not all

be entitled to notices of other general meetings. S. 65 (i)

of the Act provides for ‘ a generd meeting of the members of

the company jvhich shall be called the statutory meeting.*

S. 65 (2) provides that the statutory report shall be sent ' to

every member of the company* (as well as to every other

person entitled under the Act to receive it). If the notice

of the statutory meeting is, as is common, indorsed on the

statutory report, all the shareholders must necessarily

receive it. But even if it is not, it would be unsafe to assume
that certain members need not receive it. The words of

s. 65 (i), ' a general meeting of the members of the company,’
differ from those of s. 64 (i) (which makes provision for the

annual general meeting) 'a general meeting of every com-
pany.* Although there can be no doubt that some members
may be precluded from attending general meetings of the

company, other than the statutory meeting, yet having
regard to the special wording of s. 65 (i) and to the object

of the statutory meeting, it appears to be intended that no
member is to be precluded from attending that meeting. If,

however, a company has issued share warrants before the
statutory meeting, it seems clear that, apart from special

provisions in the articles, or regulations made by the board
in pursuance thereof, a holder is not entitled to notice of the
statutory meeting or to receive the report, since he is not a
member [s. 37 (4)].

In addressing notices it is not necessary that they should
be directed exactly in the same way as the member's address
appears upon the register, but the member’s place of abode
must be given with substantial accuracy [Liverpool Marine
Insurance Co, v. Haughton {1874), 23 W. R. 93].

It is a matter of the utmost importance that proper notice
should be given to every shareholder who is entitled to receive
it, for the omission to serve even a single member vdll render
a resolution invalid [Smyth v. Barley (184^, 2 H. L. C. 789;
Young v. Ladies Imperial Club {1920) 2 K, B. 523], unless, as
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is commonly the case, there are provisions in the articles to

the effect that the accidental omission to give notice to any
member, or the non-receipt by any member of the notice, is

not to invalidate the meeting. It should be observed that,

where by the articles notice may be given personally, or by
sending it through the post to a member at his registered

address, it is not properly given if it be left by hand at the
registered address.

In framing the notice, the primary point to remember is Ccmtaiits o!

that the meeting has no power to pass any resolution outside Mfotioe.

the scope of the notice [Bridpott Old Brewery Co. (1867),

2 Ch. App. 191 ; Vale ofNeath Brewery Co., Lawe's Case (1852),

I De G.M. and G. 421 ; Isle of Wight Railway Co. v. Tahourdin

(1884), 25 Ch. D. 320]. And, of course, the provisions of the
articles must be strictly followed.

The articles usually provide that the notice of a meeting
shall state the place, day, and hour of meeting, and in the case

of special business the general nature of such business.

Special business is usually defined as all business transacted

at an extraordinary general meeting, and all business

transacted at an ordinary general meeting, except the
sanctioning of a dividend, and the consideration of the
accounts, balance sheets, and the ordinary report of the

directors.

The principle of law, that a meeting has no power to pass
any resolution outside the scope of the notice, must be con-
sidered in connexion with the common provision of articles of

association, just mentioned, to the effect that a notice of a
meeting to transact what is commonly described as special

business must state the general nature of the business. The
sufficiency of notices has frequently been discussed before
the Courts, and a few instances may be mentioned
as affording some guidance. It is impossible to lay down
any hard and fast rule as to what notice is or is not
sufficient, since it has been held, in Normandy v. Ind, Coope
& Co. (1908, I Ch. 84), that the sufficiency of a notice must
be determined by the special circumstances of each case.

Here are five concrete examples: (i) A notice specified a®*®*®P****

resolution to the effect that directors* remuneration should be
40 per cent, of certain profits; the resolution was passed with
the substitution of 30 per cent, for 40 per cent. : held, that the
alteration did not invalidate the resolution [Torbock v. Lord
Westbury (1902), 2 Ch. 871]. (2) Notice was given of an
extraordin^ meeting for the purpose of altering the com-
pany*s articles; the notice did not mdicate the nature of the
alterations, wlfich were important: held, that the notice was
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insufficient [Normandy v. Ind, Coope & Co, (above)]. (3) The
notice convening a general meeting stated that it wo^d be
held for the purpose of receiving the directors' report, and
the election of directors and auditors. The directors' report

which accompanied the notice, mentioned special business

not referred to in the notice, namely, the ratification of the

board's previous election of a director: held, that the notice

and report together were sufficient notice of this special

business [Boschoek Proprietary Company v. Fuke (1906),
I Ch. 148]. (4) The notice of the annual general meeting
stated that the meeting was for the purpose of considering

and, if thought fit, of passing certain resolutions, * with such
amendments and alterations as shall be determined upon at

such meeting.' One of the resolutions was for the appoint-

ment of three specified persons as directors. To this resolu-

tion an amendment was carried that two additional specified

persons should also be appointed; the articles provided that

the number of directors should not be more than seven nor
less than three : held, that the business transacted was within

the scope of the special business indicated in the notice [Beits

& Co, V. Macnaghten (1910), i Ch. 430]. (5) The notice of a
meeting to pass special resolutions, authorising directors

to retain the remuneration they had received as directors of a
subsidiary company, did not specify the amount of such
remuneration, which was large

;
neither did an accompan5dng

circular : held, that the resolutions were invalid [Baillie v.

Oriental Telephone (1915), i Ch. 503].
The above cases illustrate two general principles which have

been laid down with regard to notices, namely (i) that the
notice must fairly disclose the purpose for which the meeting
is convened [Kaye v. Croydon Tramways Co, (1898), i Ch.

358; Tiessen v, Henderson (1889), i Ch. 861]; and (2) that
at the same time it must not be construed with excessive
strictness [see remarks of Selwyn, L.J., in Wtighfs Case
(1868), reported in footnote 12 Eq. 345].
As regards the statutory meeting the body of the notice

will be in the following, or some similar form:

'Notice is hereby given that, pursuant to s. 65 of the
Companies (Consolidation) Act, 1908, the statutory
meeting of the company will be held at House,

Street, London, E.C., on day, the th day
of 19 , at o'clock in the noon.'

As a rule in convening general meetings for the transac-
tion of special business, the notice should state the resolutions
which it is proposed to bring before the meeting; and then.
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at the meeting, as indicated by the cases referred to above,
any amendment relevant to the resolution may properly be
moved and carried, provided it does not go beyond the
scope of the notice.

A number of forms of common resolutions will be found in

Chapter XIII. Great care must be taken in framing a
notice of a meeting at which it is proposed to pass either a
special or an extraordinary resolution. In this connexion
it is important to observe the precise words of s. 69 (i) and
(2), where an extraordinary resolution and a special resolution

are respectively defined. These two sub-sections run as

follows

:

1. A resolution shall be an extraordinary resolution when
it has been passed by a majority of not less than three-

fourths of such members entitled to vote as are present in

person or by proxy (where proxies are allowed) at a general

meeting of which notice specifying the intention to propose
the resolution as an extraordinary resolution has been duly
given.

2.
,
A resolution shall be a special resolution when it has

been:

() passed in manner required for the passing of an
extraordinary resolution; and

() confirmed by a majority of such members entitled

to vote as are present in person or by proxy (where
proxies are allowed) at a subsequent general

meeting, of which notice has been duly given, and
held after an interval of not less than fourteen days,

nor more than one month, from the date of the first

meeting.

It will be observed that, in the case of an extraordinary
resolution, the notice must specify the intention to propose
the resolution as an extraordinary resolution. The body of

the notice will accordingly be in the following, or some
similar, form:

‘ Notice is hereby given that an extraordinary general

meeting of the above-named company will be held at

, on day, the th, day of . , 19 , at

o'clock in the noon, for the purpose of

considering and, if thought fit, of passing the follovdng

extraordinary resolution;—^That etc.'

If the notice does not specify * the intention to propose the
resolution as an extraordinary resolution,' the resolution

will not be validly passed [MacConnell v. E. Prill & Co. (1916)
2 Ch. 57.]

Extra-
ordinary
Reiolation*

Special

ResolntiOBu

Extra-
ordiiuoy.
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SpedaL But in the case of a special resolution it will be noticed that

the resolution must be * passed in manner required for the
passing of an extraordinary resolution.' And it has been held

by Swinfen Eady, J., that this does not involve the notice

specifying that the resolution is to be proposed as an extra-

ordinary resolution [Penarth Pontoon Co, (1911), W.N. 240].

The body of the notice may be framed as follows :

' Notice is hereby given that an extraordinary general

meeting of the above-named company will be held at

, on day the day of , 19 , at

o'clock in the noon, for the purpose of considering

and, if thought fit, of passing the following resolution in

manner required for passing an extraordinary resolution.

‘That &c., &c.'

‘ Should the above resolution be passed by the requisite

majority it will be submitted for confirmation as a special

resolution to a subsequent general meeting to be here-

after convened.'

Sometimes the articles of a company provide that the two
Conveniiig meetings may be convened by one and the same notice, and it

two Keetings has been decided by the Court of Appeal that such a provision
OQncazrently.

jg valid. The particular article ran as follows: * Whenever it

is intended to pass a special resolution, the two meetings may
be convened by one and the same notice, and it shall be no
objection that the notice only convenes the second meeting
contingently on the resolution being passed by the requisite

majority at the first meeting' [re North ofEngland Steamship
Company, (1905), 2 Ch. 15].

In such a case the form of notice given above will suffice, if,

in substitution for the final paragraph, commencing * Should
the above resolution,' the following is inserted:

‘ Notice is also hereby given that, should the above
resolution be passed by the requisite majority, a further
extraordinary general meeting of the company will be
held at , on day, the th day of , 19 ,

at o'clock in the noon, when the said resolution
will be submitted for confirmation as a special resolution.’

In the absence of such a provision, the two meetings cannot
be convened by the same notice, if the second meeting is to
be held contingently [Alexander v. Simpson {1889), 43 Ch. D.
139] ; but there seems to be no objection to convening both
meetings definitely by the same notice, in which case the
following form of notice may be adopted:
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‘ Notice is hereby given that an extraordinary general
meeting of the company will be held at on the

day of 19 , at o'clock in the noon,
for the purpose ot considering, and, if thought fit, of

passing the following resolution in manner required
for passing an extraordinary resolution:

' That &c., &c.'
‘ And notice is hereby also given that a further extra-

ordinary general meeting of the company will be held at
on the day of 19 , at o'clock in

the noon, for the purpose of receiving a report of the
proceedings at the above-mentioned meeting, and of con-
firming, if thought fit, as a special resolution, the above-
mentioned resolution.

In connexion with notices, care must be taken that the
confirmatory meeting which must be held ‘ after an interval

of not less than fourteen days, nor more than one month, from
the date of the first meeting ' is convened for a date within the
statute. The fourteen days have been held to be clear days
[Railway Sleepers Co. (1885), 29 Ch. D, 204]. Accordingly, if

the first meeting has been held on the 5th of the month, the
earliest possible day for the confirmatory meeting is the 20th.

By s. 3 of the Interpretation Act, 1889, 'month,' means
' calendar month.'

It is to be observed that the requirements of the Statute and
of articles of association regarding notices are intended for

the protection of the shareholders, and it appears that if, in

spite of non-compliance with these requirements, the entire

body of shareholders pass the resolution and waive the

irregularity of the notice, the Court will declare the resolution

valid [Express Engineering Works (1920), i Ch. 466; Oxted
Motor Company (1921), 3 K.B. 32].

By s. 107 (i) of the Law of Property Act, 1922, which comes
into force on January ist, 1926, ‘ In^ deeds, contracts, wills,

orders and other instruments, executed, made or coming into

operation after the commencement of this Act, unless a
contrary intention appears

:

() "Month" means calendar month.

() "Person" includes corporation.

(c) The singular includes the plural and vice versa.

(rf) The masculine includes the feminine and vice versi.'

A notice would appear to be clearly within the meaning of

the word ‘instrument.'



CHAPTER XI

MEETINGS OF SHAREHOLDERS

The subject of this chapter is meetings of shareholders of a
company, board meetings being dealt with in Chapter XIL
Besides general meetings of shareholders, there may also be
class meetings, i.e. meetings of a particular class of share-

holders summoned for a specific purpose specially affecting

the class, and these are also dealt with here so far as they
appear to require special mention.
The provisions of the Act as to meetings while the company

is a going concern are contained in a little group of eight

sections, ss. 64-71, under the general title of 'Meetings
and Proceedings.' S. 64 provides for the holding of the

annual general meeting. S. 65 deals with the statutory

meeting and statutory report. S. 66 treats of meetings
convened on requisition. S. 67 contains a few general

regulations as to meetings, which apply in the very rare

instances where a company’s articles contain no appropriate
provisions. S. 68 provides for the representation of com-
panies at meetings of other companies of which they are
members. S. 69 defines extraordinary and special resolu-

tions. S. 70 provides for their registration, &c. S. 71
enjoins the keeping of minutes of general meetings and
board meetings.
A meeting primd facie means a gathering of two or more

persons. And the Courts have in two cases held that there
cannot in general be a meeting of one person [Sharp v.

Dawes (1877), 2 Q.B.D. 26; Sanitary Carbon Co, (1877),
W.N. 223]. But, as Lord Coleridge said in Sharp v. Dawes,
'It is, of course, possible to show that the word "meeting"
has a meaning different from the ordinary meaning,' and
this was shown in the case of East v. Bennett Brothers (1911.
I Ch. 163). In that case by the memorandum no new shares
could be issued so as to rank equally with or in priority to the
existing preference shares, unless the issue was sanctioned
by an extraordinary resolution of the holders of the pre-
ference shares at a separate meeting of the holders specially
summoned for the purpose. The existing preference shares

106
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being all in the hands of one person, and there being nothing
in the constitution of the company to prevent one person
holding them all, the word 'meeting' was held to be ap-
plicable to the case of a single shareholder.
The general meetings of a going company comprise the

statutory meeting, ordinary general meetings, and ex-
traordinary general meetings.
The statutory meeting (s. 65) is a general meeting of the

members, which must be held by a company limited by
shares not less than one month nor more than three months
from the date at which the company is entitled to com-
mence business. The object of the statutory meeting
is to give shareholders the opportunity of making themselves
acquainted with the promotion and flotation of the company,
both by means of the statutory report (see below) which
they receive before the meeting, and by means of discussion

at the meeting, in case there are any points not included in

the report upon which they desire information.
The statutory meeting is a general meeting, and accord-

ingly there seems no doubt that the provision of s. 64 that a
general meeting of every company is to be held once at the
least in every calendar year, and not more than fifteen months
after the holding of the last preceding general meeting, is

complied with in the first instance by holding the statutory
meeting. 'Calendar year' means the period from January i

to December 31, and not the period of a year dating from the
company’s registration {Gibson v. Barton (1875), 10 Q.B.

329]. A company registered in July, 1924, will necessarily

hold its statutory meeting within that year, ix, if it becomes
entitled to commence business before the end of September,
1924. Its next general meeting must be held during the
year 1925, at an interval of not more than fifteen months
from the statutory meeting. But a company registered on
September 20, 1924, which becomes entitled to commence
business on October 10, need not necessarily hold its statu-

tory meeting until January 10, 1925; and if it is held then,

or on any preceding day in January, 1925, it is not necessary
to hold the next general meeting until the year 1926, care
being taken of course that it is held not later than fifteen

months after the statutory meeting. This seems to be clear

from the judgment of Lush, J., in Gibson v. Barton.
Seven days at least before the day on which the statutory Statatoqr

meeting is held the statutory report must be sent by the
directors to every member of the company, and to every
other person entitled under the Act to receive it. These
last words refer to s. 114 of the Act, which provides
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that in the case of companies registered on or after July i,

1908, holders of preference shares and debentures of a com-
pany shall have the same right to receive and inspect the
balance sheets of the company and the reports of the auditors

and other reports as is possessed by the holders of ordinary
shares in the company. Accordingly, in the case of the
companies referred to, the statutory report must be sent to

debenture holders and debenture stock holders.

The statements which the statutory report must contain
are set out in s. 65 (3) of the Act.

As regards the verification of the report, it must (a) be
certified by not less than two directors of the company or,

where there are less than two directors, by the sole director

and manager [s. 65 (3)]; and (6) so far as it relates to the
shares allotted by the company, and to the cash received

in respect of such shares, and to the receipts and payments
of the company on capital account, be certified as correct

by the auditors (if any), of the company [s. 65 {4)].

Immediately after the report is despatched to the members,
a copy, certified as above, must be filed with the Registrar

[s. 65 (5)].

At the commencement of the meeting a list must be pro-

duced, showing the names, descriptions and addresses of the
members, with their respective holdings, and this must
remain open and accessible to any member during the
meeting [s. 65 (6)].

As regards the business at the statutory meeting, the
members may discuss any matter relating to the formation
of the company, or arising out of the statutory report,

whether previous notice has been given or not. No resolu-

tion, however, may be passed, unless notice has been given
in accordance with the articles (s. 65 (7)].

As regards adjournments, the Act provides that 'the
meeting may adjourn from time to time.' This appears to
introduce a modification of the usual practice, for, generally
speaking, the chairman of a meeting has a discretion as to
adjournment. But it would seem that at a statutory meeting
the majority can compel the chairman to adjourn. Notice of
a resolution can be given in the interval between the original

and the adjourned meetings, if there is sufficient time to
give the length of notice required by the articles of asso-
ciation [s. 65 (8)].

It is to be obseirved that no penalty is prescribed for failure

to send the statutory report to the shareholders, or for failure

to do so within the required time, or for failure to file a copy.
But in case of default in holding the statutory meeting or



MEETINGS OF SHAREHOLDERS 109

filing the statutory report, a shareholder may present a
petition for winding up the company [ss. 65(9) ; 129; 137 (i)].

As regards the ordinary annual general meeting, this is Animal

usually fully provided for by the articles, which should be SSSi
carefidly consulted. The articles generally make provision
for the approximate time when it shall be held, and empower
the directors to fix the date, place and hour. Any pro-
visions of the articles must, however, be read subject to the
provisions of s. 64 (i), which require a general meeting to

be held once at least in every calendar year, and not more than
fifteen months after the holding of the last preceding general
meeting. Not holding a meeting within the calendar year,

and not holding it within fifteen months after the preceding
meeting, are separate offences, and the former offence is

not committed until after December 31st, even though the
period of fifteen months has already elapsed [Smedley v.

Registrar of Companies (1919), i K.B. 97].
It is usual for, and most articles of association require, the

directors to send to the shareholders before each annual
general meeting a report on the affairs of the company for

the year in review; the report usually comments on the
leading features of the company's business, and explains
when necessary the salient points in the balance sheet and
accounts for the year, states the dividend, if any, recom-
mended by the chrectors, and mentions the directors and
auditors retiring and offering themselves for re-election.

As regards extraordinary general meetings—and indeed as

regards all general meetings—^it will be the secretary's

concern to see that every meeting is a valid meeting, and
that any resolutions passed thereat are validly passed.

Before convening a meeting it is necessary to be sure that it Who siay

is convened under proper authority, and the articles should •

be consulted as to who may convene a meeting. In most
cases (as, for instance, in clause 48 of Table A) the directors

may convene an extraordinary general meeting whenever
they think fit, and the secretary, acting on their instructions,

will then prepare and send out notices. Unless the articles

otherwise provide, directors cannot act without meeting as a
board. Accordingly, the secretary's first duty will in general

be to see that the board meeting, at which it was resolved to

call a general meeting, was itsdf duly convened and that a
quorum of the directors was present. Assuming that the
board meeting was in order, he may then prepare and
despatch the notices. Although a secretary cannot convene
a meeting without authority, yet, if under the authority of

an irregulariy constituted board he has convened a meeting.
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the resolutions passed at that meeting are not invalid

[Boschoek Proprietary Co, v. Fuke (1906), i Ch, 148].

The articles maypossiblyprovide that general meetings may
be convened by others than the directors. If no provision

at all as to convening meetings is contained in the articles,

s. 67 of the Act supplies the deficiency by providing that,

in default of regulations, five members may call a meeting.

All regulations, however, as to convening extraordinary
general meetings must be read subject to the provisions of

s. 66 of the Act, which entitles ‘ the holders of not less than
one-tenth of the issued share capital of the company upon
which all calls or other sums then due have been paid' to

requisition such a meeting. This means that the requisi-

tionists must hold one-tenth of such part of the issued

capital as has no calls in arrear upon it, not that the re-

quisitionists must hold one-tenth of the whole of the issued

capital, and must have paid all calls due upon that

one-tenth [Fruit & Vegetable Growers v. Kekewich (1912), 2 Ch.

52]. The requisition, which may consist of several docu-

ments in like form, must be signed by the requisitionists

and deposited at the office of the company, and it must
state the objects of the meeting. (In the case just mentioned
all the documents required the meeting to be convened
'for the purpose of considering the reconstitution of the

board and resolutions concerning the directorate and officers

of the company'; some of them added the words 'in addition

to the affairs of the company in general.' It was held that

the documents were in like form within the meaning of

s. 66 (2), and that they sufficiently indicated the objects of

the meeting.) Thereupon it becomes the duty of the directors,

within twenty-one days, to cause a meeting to be convened,
and this they will do by meeting and instructing the secretary

to call the meeting. After the twenty-one days, if no meeting
has been convened, the requisitionists may themselves
convene one in the same manner as nearly as possible as
meetings are to be convened by the directors. It was
decided in 1901 by Wright, J. [re State of Wyoming Syndicate

(1901), 2 Ch. 431], that the secretary cannot, within the
twenty-one days, convene the meeting without the authority
of the directors; but the further point was left open as to
whether, after the expiration of the twenty-one days, the
requisitionists could convene the meeting by notices signed
by the secretary.

The matter of notices is dealt with at length in Chapter X.
On the day of the meeting, it is necessary to see that the

proceedings are validly carri^ through. The first point is to
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ascertain that a quorum is present. The quorum is prac-
tically always determined by the articles and needs little

further comment. The want of a quorum invalidates a
meeting {Cambrian Peat Co. (1875), 31 L. T. 773]. The
representative of a company, authorised under s. 68 of the
Act to vote on its behdf (see below), may be reckoned in

the quorum [Kelantan Coco Nut Estates (1920), W.N. 274].
The chair must be filled in accordance with the articles. Chainnan.

The articles usually provide that the chairman of the board
shall be chairman at general meetings; failing this, the
meeting elects a chairman from among the directors, or,

failing them, from among the members present. In default
of, and subject to, any regulations in the articles, any person
elected by the members present may take the chair (s. 67).
The duties of a chairman are to preserve order, to conduct

proceedings regularly, and to take care that the sense of the
meeting is properly ascertained with regard to any question
before it [National Dwellings Society v. Sykes (1894), 3 Ch.

159]. If the chairman improperly refuses to put an amend-
ment, the resolution carried will be invalidated [Henderson v.

Bank of Australasia (1890), 45 Ch. D. 330]. When the
views of the minority have been heard, the chairman may
move the closure; and if the motion is carried by the meeting,
he may declare the discussion closed and put the question
to the vote [Wall v. London and Northern Assets Corporation

(1898), 2 Ch. 469].
In due course a resolution will be put to the meeting (see,

as to resolutions. Chapter XIII) and the voting taken by a
show of hands. On a show of hands the principle of ‘one
man, one vote' obtains, but by the express terms of s. 69
no one may vote who is by the company’s regulations not
entitled to vote. S. 69 is only applicable to special and
extraordinary resolutions, but the principle is equally made
applicable to ordinary resolutions by the articles of prac-

tically all companies. It would obviously be easy in many
cases for a member not entitled to vote to attend and vote
on a show of hands; hence the desirability of members
attending signing their names on entering the room. Proxies
are not counted on a show of hands [Ern^s/ v. Loma Gold
Mines (1897), i Ch. i].

Most artides provide that a dedaration of the chairman,
that a resolution has been carried, is to be deemed condusive
evidence of the fact. And this is expressly provided by
s. 69 (3) in the case of spedal or extraordinary resolutions.

The question how many votes were in fact given cannot
afterwards be gone into [Arnoi v. United African Lands Co.
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I Ch. 518]. But a declaration which is erroneous in

point of law is not conclusive \CaYatal New Mines (1902),
2 Ch. 498]. The chairman usually has a casting vote given
him by the articles.

Voiiiig. As regards the right to vote, the prirnd facie rule is that

every member of a company whose name is on the register of

shareholders is entitled to vote. The register is the only
evidence by which that right can be ascertained. The fact

that shares have been transferred to a member by other

shareholders in order to increase their voting power, or with
an object alleged to be adverse to the interests of the com-
pany, and that such member is not the beneficial owner of the

shares, does not disentitle himto his vote [Pender v.Lushington

(1877), 6 Ch. D. 70; Stranton Iron Co, (1873), 16 Eq. 559].
A prohibition in a company’s articles against a director

voting in respect of any matter in which he has an interest

does not preclude him from voting as a shareholder at a
general meeting in respect of any such matter [East Pant
Du United Lead Mining Co. v. Merryweather (1864), 13 W. R.

216], even though such director be sole vendor [North West
Transportation Co. v. Beatty (1887), 12 A.C. 589].

Unless otherwise provided by the articles, a holder of any
class of shares has the right to vote. Some articles restrict

the right to ordinary shareholders, whilst some companies
even ^ow debenture holders to vote.

A transmission clause is usually inserted in articles,

enabling any person who becomes entitled to shares, in con-

sequence of the death or bankruptcy of any member, to be
registered in respect of those shares, and to exercise the right

of voting. In the case of joint holders of shares, the articles

usually give the holder whose name appears first in the

register the right of voting. The bearers of share warrants
are usually given power to vote, but on certain conditions
(e.g. that the warrants are produced and lodged for a stated
time for examination).

Voting when The articles usually forbid any member upon whose shares
Calls aredne. any calls are in arrear to vote; and it has been held that,

where an article provided that a member should not be
entitled to vote whilst any call should be due and payable
in respect of his shares, and the shares of a member were
forfeited for non-payment of calls, the purchaser of the
forfeited shares, which had been re-sold to him by the
company with a certificate stating that he was to be deemed
to be the holder of the shares discharged from all calls due,
was not entitled to vote [Randt Gold Mining Co. v. Wain-
wright Ct90i), 1 Ch. 184]. The articles also sometimes
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forbid any member to vote who has acquired his shares less

than three months before the date of the meeting.
The fact that one member holds a proxy for another does Proxy,

not entitle him to another vote on a show of hands, but it

appears that if the articles allow proxies to be given to non-
members, every such non-member who holds a proxy can
give one vote [Ernest v. Loma Gold Mines (1897), i Ch. i].

As regards voting by the representative of another com- CompanyRo-
pany holding shares in the company of which the meeting is presenttiion.

being held, inasmuch as, by s. 68 of the Act, the representa-

tive (who may be one of the ofl&cials of the company or any
other person) must be authorised by resolution of the
directors, the chairman of the meeting will be entitled to

reasonable evidence of the representative's appointment.
It has been held that he may properly admit the vote on
the evidence afforded by a copy of the resolution [Colonial

Gold Reef v. Free State Rand (1914), i Ch. 382]. Such a
representative may be reckoned in the quorum.

If the voting is taken by a poll, the number of votes to Poll

which each member is entitled depends on the articles. In
default of regulations every memb^ has one vote only (s. 67), «

Many articles provide that upon a poll every member
present in person or by proxy shall have one vote for every
share held by him. Various sUding scales are also sometimes
adopted. It is frequently provided that no member shall

have more than a fixed number of votes; sometimes a
member is not given a vote unless he holds a fixed number of

shares. A sliding scale is most necessary where a vendor
takes a large block of fully paid shares, unless it is desired

that he should control the company.
An agreement to vote in a particular way is good [Greenwell

V. Porter (1902), i Ch, 530], and can be specifically enforced.

[Puddephiut v. Leith (1916), i Ch. 200]. Debenture trustees,

who hold shares as such, may exercise their voting rights

as they deem best, without regard to the wishes of the mort-
gagor company [Siemens Brothers v. Burns (1918), 2 Ch, 324],

If a poll is duly demanded, the conclusiveness of the Demand of

chairman's declaration becomes immaterial. In general PolL

the articles provide by how many members a poll may be
demanded. By s. 69 it is expressly provided that a poll may
be demanded by three persons entitled to vote, unless the

articles provide that it may be demanded by one, two, four,

or five persons entitled to vote. S. 69, however, applies

only to special and extraordinary resolutions. Conse-

ouently, if the articles provided for (say) ten members
demanding a poll, this provision would be valid in the case
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of an ordinary resolution, although in the case of a special or
extraordinary resolution three would suffice.

Assuming that the members demanding a poll are duly
qualified voters, which should not be taken for granted, the
chairman will grant the poll. As to the taking of the poll,

the regulations usually provide that it shall be taken in such
manner as the chairman directs (see, e.g. Table A, clause 57).
However, under such a provision, accompanied by articles

providing in the ordinary way for votes being given either
personally or by proxy, for the appointment of proxies, &c.,

the chairman cannot direct that the poll shall be taken by
means of polling papers signed by the members and delivered

at the company*s office; there must be a personal attendance
by the voter or his duly appointed proxy [McMillan v. Le
Rot Mining Company (1906), i Ch. 331]. The chairman
may, however, in such a case direct that the poll be taken
forthwith. If a poll has been anticipated, the secretary will

probably, before the meeting, have examined the proxies
received at the company's office in favour of the directors,

rejecting all not duly stamped, not delivered in time, not
in proper form, or sent in by members who for some reason,

e.g, non-payment of calls, are not entitled to vote. The whole
matter of proxy voting depends entirely upon the articles of

association, and their provisions must be strictly followed.

Every voter when polling should be required to sign his

name, and insert the number of shares held by him on the
voting paper. When all the votes have been given it is

the usual practice for the chairman to appoint scrutineers

to examine the votes; sometimes the articles provide for

the appointment of scrutineers. In the absence of scrutineers

the responsibility of rejecting any invalid votes will rest

with the chairman, who will in most cases be guided by the

information furnished him by the secretary. Where a poll

is demanded upon more than one resolution, the resolutions

should, upon the poll being taken, be separately voted upon
[Blair Open Hearth v. Reigart (1913), 108 L.T. 665].

‘The poll operates as an adjournment of the meeting,

which is not ended until the decision of the poll has been
taken' [per Cotton, L.J., in R, v. Wimbledon Local Board
(1882), 30 W.R. at p. 402]. Adjournment here means con-

tinuation, and not an adjournment in the ordinary sense,

so as to make proxies which have been obtained after the

meeting, but before the poll, available, in a case where the

articles permit the use of proxies lodged a specified time
before the meeting or adjourned meeting {Shaw v. Tati

Concessions {1913), i Ch. 292]. But where the articles
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provide that proxies must be deposited not less than two
clear days before the day for holding the meeting, proxies
lodged after the meeting, but more than two clear days
before the day fixed for an adjournment thereof, cannot be
used {McLaren v. Thompson (1917), 2 Ch. 261].
The right to vote by proxy, and the mode of exercise of the Proxies,

right, depend on the regulations of the company. The
articles usually provide for such a right and set out a form
of proxy, and the provisions and form must be strictly

followed [Harhen v. Phillips (1882), 23 Ch. D. 14]. But
where articles prescribe that proxies must be in a specified

form, ‘ or as near thereto as circumstances permit,' and the
specified form is a proxy applicable to a single meeting,
general proxies, properly stamped as such, should not be
excluded {Isaacs v. Chapman (1916), 32 T.L.R. 237]. There
is no need for a shareholder's signature on a proxy to
be witnessed, unless the articles of the company so
require.
The proxy may be signed in blank so long as it is properly

filled up by the time it is used {Ernest v. Loma Gold Mines
(1897), I Ch. i], even though at the time of the execution
the date of the meeting has not been fixed {Sadgrove v.

Bryden (1907), i Ch. 318]. And though an unqualified
person is named in a proxy, yet if the qualification exists

when the proxy is lodged and when it is used, it cannot be
objected to {Bombay Burmah Corporation v. Dorabji (1905),
A.C. 213]. A proxy can in general only be held by a person
who is a member of the class of which a meeting has been
summoned {Madras Irrigation Co, (1881), W.N. 120].
The company’s funds may be used by the directors in

sending out proxies containing the names of the directors, or
in stamping the instruments, provided the directors in so
doing are acting bond fide in the interests of the company
{Peel V. London and North Western Railway Co, (1907), i Ch.

5, overruling on this point Studdert v. Grosvenor (1886),

33 Ch. D., 528].
A proxy to be used at one specified meeting or an ad-

journment thereof need only be stamped with a penny
stamp. In all other cases a los. stamp is necessary [Stamp
Act, 1891 (54 & 55 Viet. c. 39), s. 80]. If only a penny
stamp is needed, the stamping must be done before execution
{Sadgrove v. Bfyden (1907), i Ch. 318], but this does not apply
to proxies which need a los. stamp {English, Scottish and
Australian Bank (1893), 3 Ch. 385], nor to proxies executed
abroad (Finance Act, 1907, s. 9), which may be stamped
within thirty days after their arrival in the United Kingdom.

1
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An adhesive stamp must be cancelled by the person executing
the instrument, which will otherwise be void.

Adjourn- The articles usually give power to a chairman to adjourn a
ment. meeting, with the consent of the members present; he may

do so, but is not bound to adjourn, although requested so to

do by a majority of the meeting [Salishury Gold Mining Co.

V. Hathorn (1897), A.C. 268], except, it would seem, at the
statutory meeting.

A chairman cannot, without the consent of the share-

holders, dissolve or adjourn a meeting while any business for

which it was convened remains unfinished. If he attempts
to do so, the meeting may elect another chairman and pro-

ceed with the business [National Dwellings Society v. Sykes

{1894), 3 Ch. 159].
An adjourned meeting is legally a continuation of the

original meeting [Scadding v. Lorant (1851), 3 H.L.C. 418],
and therefore no business can be transacted at an adjourned
meeting which was not within the scope of the original

meeting, except in the case of the statutory meeting.
Class As to meetings of classes of shareholders, these may
Meetings. occasionally be required to be held in cases where the

articles make provision for them. Where such provision

is made, it is commonly with a view to enabling a specified

majority of shareholders in a class to bind the minority to a
variation of the rights of the class. Table A, clause 4, is

typical of the kind of article which is often found in the

articles of a company. It runs as follows: 'If at any time
the share capital is divided into different classes of shares,

the rights attached to any class (unless otherwise provided
by the terms of issue of the shares of that class) may be
varied with the consent in writing of the holders of three-

fourths of the issued shares of that class, or with the sanction

of an extraordinary resolution passed at a separate general

meeting of the holders of the shares of the class. To
every such separate general meeting the provisions of these

regulations relating to general meetings shall muiaiis

mutandis apply, but so that the necessary quorum shall be
two persons at least holding or representing by proxy one-
third of the issued shares of the class.'

The provisions of the particular article, whatever they may
be, must be carefully observed in convening and holing a
class meeting, special care being exercised in ensuring that
the necessary quorum is present.

Class meetings may also be necessary in cases of reorgani-
sation of capital pursuant to s. 45 of the Act (as to which,
see Chapter V). In such a case, the class meeting being a
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meeting enjoined by statute, it is immaterial whether the
articles contain any provision as to class meetings or not.

An important duty of the secretary is the recording of Minotei.

minutes. These are required by s. 71 to be entered in books
kept for the purpose, and minutes of proceedings at general

meetings, as well as of proceedings at boaurd meetings, must
be kept. The minutes in either case should be signed by
the chairman of the meeting at which the proceedings
recorded took place, or by the chairman of the next succeed-

ing meeting. They then become evidence of the proceedings.

This does not mean that they are conclusive evidence, but,

in the absence of any other evidence to show their incorrect-

ness, they will be accepted by the Courts as reliable.

Neither are the minutes exclusive evidence of what took
place at a meeting, and an unrecorded resolution may be
proved by other evidence [Umney v. Fireproof Doors (1916),

2 Ch. 142]. Detailed information in regard to minuting
will be found in Chapter XXV.



CHAPTER XII

DIRECTORS

By s. 285 of the Act the expression 'director* includes ‘any

person occupying the position of director by whatever name
called.* A director is a person who guides or governs the

policy of a company; he may be called a manager, or a
governor, or, as in the case of some financial and trust

companies, a trustee; so long, however, as he occupies a
position which imposes on him the duty of guiding or

governing the policy of a company, he is a director in law,

with all the consequent liabilities and responsibilities.

A managing director is usually also an ordinary director,

who, besides having as an ordinary director to guide and
govern the policy of the company, has in his capacity of

managing director to perform certain executive functions.

In so far as he performs those functions, he is simply an
of&cer of the company; whilst, in so far as he guides and
governs the policy of the company, he is, with the other

ordinary directors of the company, from some points of

view, a trustee; from others, an agent or a managing partner.

The very large body of existing law relating to directors is,

for the most part, outside the scope of this book. But it is

perhaps desirable to deal with certain points which are to

some extent within the province of the secretary.

There is no statutory obligation on a company to have
directors at all; and where the articles so provide, the
control may be vested in a manager or managers; as the
law now stands, there would appear to be nothing to prevent
such manager being a limited company [Bulawayo Market Co.

(1907), 2 Ch. 458].
I and 2 Viet. cap. 106, secs. 28 to 31, and 4 and 5 Viet,

cap. 14, provide that it is not lawful for any spiritual

person holding any cathedral preferment, benefice, curacy,
or lectureship, or who shall be licensed or allowed to
perform the duties of any ecclesiastical office, to act as a
director of any trading company carrying on business for

118
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ways:

1.

2.

3 *

4 -

gain and profit, except in a few specified cases such as schools

and insurance companies.
A director is usually appointed in one of the following Appointment

and Qiuui-
flofttioo*

By the articles.

By the signatories to the articles.

By other directors to fill a vacancy.

By the shareholders in general meeting.

The articles of most companies require a director to be a
shareholder, although there is no enactment rendering it

obligatory. Table A requires at least one share as a quali-

fication.

Where the articles provide that the qualification of a
director must; be the holding of a certain number of shares
‘in his own right,' he need not be the beneficial owner
[Pulbrook V. Richmond Consolidated (1878), 9 Ch. D. 610],

but he must hold the shares in such a way that the company
can safely deal with him in respect of them [Bainbridge v.

Smith (1889), 41 Ch. D. 462]; thus, a bankrupt director

does not, after notice to the company by his trustee, hold in

his own right [Sutton v. English & Colonial Produce (1902),

2 Ch. 502; see also Boschoek Proprietary Co, v. Puke (1906),
I Ch. 148]. Where the articles provide simply that a
director must be the registered holder of a certain number
of shares, the joint holding of shares is a sufficient qualifi-

cation [Grundy v. Briggs (1910), i Ch. 444].

I. As regards appointment by the articles, the conditions

laid down by s. 72 as to signing and filing a consent to act, &c.,

must be complied with.

2. The articles of association may provide that the sig-

natories shall appoint the first directors.

The appointment may be made at a meeting by a majority
of the subscribers [London & Southern Counties Land Co,

(1885), 31 Ch. D. 223], which must be held after, and not
before, the registration of the company [Mbller v. Maclean
(1889), I Meg. 274] ; but without a meeting an appointment
in writing is good if all the subscribers to the memorandum
of association concur [re Great Northern Salt & Chemical
Works (1889), 44 Ch. D. 472], or, in case the articles give the

power to the majority, if signed by the majority.

3. It is commonly provided that any casual vacancy on
the board may be filled by the existing directors.

4. A director appointed to fill a casual vacancy usually

holds ofiSce only until the next general meeting, when the
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shareholders may renew the appointment or substitute

another director. Generally the shareholders in general

meeting have the right to make such appointments as may
be necessary to fill vacancies, however caused.

In all the cases (2), (3), and (4) above, no consent to act or
contract to take qualification shares is required by the Act,
but the articles must be complied with, and s. 73 makes it

incumbent upon a director to obtain his qualification within
the time thereby limited, ix. two months from appointment,
or within such shorter time as the articles may fix, failure to
do which renders his office vacant.

The articles of many companies contain a clause to the

effect that a director shall acquire his qualification within one
month from his appointment, and, unless he do so, he shall be
deemed to have agreed to take the qualification shares from
the company, and the same shall be forthwith allotted to

him accordingly. It was held by the Court of Appeal that
under such a clause the director, after signing the memo-
randum and articles of association, had agreed to take, and
the company had agreed to allot him, his qualification shares
[Anglo-Austrian Printing Co,, Isaac's Case (1892), 2 Ch. 158].

But he can escape liability by resigning within the month
[re Bolton & Co,, Salisbury Jones' Case (1894), 3 Ch. 356].
A director, being a trustee, must not receive his qualification

shares as a gift from a promoter or any one else; nor is he
entitled to purchase his qualification shares and be refunded
the purchase price. Anything he may receive he must
account for to the company [re Carriage Supply Association

(1884), 27 Ch. D. 323; Canadian Oil Works Corporation,
Hay's Case (1875), 10 Ch. App. 593; Caerphilly Colliery Co,,

Pearson's Case (1877), 5 Ch. D. 336; North Australian Co,,

Archer's Case (1892), i Ch. 322]. Nor may he accept and
hold his qualification shares in trust for and at the will of
a promoter to whom he has handed blank transfers [London
and South Western Canal (1911), i Ch, 346].
To avoid inconvenient consequences in cases where a

director has inadvertently acted when his appointment or
qualification was defective, s. 74 of the Act provides that
' The acts of a director or manager shall be valid, notwith-
standing any defect that may afterwards be discovered in

his appointment or qualification.'

Improperly appointed directors, or directors acting after
disqualification, may bind the company by their acts. They
are treated in the light of agents of the company, and the
company is bound by contracts entered into by them on its

behalf, unless it can show that the other party loiew of the
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defective appointment [Mahony v. East Holyford Co. (1874),
L. R. 7 H.L. 869; Dawson v. African Trading Co. (1898),
iCh. 6; BritishAsbestos Co.v.Boyd {1903), 2 Ch. 439; reRawAo/
Syria (1901), iCh. xi$\StaffordshireGasCo. (1892), 66L.T. 413].
The remuneration of a director is not a matter of right Bemanera-

unless it is so provided by the articles of association. Where tion.

no remuneration is given in the articles of association, the
company may vote it in general meeting [Dunstan v. Imperial
Gas Co. (1833), 3 B. & Ad. 125].

Unless otherwise provided, a director is not entitled to

his expenses of attending board meetings, in addition to his

remuneration [Young v. Naval & Military, &c., of South
Africa (1905), i K.B. 687] ;

nor apart from special provisions

is he entitled to his fees free of income tax [Boschoek Pro-
prietary Co. V. Fuke (1906), I Ch. 148].

A director may sue for his fees [Nell v. Atlanta Gold Co.

(1895), II T. L. R. 407], or may prove for his fees with other
creditors in the winding-up of a company [Beckwith*s Case

(1898), I Ch. 324].
When the articles of a company merely provide that

directors* remuneration shall be a specified sum per annum,
they are not entitled to an apportioned part of such re-

muneration for serving for part of a year [Salton v. New
Beeston Cycle Co. (1899), ^ 775 ^ London & Northern
Bank, McConneir s Case (1901), i Ch. 728]. It has been
suggested that the Appointment Act, 1870, applies to such
a case, and that a director is accordingly entitled to be
remunerated in such circumstances for a broken period of a
year; but the Court of Appeal has expressly left the point
open. [Moriarty v. Regent*s Garage & Engineering Co.

(1921), 2 K.B. 766]. Where the remuneration is a certain sum
per annum to be paid at such time as the directors shall

determine, it is a condition precedent to a director’s right

to sue that the directors shall have determined a time for

payment [Caridad Copper v. Swallow (1902), 2 K.B. 44].
Si^arly, if the remuneration is an aggregate sum, to be
divided in such manner as the directors shall determine, a
director cannot sue until the board has made a formal
division [Joseph v. Sonora (Mexico) Land (1918), 34 T.L.R.
220]. But it is now usually provided that their remuneration
shall accrue due de die in diem, or shall be at the rate of so
much per annum.

Directors who are appointed by the Court to be receivers

and managers at a remuneration are entitled to their remuner-
ation as directors in addition [South Western of Venezuela
Railway (1902), i Ch. 701].
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The office of director may be vacated by disqualification,

removal, resignation, or rotation.

Disqualification depends upon the regulations of the com-
pany; but the majority of companies provide in their regula-

tions that a director vacates office when be becomes bankrupt,

though under such a regulation a bankrupt may be appointed
director [Dawson v. African Trading Co, (1898), i Ch. 6]; or

lunatic; or accepts an office of profit under the company
[Astley V. New Tivoli {1899), i Ch. 151] ;

or fails to acquire, or

ceases to hold, his qualification shares (see s. 73) ;
and where

the articles so provide, a director automatically vacates his

office on the happening of the event which disqualifies him,

and the board cannot waive the event, though the disquali-

fication ceases and he is eligible for re-election on its cessation

[Bodega Co, (1904), i Ch. 276]. ' Insolvent’ in a disqualifica-

tion article means commercially insolvent in the ordinary
acceptation of the term [James v. Rockwood Colliery Co,

(1912), 28 T.L.R. 215; London 6* Counties Assets v. Brighton

Grand Hall (1915), 2 K.B. 493; see, however, Sissons & Co,

V, Sissons (1910), 54 S.J. 102j. An article providing that a
director vacates office, * if he is concerned in or participates in

the profits of any contract with the company,’ means that

he vacates office if he, or a firm of which he is a member, is

concerned in any contract with the company, though he has
not participated in the profits [Star Steam Laundry v. Dukas
(1913), 108 L.T. 367].
The company may recover from a director any fees errone-

ously paid to him while disqualified [Bodega Co, (1904), i Ch.

276]. In addition he is liable to a penalty of £5 for every day
on which he acts as director (s. 73).

It is usual to provide that a director shall be removed by
special resolution only. The Court guards the position of a
director jealously; and unless the shareholders pass a resolu-

tion that they wish the director to be removed, it will grant
an injunction against anyone preventing the director from
acting [Pulbrook v. Richmond Mining Co, (1878), 9 Ch.D. 610].

The articles usually provide that a director may resign.

A resignation, when given, cannot generally be withdrawn
[Glossop V. Glossop (1907), 2 Ch. 370].
The most convenient way for a director to resign, where the

articles do not provide for his resignation, is for him to part
with his qualification shares and so ipso facto cease to be a
director.

Sometimes it is provided in the regulations of a company
that the directors shall retire year by year by rotation. This
provision is a convenient one, for a director anxious to retire
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need not offer himself for re-election; and a company anxious
to remove a director may refuse to re-elect him after his retire-

ment by rotation.

Amongst the books which the Act requires a company to Register 0!

keep at its registered office is a register of directors or Diwctors.

managers (s. 75). The particulars required to be inserted

in this register were, by s. 75, the names, the addresses and
the occupations of the directors or managers. Now,
however, by the combined effect of s. i of the Companies
(Particulars of Directors) Act, 1917, and s. 3 of the Regis-
tration of Business Names Act, 1916, the following par-

ticulars must also be included:—The present Christian name
and surname, any former Christian name or surname, the
nationality, and if that nationality is not the nationality of

origin, the nationality of origin, the usual residence, and the
other business occupation, if any, of each director. The
Registrar must be furnished with a copy of the register for

filing, and must also from time to time be notified of any
change in the directorate, or in any of the particulars.

When notice of a change is sent to the Registrar, a complete
list of the existing directors should be given. The list

should have four columns: ‘Names,' ‘Addresses,’ ‘Occupa-
tions,’ and ‘Changes.’ In the last column, changes since

the last list was filed should be noted, e,g. by placing against

a new director’s name ‘in place of ,’ and by
adding ‘ dead,’ ‘ resigned,’ ‘ additional,’ or as the case may be.

In this connection it must be remembered that, unless

exempted by order of the Board of Trade, companies
registered after November 22nd, 1916, and foreign com-
panies establishing a place of business in the United Kingdom
after that date, are required to publish in trade catalogues,

trade circulars, show cards and business letters, on which
the business name appears, and which are sent to any part

of His Majesty’s dominions, the present Christian names
(or initials) and surnames, any former Christian names and
surnames, the nationality if not British, and, if the nationality

is not the nationality of origin, the nationality of origin,

of all directors [Companies (Particulars of Directors) Act,

1917, s. 2 (2); Registration of Business Names Act, 1916,
s. 18].

The business of a company is usually transacted by the Board
directors at board meetings, and, unless the articles provide Meetmgi.

otherwise, the directors must act together as a board, and
cannot act without meeting [D*Arcy v. Tamar Ry. {1867),
L. R. 2 Ex. 158; Haycraft Gold Reduction Co. (1900), 2 CL
230].
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Board meetings are to some extent regulated by the
articles in practically every case. Clauses 87 and 88 of

Table A are, in substance, very frequently the governing
regulations as to board meetings. Clause 87 is as follows:

‘The directors may meet together for the dispatch of busi-

ness, adjourn, and otherwise regulate their meetings as they
think fit. Questions arising at any meeting shall be decided

by a majority of votes. In case of an equality of votes,

the chairman shall have a second or casting vote. A director

may, and the secretary on the requisition of a director shall,

at any time summon a meeting of the directors.' By the

first words of clause 87, a very wide discretion is left to

directors as to regulating their meetings. It would, no
doubt, be competent to them, under such a power, to frame
an elaborate code of rules as to the convening of meetings
and as to the procedure thereat, and to place these on the
minutes, when they would govern the future, until altered.

But, as a rule, few if any rules are definitely made, and,

apart from any practice which may grow up, matters are

left very much at large. In consequence, decisions as to

board meetings have been numerous, and where neither

the articles nor any rules made by the board themselves
apply, these decisions are binding.

Clause 88 runs :
‘ The quorum necessary for the transaction

of the business of the directors may be fixed by the directors,

and unless so fixed shall (when the number of directors

exceeds three) be three.'

Qnomiii. The articles usually prescribe the number of directors

required to constitute a quorum, but, if not so prescribed,

the number who usually act in conducting the business of
the company will constitute a quorum [Tavistock Ironworks
Co., Lyster's Case (1867), 4 Eq. 233; see also re Bank of Syria

(1901), I Ch. 115], or a majority of the whole board [York
Tramways Co. v. Willows (1882), 8 Q.B.D. 685]. Where the
articles provided that the minimum number of directors

should be four, that A and B should be the first directors,

and that the first directors should have power to appoint
others, it was held that there could be no valid board meeting
until A and B had appointed two other directors [S/y,

Spink & Co. (1911), 2 Ch. 430].
A board meeting of a number less than the quorum

prescribed by the regulations is invalid [Faure Electric

Accumulator Co. (1888), 40 Ch. D. 141] ; and where a director
may not vote on any matter in which he is interested, he
does not count towards a quorum for such business [re

Greymouth Point Elizabeth Co. (1904), i Ch. 32; North
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Eastern Insurance Co. (1919), i Ch. 198], e.g. where the
business is the allotment of shares to himself [Neal v. Quinn
(1916), W.N. 223]. Most companies have a clause empower-
ing directors to act in spite of vacancies; but this will not
enable them to act unless they form a quorum [Newhaven
Local Board v. Newhaven School Board (1885), 30 Ch. D.

350].
Ordinary board meetings are usually held at fixed intervals Time and

[e.g. once a fortnight) at some fixed hour and place; extra- Notice,

or&nary board meetings are usually summoned by the
secretary or one or more of the directors. Notice ought to
be given to the directors of such ordinary board meetings;
if they are not held at such fixed intervals, notice must, to
ensure a valid meeting, always be given to all the directors

[Portuguese Copper Mines, Steele*s Case (1889), 42 Ch. D.
160]; but not if they are abroad [Halifax Sugar Co. v.

Francklyn (1890), 59 L. J. Ch. 591]. An accidental meeting
of directors cannot be treated as a board meeting against the
wish of one of them [Barron v. Potter (1914), i Ch. 895]. The
notice need not state what business is to be transacted, unless

it is so provided in the articles [Compagnie de Mayville v.

Whitley (1896), i Ch. 788], or in the regulations made by the
directors themselves

; but it is advisable to specify the business

in the case of a notice of a special board meeting. As regards

the length of notice, subject to any provision in the articles or

to any regulation made by the directors, no special length
of notice is required, but the notice should be a reasonable
one.

The regulations often provide that any irregularity in the
directors* proceedings shall be of no effect as regards the
company itself.

The invalidity of a meeting will not affect persons dealing
with the company without notice [Royal British Bank v.

Turquand (1856), 6 E. & B. 327; County of Gloucester Bank v.

Rudry Colliery Co. {1895), i Ch. 629]. The transactions of

an invalid meeting may be ratified at a subsequent board
meeting, provided it is held within a reasonable time [Portu-

guese Copper Mines, Badman's and Bosanquet*s Cases (1890),

45 Ch. D. 16].

A director can, if qualified, sustain an action in his own Rights,

name against the other directors on the ground of individual

injury to himself, for an injunction to restrain them from
wrongfully excluding him from acting as a director [Pulbrook

V. Richmond Mining Co. (1878), 9 Ch. D. 610].

A director does not make himself responsible for an act Rosponsi*

done at a meeting at which he was not present, and which is
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complete without further confirmation, merely by voting at

a subquent meeting for the confirmation of the minutes
[Burton v. Bevan (1908), i Ch. 240].

Directors can delegate their powers to a committee of

their number, if authorised so to do by the articles, but not
otherwise [Howard*s Case (1866), i Ch. App. 561]. The
committee need not consist of more than one director [re

Taurine Co, (1884), 25 Ch. D. 118; Umnev v. Fireproof

Doors (1916), 2 Ch. 142]. The articles usually provide that

the regulations as to meetings of directors, keeping minutes,

&c., shall apply also to meetings of committees.

It is the duty of the secretary to be present at all board
meetings. He should have prepared an Agenda paper, and
he will, of course, take notes as the business proceeds, in

order that he may afterwards be in a position to write the

minutes. (As to minutes, see Chapter XXV.) He will also

have at the meeting the Directors' Attendance Book, in which
those present will sign their names. The Bankers’ Pass Book,
made up to date, should also be produced, and, if necessary,

some financial statement in addition should be prepared, in

order that the financial position of the company may be
perfectly clear. All letters and other documents requiring

the attention of the board, including cheques for signature,

should be ready for immediate production as and when
required.

A company must have a common seal, upon which its

name must be engraved (see s. 63 (i)). The custody and
use of the seal are matters which should be strictly provided
for. As regards its custody, this is usually provided for by
resolution of the board, duly entered upon the minutes. It

is common for the seal of a company to be provided with
two locks, and the keys of those locks to be kept by the
chairman and the secretary respectively, so that the seal

cannot be used in any informal or improper manner.
As regards its use, Table A, clause 76, provides that the

seal shall not be affixed to any instrument except by the
authority of a resolution of the board, and in the presence
of at least two directors and the secretary, or some other
person appointed by the directors; and that these persons
must sign every instrument to which the seal is affixed.

Special articles frequently vary these provisions, but strict

formalities are almost invariably prescribed.

The Law of Property Act, 1922, s. 73 (see Appendix L),

contadns provisions as to the execution of instruments by or
on behadf of corporations. The Act comes into force on
January ist, 1926; a company will then be able to take
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advantages of these provisions, notwithstanding anything in

its articles.

A Seal Book should be kept in which should be entered
particulars of the documents to which the seal of the com-
pany is affixed. This should contain a description of the
document, the date of the resolution authorising its sealing,

and the names of those in whose presence the seal was
affixed and who signed the document.

It is not advisable to affix the seal of the company Contracts,

unnecessarily to documents, since, if sealed, theybecome liable

to be stamped with a deed stamp of los. It must be re-

membered that the making of contracts by a company,
whether under seal, in writing, or by word of mouth, is

expressly provided for by s. 76 of the Act. The effect of

this provision is to place a company in the same position

as an individual in regard to the formalities to be observed
in the making of contracts.



CHAPTER XIII

When
Invalid.

RESOLUTIONS

Resolutions are of two classes—resolutions of shareholders

(or classes of shareholders) and resolutions of directors.

Resolutions of shareholders are of three kinds—ordinary,

extraordinary, and special.

A shareholders' resolution may perhaps be defined as the

formal expression of the will of the company; for the proper
method by which the shareholders can express the will of the

company on any particular question is by passing a resolution

in general meeting.
The articles usually provide that certain things can be done

with the consent of the company in general meeting. The Act
also provides that certain things can only be done with the

sanction of a special or extraordinary resolution.

If there are no provisions in the articles as to the way in

which the consent is to be given, it may be that a formal
resolution is not strictly necessary, and that the proved
assent of every one of the shareholders (and not a majority
only) to a proposal would bind the company. But if the
articles lay down rules for ascertaining the wishes of the
shareholders, those rules must be observed.

A resolution is invalid:

—

1. If it contravenes any provision of the law, or is contrary
to public policy

;

2. If it proposes that something shall be done which is

beyond the powers of the company;

3. If the meeting is not validly constituted according to
the articles or the Act, and if any of the provisions of the
articles or the Act as to the conduct of business are not
observed; but a resolution duly passed by a meeting con-
vened by a board irregularly constituted is valid [Boschoek
Proprietary Co, v. Fuke (1906), i Ch. 148].

Unless the articles otherwise provide, a resolution (not
being special or extraordinary) can be passed, if the voting
is ts^en by show of hands, by a simple majority of those

128
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present, and, if a poll is demanded, by a simple majority of

the votes given at the poll.

The characteristics of extraordinary and special resolutions

have already been dealt with to some extent in Chapter X
^see p. 102). Both are defined in s. 69 of the Act, the effect of

which is here summarised.

For a resolution to be an extraordinary resolution:

(1) It must be passed by a majority of not less than three-

fourths of the members present in person or by proxy (where
proxies are allowed);

(2) Only those members present who are entitled to vote
may be counted;

(3) It must be passed at a general meeting;

(4) Notice of the meeting must have been duly given;

(5) The notice must have specified the intention to

propose the resolution as an extraordinary resolution.

If any one or more of the above conditions are not fulfilled,

the resolution is not an extraordinary resolution.

For a resolution to be a special resolution:

(1) It must be passed in manner required for the passing of

an extraordinary resolution. This involves the fulfilment of

the first four of the conditions specified above as necessary
in the case of an extraordinary resolution, but not necessarily

of the fifth [Penarth Pontoon Co, (1911), W. N. 240; and
see p. 102]

;

(2) It must be confirmed by a majority of the members
present in person or by proxy (where proxies are allowed) at

a second general meeting;

(3) Only those members then present who are entitled to

vote may be counted;

(4) Notice of the second meeting must have been duly
given;

(5) The second meeting must be held after an interval of

not less than fourteen days, nor more than one month, from
the date of the first meeting.

The efifect of the other provisions of s. 69, which are

applicable both to extraordinary and to special resolutions,

may be thus summarised:

(i) At any of the meetings referred to above, a declaration

of the chairman that the resolution is carried is, unless a poll

is demanded, conclusive evidence of the fact, without proof

of the number or proportion of votes recorded in favour of

or against the resolution.

Ezfrsordio
nary Ratoln-
tion.

Special

S^olntion.
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(2) At any of the meetings a poll may be demanded by
three persons entitled by the articles to vote, or, if the
articles so provide, by any other number of persons entitled to

vote not exceeding five persons.

(3) On a poll, members may give the number of votes to

which they are entitled by the articles.

(4) Notice of any of the meetings is duly given and the
meeting duly held when the notice is given and the meeting
held in accordance with the articles.

S. 70 of the Act provides that within fifteen days from the
passing of an extraordinary resolution, or the confirmation
of a special resolution, as the case may be, a printed copy of

the resolution must be forwarded to the Registrar, to be
recorded or filed

;
and that copies of all special resolutions in

force must, when articles have been registered, be embodied
in or annexed to every copy of the articles issued after the
confirmation of the resolution

;
in case no articles have been

registered, a member is entitled to have a printed copy of

every special resolution forwarded to him on payment of a
sum not exceeding is. There are penalties for default in

obeying these provisions.

A resolution (whether ordinary, extraordinary, special or

by directors) should be clearly expressed and should deal

definitely with the result intended to be attained, providing
as may be necessary for the means by which the result is to

be attained, and for the consequences that will follow: if a
resolution required by the Act is to be passed, it should
follow the wording of the Act.

Thus a resolution to increase the capital should define the
nature of the new shares; a resolution to pay a dividend
should, besides stating the amount, state the day on and
the period in respect of which it is to be paid, and the
members to whom it is to be paid [e,g, those on the register

on a fixed day).

A few common forms, both of directors’ resolutions and of

shareholders’ resolutions, are given below, and may be
adapted to meet the requirements of particular cases.

Directors’ Resolution to Issue Prospectus.

Ponns 0! Resolved that the prospectus of the company which has been con-

Rwolfftiffllff. sidered at this meeting be dated and be signed
by the directors now present, and that the same be sent to each other
director named therein for signature by him or his authorised agent,
and that the same when signed by all the directors named therein be
forthwith filed with the Registrar of Companies and that immediately
thereafter the prospectus be issued and advertised as hereafter resolved.
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Directors' Resolution to Allot Shares.

The minimum subscription being £
It is Resolved that the number of shares mentioned in the
column set against the name of each applicant mentioned in the
column of the application and allotment sheets (signed for identifica-

tion by one of the directors) be, and the same are hereby, allotted to
such applicant, making a total allotment of shares.

Resolved, that a letter of allotment, with notice of the amount
payable on allotment, be sent to each allottee, and that a letter of

regret returning his application money be sent to each applicant to
whom no allotment has been made.

Directors’ Resolution to make Call.

That a call of s. per share be made upon the members (or, upon
shares Nos. to ), such call to be payable on the day
of , 19 ,

to Messrs.
,
the

company's bankers, at

Directors’ Resolution to Forfeit Shares.
That

,
the registered holder of

shares of ^ each, numbered to inclu.sive in this company,
having failed to pay the instalment of per share due on the said
shares on the day of

, 19 ,
and having

failed to comply with the notice served upon him, dated the day
of

, 19 ,
the said shares be and the same are hereby

forfeited.

Directors’ Resolution to Pay a Dividend
That a di\idend of per share be paid upon the preference
shares, and a dividend of per share be recommended to be
paid upon the ordinary shares of the company in respect of the
period of months to the th last to all shareholders whose names
appear on the company's register on the day of ,

19 , and that such dividends be paid on the day of 19 .

Directors’ Resolution to Close Books.
That the transfer books of the company be closed from the
day of to the day of > *9 »

both inclusive.

Special Resolution to Alter Articles.
That the articles of association of the company be altered as follows:

1. That in article 17 the words “ "

be inserted after the words ** "

2. That in article 23 the words ** "

be cancelled.

3. That the following article be substituted for article 113:

Resolution of Company Appointing Committee of
Investigation.

That a committee be appointed to investigate the affairs of the
company, and that the committee have right of access to the books
and accounts of the company, with power to examine directors and

K
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officials of the company, and power to employ at the expense of the
company professional assistance in the investigation, and that the
committee do make a report to be circulated among the shareholders,

and that and be members of the committee, with
power to add to their number, and that this meeting be adjourned to

to receive the report.

Resolution of Company to Increase Capital,

That the capital of the company be increased to £ by the
creation of new preference shares of each, to rank
pari passu as regards dividend and in all other respects with the
preference shares of the original capital of the company, and that such
new shares be offered in the first instance at a premium of

per share to the members of the company in proportion, as nearly as

may be, to their holdings, whether of preference cr of ordinary shares,

and that the directors be authorised to dispose of all such new shares

as may not be taken up by the members of the company as aforesaid

to such persons and upon such terms as they may deem expedient in

the interests of the company.

Resolution of Company to Issue Debentures.
That the directors be and they are hereby authorised to borrow the

sum of Iso^oooy and to secure the same by the issue of 500 debentures
of £100 each, beanng interest at the rate of 5 per cent, per annum
payable half yearly, and charged upon the undertaking of the company,
and all its assets, present and future, including its uncalled capital,

and that except as aforesaid the said debentures be issued upon such
terms and conditions in all respects as the directors think fit.

Extraordinary Resolution to Wind Up.

That the company cannot by reason of its liabilities continue its

business, and that it is advisable to wind up the same.

Special Resolution to Wind Up.

That the company be wound up voluntarily.

Amendments As regards amendments to resolutions the following points

may be noted:

Any amendment relevant to the motion may be moved,
provided that it does not go beyond the scope of the notice

convening the meeting, or of the business that may be
transacted at a meeting without notice.

If such an amendment is improperly withheld by the
chairman from the meeting, the Court w^l declare the reso-

lution invalid [Henderson v. Bank of Australasia (1890),

45 Ch. D. 330], If such an amendment is passed, the chair-

man should put to the meeting the resolution as amended.
If there are more amendments than one, they may be put
to the meeting in the order in which they are proposed, or,

if this is inconvenient, in the order which the chairman
judges most convenient. If an amendment is proposed to
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an amendment, the former should be put first, and if it is

passed, the amendment as amended should then be put,
followed by the resolution as amended.
An amendment altering the terms of a resolution cannot

be moved at a second meeting which has been called simply
for the purpose of confirming or rejecting the resolution

[Wall V. London & Northern Assets Corporation (1898),
2 Ch. 469].

Directors’ resolutions are, of course, passed by a simple
majority in all cases. If the voting is equal, the chairman
may, if so authorised by the articles, give a second or casting

vote. If he has no casting vote, and the voting is equal, the
resolution is not carried. The matter of voting generally

is dealt with in Chapter XI.
Although a resolution of the company in general meeting

is a formsJ expression of the will of the majority of the share-

holders, yet it does not follow that such a resolution is

effective to control the policy of the company, for by the
articles the control may be vested in the directors. Some-
times practically the whole of a company’s powers are vested
in the directors, and in that case, unless the articles otherwise
provide, neither an ordinary resolution, nor even an ex-

traordinary resolution, of the members can coerce the
directors in the exercise of those powers, but the articles

must be altered by special resolution, if the directors are to

be controlled [see Automatic Self-Cleansing Filter Co, v.

Cuninghame (1906), 2 Ch. 34; Marshall's Valve Gear Co. v.

Manning, Wardle & Co. (1909), i Ch. 267; Quin & Axtens v.

Salmon {1909), A.C. 442].



CHAPTER XIV

ACCOUNTS

A CHAPTER on Accounts may appear to some secretaries

to be out of place in a book dealing with secretarial practice.

In a company of any magnitude the book-keeping and
accounts will naturally be under the control of a separate

official, who may or may not be responsible to the directors

through the secretary, but in any case there can be no doubt
that the secretary who desires to be efficient in the highest

sense—and indeed every man wholly or partially controlling

or directing a commercial undertaking—needs to be ac-

quainted with the principles of accountancy, even if his

duties do not actually demand executive ability in that

direction. It is for this reason that this chapter is included.

It is intended to be of assistance to the secretary in the

execution of his duties to the directors of his company, and
is not in any way a treatise on book-keeping or accountancy.
There are already many excellent works dealing with
accountancy from every point of view, which can be con-
sulted by any secretary who requires a deeper knowledge of

the subject.

The secretary is in a fiduciary position in relation to his

directors, and through them to the proprietors of his

company, and in this sense the more abstruse side of ac-

countancy interests him to a greater extent than the elements
of book-keeping. He should be concerned with the results

obtained by the book-keepers rather than with the actual
machinery of book-keeping. In every large business in

which the accounts are in the charge of a separate official,

it may be taken for granted that an adequate system of
book-keeping by double entry will be in use, and that it will

be intelligently adapted to the particular business concerned,
so that the results obtained may be clear and of practical
service to the directors.

In case the secretary is directly responsible for the accounts
he will necessarily, unless the business operations are very
small in number, require the assistance of a competent

*34
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book-keeper whose work in detail will be controlled and
checked by the auditors of the company.
When there is a responsible accountant in the service of

the company, the secretary, like the directors, relies upon
the accountant for information to guide him in his actions

and to justify him in his decisions, and for this reason the
secretary is primarily concerned with the results of the
accountant's work, but only secondarily with the means
used to obtain the results.

It may be taken for granted that in the office of any
properly organised company the ordinary books of account
will exist. These will include the cash book, containing the
banking accounts in detail. In large concerns, which
frequently have more than one banker in England, and
conceivably one or more banking accounts in countries

with which they trade, there may be more than one cash
book. In any case the procedure of book-keeping will be
the same, and the result should be to provide the secretary

at intervals with a return showing the balance according
to the banker’s pass book, the cheques issued but not cleared,

the lodgments made but not credited, and finally the balance
available for actual drawings. In large concerns, or con-

cerns working with a small margin of free capital, this should
be prepared daily. Such a return will, in case of need, also

show amounts standing on deposit account, overdrafts, and
balances at foreign bankers available for transfer to the

main banking account. It will also be necessary for the

secretary of any concern trading largely with foreign

countries to have a daily return of the rates of exchange
between England and the countries in which his company
buys or sells. Until recently rates of exchange were so

stabilised that this was not of importance, but at present
(and so far as can be seen, for some time to come) it is and
will be very necessary in the circumstances mentioned.
With such returns as these the secretary will be able to

see his way ahead financially. He will probably require to

see that sufficient money is accumulated for the pa3nnent of

salaries, and (in the case of a manufacturing concern) wages,
and raw materials. He will be provided with a list of

recurring commitments, such as rents, rates, water, gas, etc.,

and of intermittent commitments such as bills payable,
and of special commitments, as for example large or special

expenditure on plant or buildings.

Speaking generally also the onus will be on the secretary
to see that the directors are provided at their monthly or
possibly weekly meetings with a s5mopsis of the financial
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transactions since their previous meeting, a statement of the
cash resources at the time of the meeting, a statement of
cheques to be drawn or bills to be accepted at the meeting,
and a forecast of the anticipated collections and disburse-
ments to be made before the next meeting.

Subsidiary to the work of the cashier as affecting the
secretary is the petty cash, which in the case of large con-
cerns may involve the disbursement of very considerable
amounts annually. It is advisable that the petty cash
should be in the nature of an imprest fund, and that a
synopsis of the expenditure through the petty cash during
any given period should be provided, and a cheque drawn
for the total amount, so as to bring the fund up to its original

amount. In this way the expenditure from petty cash is

brought before the secretary and directors in an analysed
form, and their especial attention is called to any large or
exceptional disbursements.

In the case of branches it may be arranged for their
petty cash expenditure to be made from an imprest fund
provided out of the petty cash of the main office, and always
forming part of the petty cash balance of that office.

Postage should again be subsidiary to petty cash, and
should ^so preferably be treated as an imprest fund, to be
brought up daily to its original amount. The cashier, or
some other officii appointed by the secretary for the purpose,
should examine the postage book and the balance of stamps
and money in hand at irregular intervals, and the secretary
himself should endeavour occasionally to examine and call

for the postage book, and the record (if a separate record be
kept) of the cost of telegrams despatched. The conscious-
ness that such an examination may at any time be made is

a powerful deterrent of petty defalcations.
It will be found also that the cost of providing printed

petty cash dockets is amply repaid to any large concern.
It will also be found a salutary provision to couple with the
use of these dockets the rule that no pa5nnent is to be made
by the cashier without the counter-signature of the head
of a department, or (if the sum be over a certain pre-
determined amount) of the secretary himself. This should
apply also to payments which cannot immediately be passed
through the books, such as advances (to be accounted for
later) to members of the staff for travelling expenses.

In the case of large branches, or large works separated
from the main office, it will probably be more practical
for separate banking accounts to be set up, as well as
separate petty cash accounts. Copies of these, with the
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necessary supporting vouchers can be sent to the main
office at regular intervals to be embodied in the books of the
company.
Under such circumstances as these, i,e, when the works or

spending departments are separated by some distance from
the main office at which the principal book-keeping of the
company is done, it is particularly necessary that care

should be taken to devise a system which provides the
necessary safeguards for the directors and the secretary

and other officials. Effective methods are, that either the
whole of the cash transactions of the works or branch shall

be worked by what are in effect imprest funds, or preferably,

that as much as possible of the cash disbursements shall be
made direct from the main office.

Under either system it will be necessary for the works or
branch to requisition what monies they require from the
head office for wages and salaries as there is no other place

at which the disbursements of these sums can be made than
the actual place where they are earned. Cheques for the
amounts required to be disbursed will be paid into the

works* banking account, and the receipts for the disburse-

ments will afterwards be sent to the head office for checking.

This, however, may be modified in part by an arrangement
for the payment of the wages of higher officials of the works or

branch direct from the head office,by cheque or other means.
It is possible, under the first of the alternatives mentioned

above, for money to be provided for the other disbursements
of works or branches—such as those for purchases of

materials—against requisitions supported by detailed lists

of the accounts which the works or branch have to pay.
For many reasons, however, it is advisable that the actual

power of disposal of money by works or branches shall be
reduced to a minimum. Therefore so far as concerns pur-

chases of materials or other goods, or contracts for work,
the invoices or certificates should be received by the works
or branch, checked, authorised for payment by them and
forwarded to the head office. At the ^ame time arrange-

ments should exist by which suppliers send their monthly
statements of account or other demands for payment
direct to the head office, who will issue cheques in payment
directly to the suppliers. Under this system there is a
fairly adequate safeguard against collusion or fraud, while
at the same time there is an added security against error

from the book-keeping point of view.
The secretary may be responsible in some cases for the

conduct of foreign branches of his company, or of agencies.
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No section of the accounts of a company is more difficult

to control than this; personal inspection can only be main-
tained at comparatively long intervals and at an expense
which is apt to become onerous. In very large businesses

a travelling audit is conducted from the head office, and in

some cases the book-keepers of the various foreign branches
interchange visits at uncertain intervals determined by the

head office. In such cases as these the secretary at the head
office may arrange for a series of reports which will assure
him of the well-being of the branches. But short of this it

will be his duty, in conjunction with the accountant, to

ensure the good and proper conduct of the branches so far

as is possible under distant control. The most difficult part
of this problem will obviously concern the cash at the

branches, and this can be most effectively controlled by the

following system, which has been successfully used by a
number of companies having foreign branches.
Each foreign branch has two accounts opened at a local

bank, into one of which all collections are paid without any
deduction. A certain amount of control of these collections

is maintained by the head office, owing to the fact that the

latter is aware of the debts owing each month by customers
in connection with each branch. From this first or No. i

account (over which no official at the branch has any power
other than that of lodging amounts collected) there is

transferred automatically by the banker at the end of each
month to a second or No. 2 account a fixed monthly sum,
calculated by experience to be sufficient to meet the ex-

penses of the branch for the ensuing month. The manager
of the local branch has power to draw upon this second
account only. By this means, although the possibility of

fraud or defalcation is obviously not avoided, yet the time
during which defalcations might remain undiscovered is

limited, and the amount endangered is also limited. At the
same time the personnel at the local branch are aware that
by the means described there is a constant, but not in any
way humiliating, check sustained by the head office.

The remaining balance in the first account can either be
drawn upon by the directors as need arises, or instructions

can be given to the foreign or branch bankers to transfer

either fixed amounts at irregular intervals, or irregular

amounts at fixed intervals to the company's main banking
account.

Similar procedure may be adopted in those cases where
the foreign branches take the form (so frequent nowadays)
of subsidiary companies registered in the country in which
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they trade, except that in these cases the directors of the
subsidiary company will release the balance of funds in the
first or No. i account as and when need arises.

It may be taken as a rule that the larger the business the
secretary has to control, the more difficult it will be to keep
in touch with details, and it is therefore to the advantage of

the secretary to devise forms and synopses which, while they
arise logically out of the work of departments and do not
add to it more than is absolutely necessary, shall give the
secretary, and through him the directors, a condensed view
of all that happens. In regard to cash there can be no more
important or helpful document than an analysis of the cash
books, bringing together of course the details of whatever
number of cash books may be in use. This document is

preferably prepared each month, beginning and ending with
the combined bank balances shewn on the cash books.
These balances will naturally be checked by the secretary

with the pass books and the cashier's agreements thereof.

The details of receipts may be briefly sub-divided according
to the needs of the business, either into classes of goods sold,

or geographically into the districts in which the sales are

made.
The expenditure should also be classified so as to show

the monthly expenditure on salaries, wages, raw materials

(with any sub-analysis which may be necessary), freight, and
so on, according to the nature of the business. In manu-
facturing concerns a useful subsidiary figure is the average
number of workmen who earned the wages shewn, and this

can, if necessary, be further sub-divided into classes of

goods made, or (if more fitting to the needs of directors) into

shop departments. A refinement of great utility is to

combine in this main analysis the sub-analysis of amounts
spent through the petty cash, instead of showing merely
the amounts paid over to the cashier for petty cash purposes.

This will of course necessitate bringing in the petty cash
balance at the beginning and end of each month.
A combination of the twelve monthly analyses here

described will provide an invaluable document, forming
(as it will) a chart of what may be called the financial cir-

culatory system of the business.

The immediate duties of the secretary in connection with
accounts and cognate branches of his business must, as we
have already said, depend largely on the size of that business
and the method and perfection of its organisation. In most
companies the accountant, the sales manager, the worxs
manager, the chief engineer, or other chief officials will
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probably report periodically in regard to their own branches
of the business. A report will, in all probability, be made
on all these branches at the periodical meetings of the

board, and it will quite possibly fall within the secretary’s

province to provide returns of this nature, dealing with other

than the purely secretarial side of the business.

The secretary therefore may be well advised to keep
running summaries of the work of all departments, such as

the value and classification of orders received, and of goods
delivered; of the output of the factory, mine, or estate con-

cerned; of the number of men engaged in each operation

of the work, and so on, according to the nature of the

business. He should also periodically have in his hands
a list of balances owing by customers and to suppliers,

with indication of the approximate dates when both become
payable. Lists of bills receivable and payable are also

necessary for that full survey of the business which the

modern secretary should have, if he is to be in fact the

‘chief of staff’ to the board.

The modern secretary should moreover be skilled in reading
a balance sheet. He should be able to examine the pub-
lished accounts of any company, and, if called upon, reduce
them to their lowest terms, leaving out extraneous items and
taking into account all relative considerations, even though
not immediately apparent in the wording and figures, so

that a person not so skilled may be able to digest the result.

It will also, in all probability, be the duty of the secretary

to assure himself that vouchers or invoices, duly checked
and passed by the authorised officials, are in existence for

all amounts, payment of which is demanded by the cashier.

It should be the duty of the secretary to see that complete
lists of these items, with brief descriptions and the numbers
of the cheques, accompany the cheques which are placed
for signature before the board, or the finance committee, if

one exists. One very important incidental task of the
secretary, frequently overlooked, is to make sure that
duplicate payments for the same items are not called for,

either by negligence or fraud. He should personally
examine all spoiled cheques and assure himself that they are
cancelled and that every cheque is used or accounted for.

The energetic secretary will always require cheques to
be drawn fully, legibly, and according to the oft repeated
advice of bankers, to prevent fraud, and he will make rules

with regard to the insertion of the full and proper names
of the drawees, the due crossing of cheques when necessary,
and the adequate checking of the letters and enclosures
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which may have to accompany the cheques when they are
posted.

The preceding remarks deal with those portions of the
accounts of a large trading concern which may be held to

reflect upon the work of the secretary in his primary
capacity of chief official, and as the focussing point under the

directors of the whole of the concerns of his company.
There are of course other matters of account in which the
fully equipped secretary will be interested, even if the mag-
nitude of his company makes it impracticable for him to

take any active part in the book-keeping. These matters of

account are those dealing with the company as a legal entity,

such as, for example capital and dividend accounts.
A company having decided to issue the whole or part of

the authorised capital, the necessary board minutes and
arrangements for the issue will be made, and it will then be
the duty of the secretary to see that the money for the
shares is paid into the coffers of the company, and he will

first of all collect the amount due from the original sub-
scribers, and when this is paid into the company's banking
accounts, it will, in the ordinary way, be entered in the share
cash book.
A separate account must be opened at the bankers called

‘Share Capital—Application Account,* and the application

forms will be collected day by day from the bank, agreed
with the pass book, and entered in detail in a share cash
book.
Supposing the issue has been over-applied for, the surplus

amount will remain to the credit of the ‘ Application Account

'

until after allotment, when it will be transferred to the

'Allotment Account' and credited to the individual sub-

scribers in respect of amounts payable on allotment.

As soon as the allotment letters have been posted, an
account will be opened at the bank called ‘Share Capital:

Allotment Account,' to which the surplus balance referred

to above will be transferred.

The amounts received on allotment, and subsequently the
amounts received on calls, will be dealt with in the same
manner as in the case of amounts received on applications.

In dealing with debenture stock, the same method will apply.
In the event of shares being issued at a premium, or of a

pminission being paid on their issue, or of debentures being
issued at a discount or a premium, the amount of the in-

stalment will vary. In the case of a discount on an issue,

where the debentures are terminable and repayable at pai

,

if the discount cannot be written off, a sinking fund should
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be created, built up by annual contributions from revenue
of such an amount as shall, by the date of redemption,
represent the total amount of discount at which the deben-
tures were originally issued. Commission on issues of shares

should be written off at the earliest possible date.

In the case of a premium, if the conditions of the issue

provide for the repayment at par of the loan capital in

respect of which it was collected, this can be retained on the

balance sheet, and in the case of both share and debenture
capital, there is no legal obstacle to the amount of cash
collected by way of premium being treated as divisible

profit, if the articles of the company permit.

In regard to cash resulting from issues of capital, and its

use for the ordinary purposes of the company, the bankers
will be instructed to transfer amounts from day to day from
the share capital cash accounts to the current banking
account, and, if necessary, to the deposit account in the

event of the money not being required on current account.

Should there be any amounts outstanding on account of

any call, after the due date fixed for its payment, notice

will have to be sent to the shareholders in arrear, and such
steps taken as may be necessary to enforce payment, in

order that the call account may be fully cleared by the cash
received.

The orders to the bankers to receive calls {i,e, the upper
parts of the call letters) are returned to the company with
the pass book, checked against the call cash book, and the
amounts paid up on the shares posted to the credit of the
individual shareholders in the share register.

The transfer and other registration fees should be collected

from the registration department at stated intervals by
the accountant, who should satisfy himself that all fees for

transfers lodged for registration, probates, letters of ad-

ministration and other transfers of title have been collected.

It is usual for the board to issue a cheque in favour of the
bankers for the exact amount of any dividend or debenture
interest, with instructions for it to be placed to the credit

of the specific dividend or interest account, and this cheque
will be treated through the cash book in the same way as an
ordinary payment and charged to dividend or interest, which
will in due course be cleared by crediting the warrants, as
paid, by a journal entry agreeing with the special pass book.

In some companies it is the practice to journalise the
whole of the entries in the cash book. The only object
attained by this method of treating the accounts is that
every transaction of the company is put through the journal.
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and nothing is posted into the ledger except from the

journal; the ledger then balances; whereas in treating the

cash book as its own ledger account, the balance at the debit

or credit of the cash account has to be taken into account
for the purpose of balancing both sides of the ledger. The
first system is practically obsolete in this country, although
it is required by law in all countries governed by the Code
Napoleon. From the point of view of modern English or

American book-keepers, it is understood to entail con-

siderable unnecessary labour without material advantage.
In effective book-keeping, very few if any disbursements

should be posted direct to expense or impersonal accounts.

A personal account should be opened with every creditor of

the company immediately the invoice is received, and after

payment the cash should be posted to that account.

While every care has to be exercised to bring into the

accounts month by month all the cliarges corresponding to

such month, special care will have to be exercised at the

closing of every accountancy period, and it will certainly

be within the province of the secretary to assure himself

that charges have been made for all commodities or services

which may be chargeable by the company, and on the other

hand that provision has been made for every liability affecting

the period of the accounts.

In addition to rent, rates, taxes, salaries and all the

ordinary expenses of the business, cognisance must of course

be taken of interest accrued in respect of debentures or

other securities where the interest is not actually contingent

upon the earnings of the company, and therefore not sub-

ject to declaration or approval by the shareholders in

general meeting. While it may of course be possible to pay
this interest on the last day of the year, it is generally found
more convenient to pay it on the day following, or even at

some later date, and it may, in fact, be paid two or three

months after the date of closing the accounts, in which case
the proportion of such accrued interest corresponding to

the accountancy period will have to be brought into the
accounts.

Provision will also have to be made for income tax on the
profits, in so far as the liability may not be automatically
provided for by deduction of tax from the debenture
interest and other fixed charges paid, or from dividends when
paid to shareholders.

Provision will also have to be made for corporation profits
tax if there be any liability.

The items published in the balance sheet and profit and
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loss account should be so grouped as to render them as con-
cise as possible without sacrificing intelligibility.

The duties devolving upon the registrar (in some com-
panies on the accountant) in connection with the preparation
of dividend warrants should also be within the purview of

the up-to-date secretary.

In anticipation of the declaration of a dividend, or the
payment of interest upon debenture stock there will naturally

be prepared whatever number of dividend sheets may be
required, in the form approved by the secretary and the
board. The warrants will be stamped and numbered, with a
view to having everything in readiness to start writing them
out immediately any of the dividend sheets are completed.
The accountant or registrar will carefully check the

warrants with the sheets and will then pass them on to the
secretary for signature, and where directors also sign

warrants, arrangements must be made for their attendance at

the office to sign them previous to the secretary appending
his signature thereto. It is, however, now generally con-

sidered that the signature of the secretary and the initial

of the accountant or registrar as having examined the
warrant are sufficient fully to protect the interests of the

company, the board confining itself to issuing a cheque on the

current banking account for the total amount of the warrants,

as stated. This is paid into a special dividend account with the

bank, accompanied by an order of authority for the acceptance
of the secretary’s signature and accountant’s or registrar’s

initial on all warrants presented against such an account.
Finally, all warrants are carefully examined to see that

none are unsigned or missing, and enclosed in envelopes
which have been in the meantime prepared. They are then
counted, checked and agreed with the total number to be
issued and, all being in order, they are posted on the day
fixed by the board.
With many companies, an adhesive or impressed stamp

is used for the envelopes, and in this case the counting and
checking of the warrants must be performed by one or more
responsible clerks who must personally take them to the
post, and sign a certificate at the foot of the dividend sheets
to the effect that the number of warrants as therein referred

to were posted by them at a particular post office at a certain

time on the day fixed. Where, however, as is the case with
large companies, the company pays the postage in one sum
and collects a definite receipt from the Post Office for so
many addressed envelopes, this forms the company's cer-

tificate for having posted the number as therein stated.
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Previously to posting the warrants an official advice
should be sent to the bankers of the company, instructing
them to open the dividend account and enclosing a cancelled
specimen warrant with the cheque for the tot^ amount of

the dividend, and after the warrants become payable, daily

application should be made to the bankers for them as they
are presented. After being checked off against the pass
book they are put in numerical order and marked off on the
dividend sheets as paid.

In cases where a large number of warrants are paid to the
same bank for account of various shareholders, it is the
custom, with some companies, for the dividend warrants
payable to such bank to be filled up only as regards the
upper half, the cheque portion being detached and cancelled.

Special lists are then made of the upper halves, and one
warrant only is prepared for the total amount in accordance
with each of such lists and despatched to the bank in

question, together with the list and corresponding upper
halves of the warrants.

Immediately preceding the payment of a dividend, all

outstanding warrants in respect of the previous dividend
should be transferred to a dividends unclaimed book.

Applications may be received from time to time from
shareholders notifying the company that they have not
received their dividend or interest warrants, or that these,

having been received, have either been lost, mislaid or

destroyed. In this case, the first thing to do is, on their

request, to stop the payment of the warrant at the bankers of

the company. After instituting due enquiries with a view to

satisfying the board that the warrant has not been passed
through the company's account, and that the statement
as made by the shareholder is, so far as can be ascer-

tained, correct, a form of indemnity is sent to the

shareholder, and upon this being signed by the shareholder
in the presence of a witness, a duplicate warrant is issued,

the indemnity of course being carefully preserved in order that
it may be made effective should the necessity for so doing
arise. If the warrant is for a sum less than £5 no stamp
is necessary on the indenmity, but if for a sum of £5 or more
the indemnity must be signed across a sixpenny stamp.
There are other aspects of the accountant’s work of which

the modern secretary who wants to be really abreast of his

work should have at least some knowledge. These would
include the law and custom in regard to cheques and
negotiable instruments generally, and also the subjects
of income tax, super-tax, and corporation profits tax,
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the importance and complexity of which increase almost
daily. These subjects are, however, not in the direct

line of the secretary’s duties, but only cognate. They
are so large and so highly technical that, broadly speak>
ing, it is only possible for the secretary to have sufficient

knowledge of them to enable him to carry on his work, and
to refer to the best text-books in connection with any points
arising in the course of his daily work. The wise secretary,

however, when he is faced with any point in connection with
these subjects which is of major importance, will not rely

upon his own knowledge, however extensive it may be, but
will call for the advice of an expert.

Another subject of which the secretary should have
some knowledge is the method of collecting debts due to his

company, either by the ordinary methods of business, or

by legal process, and he will probably find it distinctly

advisable to provide that his office organisation includes

an adequate system for obtaining full information, through
trade or banking channels, or through credit enquiry
agencies, with regard to the credit and standing of actual

or prospective customers or clients.

As the officer responsible for obtaining the authority of

the board where necessary, the secretary should take par-

ticular care to see that every accounting transaction which
does not come within the ordinary routine of his company’s
business is covered by a duly recorded minute of the board.
Appropriations to or from reserve or depreciation funds, the

purchase or sale of investments, the writing off of bad debts,

and various other transactions not of an ordinary character
which are certain to arise in the history of any company,
should all be authorised by the minutes of the board.

It is the usual practice now for auditors to require minutes
on such points as these to be produced for their inspection,

but whether asked for or not they should be in the minute
book. The secretary who cannot produce them whenever
demanded can only have himself to blame if he be accused
of neglecting his duties.

There is another aspect of this part of a secretary’s duties
to which attention might be called. The record contained
in the minute book, duly confirmed by the chairman’s
signature, is a protection not only for himself but also for

the staff working under him, and the secretary owes a duty
to himself and his staff as well as to his board of directors.
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AUDIT

The first auditors of a company may be appointed by the Appointment
directors before the statutory meeting, and will then hold o! Auditors,

office until the first annual general meeting, unless previously
removed by a resolution of shareholders in general meeting:
if the auditors are so removed, the shareholders may replace

them at the meeting at which they are removed [s. 112 (5)].

It is clear that 'the first annual general meeting* just men-
tioned is not the same as the statutory meeting.
Whether auditors have or have not been previously

appointed as above, a company is bound to appoint an
auditor or auditors at each annual general meeting, to hold
office until the next annual gener^ meeting [s. 112 (1)].

Failing any such appointment being made at any annu^
general meeting, any member of the company may apply to

the Board of Trade, who may appoint an auditor for the
current year and fix his remuneration [s. 112 (2)].

If the directors have previously appointed the first

auditors, their names and addresses must appear in any
prospectus issued on the formation of the company (s. 81),

or in the statement in lieu of prospectus (s. 82). And if

before the statutory meeting the directors have appointed
the first auditors, their names and addresses must appear
in the statutory report, and they must certify it so far as it

relates to the shares allotted, to the cash received in respect

of such shares, and to the receipts and payments of the
company on capital account (s, 65). If there are no auditors,

the directors* certificate of the statutory report [s. 65 (3)]

must suffice.

The auditors, who must necessarily have been appointed
at the first annual general meeting, are also required to

audit the statement in the form of a balance sheet, which is

required by s. 26 to be included in the Annual Summary.
No director or officer of a company can be appointed its

auditor [s. 112 (3)].

147 I.
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As regards the appointment at an annual general meeting of

new auditors in the place of existing auditors, this is provided
for by s. 112 (4), the effect of which may be stated as follows:

(1) Retiring auditors may be re-elected at the annual
meeting, without previous notice of intention to

nominate them.

(2) Other auditors may be elected at the meeting, subject

to the condition that a shareholder must have given
notice, not less than fourteen days before the meet-
ing, of intention to nominate. It is then the duty of

the company to send a copy of the notice to the

retiring auditor, and notify the shareholders, in such
manner as the articles allow, not less than seven days
before the meeting.

(3) But if, after the shareholder’s notice has been given,

a meeting is called for a date fourteen days or less

after the notice has been given, the shareholder's

notice is to be deemed good, and the notice by the

company may be given with the notice of the

meeting.

These provisions are intended to protect, and will protect,

a retiring auditor. He will know when his re-election is to be
opposed, since a proposal to appoint another auditor in his

place cannot be sprung upon him and the shareholders at the

general meeting without notice. Apparently, even if the

directors omit to give notice, either to the retiring auditor

or to the shareholders, of the nomination of the new auditor

(and there is no penalty for the neglect), he, as well as the

retiring auditor, will still be eligible for election.

Casual vacancies in the office of auditor may be filled by
the directors, but during the continuance of the vacancy the

surviving or continuing auditor or auditors (if any) may act

(s. II2 [6]).

As regards the remuneration of auditors, as has been
stated above, where the Board of Trade appoints, it may also

fix the remuneration; where the company in general meeting
appoints, it fixes the remuneration

;
and where the directors

appoint, i.e. before the statutory meeting, or to fill a casual

vacancy, they fix it [s. 112 (7)].

The rights and duties of auditors are set out in s. 113 (i)

and (2) of the Act, which are as follows

:

(i) Every auditor of a company shall have a right of

access at all times to the books and accounts and
vouchers of the company, and shall be entitled to
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require from the directors and officers of the com-
pany such information and explanation as may be
necessary for the performance of the duties of the
auditors.

(2) The auditors shall make a report to the shareholders
on the accounts examined by them, and on every
balance sheet laid before the company in generd
meeting during their tenure of ofiBice, and the report
shall state

—

(a) whether or not they have obtained all the
information and explanations they have re-

quired; and
(h) whether, in their opinion, the balance sheet

referred to in the report is properly drawn up so

as to exhibit a true and correct view of the state

of the company's affairs according to the best
of their information and the explanations given
to them and as shown by the books of the com-
pany.

The above imposes upon the directors and officers of the
company, including the secretary, correlative duties, which
are (a) to produce at all times to the auditors the books
not merely books of account, but also minute books, &c.),

accounts, and vouchers of the company ; and (b) to give at all

times to the auditors such information and explanation as

may be necessary to enable the auditors to perform their

duties.

The headnote to the case of Republic of Bolivia Exploration
Syndicate (1914, i Ch. 439), thus usefully summarises some of

the main duties and responsibilities of auditors: 'Auditors
are bound to know or make themselves acquainted with their

duties under the company's articles and under the Companies'
Acts for the time being in force, and if the audited balance
sheets do not show the true financial condition of the com-
pany, and damage is thereby occasioned, the onus is on the
auditors to show that this damage is not the result of any
breach of duty on their part. Auditors are primd facie

responsible for ultra vires payments made on the faith of their

balance sheet, but whether and to what extent they are

responsible for not discovering and calling attention to the
illegality of payments made prior to the audit must depend on
the special circumstances of each case.’

Any regulations, precluding auditors from availing them-
selves of all the information to which they are entitled under
the Act. are ultra vires and invalid [Newton v, Birmingham
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Small Arms Co, (1906), 2 Ch. 378]. It has been held, how-
ever, that auditors cannot insist upon their statutory rights

in all circumstances; for instance, the Court will not force

them upon a company which does not require their services

[Cuff V. London & County Land Co, (1912), i Ch. 440].

As to the effect of the usual indemnity clause in a Com-
pany’s Articles of Association exempting auditors from
liability for acts or omissions not due to their wilful

neglect or default, see re City Equitable Fire Insurance Co.,

Ltd. (1924), 40 T.L.R. 853.

The balance sheet must be signed on behalf of the board
by two of the directors (or by one director, if there is only
one), and the auditor’s report must be attached to it, or a
reference to the report must be inserted at the foot of the

balance sheet. The report must be read before the company
in general meeting [s. 113 (3)]. It will be the duty of the

secretary to read it, and in view of the express statutory

provision, it seems clear that the report must not by agree-

ment be taken as read.

The report must at the meeting be open to inspection by
any shareholder, and any shareholder is entitled to a copy of

the balance sheet and auditors’ report on payment of a

charge not exceeding sixpence for every hundred words
(s. 1 13 (3)]. Most articles require a copy of the balance
sheet and report of the directors to be sent to all the share-

holders before the meeting.

In the case of companies, other than private companies,
registered on or after July i, 1908, preference shareholders
and debenture holders have the same right to receive and
inspect the balance sheets and reports of the auditors and
other reports as is possessed by the ordinary shareholders
(s. 1 14). In the case of such companies, therefore, care
must be taken to forward the directors’ report and the
balance sheet to preference shareholders and to debenture
holders, as well as to ordinary shareholders, in cases where
they are entitled to receive these documents, before the
general meeting.
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DIVIDENDS

The payment of a dividend is a distribution, intended to be
made periodically by a company among its shareholders, of

its net revenue or profits. No dividend can be paid out of

capital, except in the special circumstances mentioned in

s, 91 of the Act, and subject to the provisions of the section.

The section extends to companies incorporated under the Payment of

Companies Acts the powers usually granted by private Acts Interest out

of Parliament to statutory undertakings, e.g, railway CapitaL

companies, of paying out of capital interest on paid-up capit^
during the unprofitable period of construction of works.
The section only permits interest to be paid on shares which
are issued to provide money for the construction of works
or buildings, or the provision of plant, 'which cannot be
made profitable for a lengthened period.* It seems likely

that the Courts will not be troubled with decisions as to
what constitutes 'a lengthened period' in each case, seeing
that the previous sanction of the Board of Trade is required
to any such payment of interest as the section allows.

So far as the company is concerned, all that it can do is to
take care (i) that the shares are issued solely for the purpose
of defraying expenses of the kind specified; (2) that the
articles are, if necessary, altered, or a special resolution
passed, to authorise the payment

; (3) to apply to the Board
of Trade for its sanction. If the Board of Trade grants its

sanction, the company (i) may charge such payments to

capital as part of the cost of construction; (2) must show
in its accounts, from time to time, the capital on which, and
the rate at which, interest has been paid during the period
covered by the accounts.
The Board of Trade determines the period for which

interest may be paid, which must never extend beyond the
end of the half-year next after the half-year in which the
works, &c., are completed. No higher rate than 4 per cent,

can in any circumstances be paid, and a lower rate may be
fixed by Order in Council.

The power to declare a dividend is usually vested by the Payment of

articles in the directors, either with or without the sanction Dividendi.

of a general meeting, or in a general meeting of shareholders.

Where the power is vested in a general meeting, it is commonly
provided that no dividend shall be declared exceeding in

amount that recommended by the directors. The directors

15X
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Out of what
Moneyi
Payable.

^5^

are generally authorised by the articles to pay to the members
such interim dividends as the profits of the company appear
to them to justify.

All dividends must be paid in cash, unless the articles

authorise some other form of payment [Wood v. Odessa
Wcderworks Co. (1888), 42 Ch. D. 636].

Unless the regulations otherwise provide, dividends are

payable in proportion to the nominal amount of share

capital held by each shareholder, irrespective of the amount
paid up. For example, A has ten £1 shares with 5s. paid up
on each, B has ten £1 shares with los. paid up on each; a

10 per cent, dividend is declared; both A and B receive £1.

[Oakhank Oil Co. v. Crum (1883), 8 A.C. 65; re Bridgewater

Navigation Co. (1889), 14 A.C. 525.] The regulations of a

company usually, however, provide for the payment of

dividends in proportion to the amount of capital paid up by
each shareholder, as permitted by s. 39 of the Act.

Dividends must be paid in accordance with the lights of

the shareholders as fixed by the memorandum or articles of

association. Thus the capital of a company may be divided

into shares of different classes, e.g. preference and ordinary

shares, and dividends must be paid accordingly. As to

cumulative dividends see Chapter V.

All dividends become due immediately they are declared,

and they are treated for all purposes as a debt due from the

company to the shareholders [xe Severn Railway Co. (1896),

I Ch. 559], except that they do not usually bear interest

against the company.
A dividend due will become barred by the Statute of

Limitations if not claimed within twenty years from the date
of declaration [Artisans' Land Corporation (1904), i Ch. 796].
The length of time within which a dividend can be claimed
is often provided for in the regulations of the company, the

number of years varying in different companies. There is

no illegality in providing in articles that dividends un-
claimed for a specified time will be forfeited. But the
Committee of the Stock Exchange object to any such
provision (see Appendix D), and consequently if an official

quotation is desired it shoiild not be inserted.

A form of resolution to pay a dividend is given in Chapter
XIII.
As stated above, the fundamental rule with regard to

the payment of dividends is that no dividends shall be paid
out of capital; a payment of dividend out of capital is an
ultra vires act on the part of the directors of a company, and
constitutes a breach of trust, and renders them liable to
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make good to the company any amount so paid [Oxford
Building Society (1887), 35 Ch. D. 502; Flitcroffs Case (1882),
21 Ch. D. 519; Masonic Assurance Co. v. Sharpe (1892),
1 Ch. 154].
No such payment can be made, even though the memo-

randum [Verner v. General and Commercial Trust (1894),
2 Ch. 239], or articles [Trevor v. Whitworth (1887), 12 A.C.

409; Masonic Assurance Co. v. Sharpe (see above)], or a
general meeting [Flitcroffs Case (see above)] purport to

authorise it.

But although no dividend can be paid out of capital, yet a
dividend can be paid out of moneys which are certainly not
‘net profits.’

A difficulty has been felt in drawing the line between
capital and net profits, chiefly arising from the various
methods in which depreciation or loss of assets may be dealt

with. The Companies Acts have not required any uniform
system of book-keeping, and consequently it happens that
companies deal with depreciation or loss in many different

ways: some provide out of revenue for depreciation or loss

as it arises; others only partially, or not at all. Given the
same amount of depreciation or loss and the same revenue,
the net profits may apparently be increased or reduced
according to the method employed in dealing with deprecia-

tion or loss. [See Spanish Prospecting Co. (1911), i Ch. 92,
as to the meaning of profits.]

The question then arises whether dividends can be paid out
of the revenue, or only out of the net profits after taking

from revenue such amount as may be necessary to keep the

capital intact. The answer depends upon the constitution

and objects of each company [Davison v. Gillies (1879),
16 Ch. D. 347 (n); Dent v. London Tramways Co. (1880),

16 Ch. D. 344; Lambert v. Neuchatel Asphalte Co. (1882),

51 L. J. Ch. 882], and varies with the class of business

carried on. The question whether a company has profits

available for distribution must be answered according to

the circumstances of each particular case, the nature of the

company, and the evidence of competent witnesses [Bond
V. Barrow Hcematite Co. (1902), i Ch. 353].
The following are some general principles extracted from

the more important cases on the subject:

I. The ‘ fixed capital ’ of a company need not be maintained
out of revenue, but the * circulating capital ' must be made
good before dividends are paid.

Fixed capital is used to denote that portion of the com-
pany’s assets which consists of investments of a more or less

Fixed and
Circiilating

CapitaL
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permanent form, such as land, buildings, plant, or securities

purchased for the sake of the income they produce.

Circulating capital, on the other hand, consists of that

portion of the company’s assets which is used for * turn-

over* purposes. Incidentally it may be income-bearing
while retained, e.g. shares in a dividend-paying mine bought
as a speculation, but intended to be used as stock-in-trade,

and to bring profit to the company by being sold [Vefner v.

General and Commercial Trust (1894), 2 Ch. 239]. For a
judicial explanation of the nature of fixed and floating capital,

see Ammonia Soda Co. v. Chamberlain (1918), i Ch. 266,

per Swinfen Eady, L.J., at pp. 286, 287.

2. If the objects of a company include the investment of

capital in wasting property, depreciation by waste need not
necessarily appear in the revenue account, but may, if the

regulations so provide, be dealt with in the capital account
[Lee V. Neuchatel Asphalte Co. (1889), 41 Ch. D. i].

Where a company’s business is to acquire a wasting
property, e.g. a coal mine under a lease for years, and make
a profit by working it, the diminution of the property is a
gradual consumption of the capital, and it is for the share-

holders to decide whether they will have a sinking fund to

meet the waste [Verner v. General and Commercial Trust

(1894), 2 Ch. 239].

3. A company may set off an appreciation in the value of

its capital assets, as ascertained by a bond fide valuation,

against losses on revenue account [Ammonia Soda Co. v.

Chamberlain (1918), i Ch. 266].

4. If the capital account is in credit, the credit balance,

when realised, may be used for the payment of dividends, if

the constitution of the company allows it, since there is

nothing in the statute to prevent it, and there is no obligation

to retain appreciation of the capital [Lubbock v. British

Bank of South America (1892), 2 Ch. 198].

The articles of a company usually contain a clause em-
powering the directors, before recommending any dividend,

to set aside out of the profits of the company such sum as
they think proper as a reserve fund to meet contingencies,

or for equalising dividends, or for any other proper purpose
(see e.g. Table A, cl. 99). And even without such provision,

a reserve fund may be formed, if the shareholders approve,
and may be invested in such securities as the directors may
select, subject to the control of a general meeting [Burland v.

Earle (1902), A.C. 83I. Power is often given to use the
reserve fund in the business of the company; if not so used it

may be invested in the shares or securities of other companies,
but not in the shares of the company to which it belongs.



DIVIDENDS 155

Where the memorandum of a company provides that the
profits available for dividend shall be distributed as directed,

and the articles contain a clause similar to the above, a
reserve fund may be created, if the directors think fit, before

any distribution of dividend [Fisher v. Black and White

(1901), I Ch. 174].

If the fund is accumulated out of profits, it can be treated

as undivided profits, and dividends can be paid thereout.

It retains its character of undivided profits until effective

steps are taken to capitalise it.

It is often desired to distribute a bonus out of reserve, Capitalisa-

satisfying it by the issue of fully paid shares. In such a
case it becomes necessary to capitalise such portion of the
reserve as is required for the purpose, thereby divesting it

of its character of undivided profits. In order that a com-
pany may properly carry out a scheme of this kind, it may,
and probably will, be necessary to make certain alterations

in its articles of association. The reserve fund article

must authorise the payment out of the reserve fund of a
special dividend or bonus; and further there must be a
power to satisfy a dividend or bonus by the issue of fully or

partly paid shares. For, as has been stated above (p. 151),
dividends can only be paid in cash, unless some other form
of satisfaction is authorised by the articles. The article

which enables the company to satisfy the bonus by the allot-

ment of fully paid shares will authorise the company, by
resolution in general meeting, to capitalise any part of the
undivided profits and to distribute the same as a bonus,
power being given to the directors to make provision as to

fractions.

The articles having been altered as far as is necessary, and
the capital of the company, if necessary, increased, the
resolution to capitalise w^l be passed, and the matter in due
course carried out. The bonus will be expressly made
payable free of income tax, the company having already paid
income tax on its undivided profits.

Bonus shares so issued are issued for a consideration other
than cash, and therefore, on making the return as to allot-

ments (see s. 88), a contract or contracts constituting the
title of the allottees to the shares must be filed.

In cases where the issued shares of a company are not fully

paid, a dividend can be declared out of the undivided profits,

and a call made on the shares, payable on the same date.

The shares thus become fully paid and profits to the extent
of the unpaid liability capitalised.
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On the declaration of a dividend, warrants must be pre
pared. In practice it is usually possible to prepare and fill

in all warrants and have them ready for despatch before
the general meeting at which the dividend is formally
declared. They can then be posted after the meeting. But
if there is any likelihood of the company in general meeting
declaring a dividend less in amount than that recommended
by the directors, this cannot, of course, be done. The
resolution of the meeting is, however, in almost all cases
merely a formal sanctioning of the previous recommenda-
tion of the board.
The methods of the preparation and despatch of dividend

warrants and the arrangements for their payment are dealt

with fully in Chapter XIV.
Forms of Dividend Warrant will be found in Ap)pendix F

(Forms 36 and 37), and also a form of Dividend Request by a
shareholder, requiring the company to pay dividends in a
particular way (Form 38). A similar form, attached to a
request by the companj' for a specimen signature, which
request is often sent out with share or stock certificates in the

case of new holdings, is also gi\'en (Form 39). When forms of

Dividend Request are received by the company, they must be
carefully preserved. At the same time as the dividend
warrants are sent out, a cheque should be sent to the com-
pany’s bankers to cover the total amount to be disbursed by
the bank.

In the case of coupons, arrangements may be made for

their presentation and payment at the company’s bank, or,

if thought fit, at the registered office of the company.
The articles of a company commonly provide that divi-

dends may be sent through the post. As regards joint

holders, it is usually provided that the warrants shall, unless

otherwise directed {i,e. by a Dividend Request), be sent

to the registered address of the one whose name stands
first on the register in respect of the joint holding, and
that any one joint holder may give effectual receipts for

dividends.

In the event of a dividend warrant being lost or mislaid, a
fresh one should not be issued without a satisfactory in-

demnity. A form of Indemnity and Request for a Duplicate
Dividend Warrant is given in Form 35. Except in cases

where the amount of the dividend is very large, this indemnity
will probably be considered sufficient, but the guarantee of a
third party in addition may occasionally be required.

The payment of dividends to a shareholder may be
prevented by notice in lieu of distringas.

As to dividends to infants see p. 85,



CHAPTER XVII

MORTGAGES, DEBENTURES AND RECEIVERS

Practically all companies have an express power to Borrowing
borrow, which is conferred by the memorandum of associa- Powers,

tion, and in almost all cases the express power to borrow
is coupled with a power to give security for the loan upon
the company’s property.
A trading company, however, has in general an implied

power to borrow [General Auction Co. v. Smith (1891),

3 Ch. 432]. And where a company has power to borrow, it

can, unless forbidden by its articles, give security, e.g. by
mortgaging its property [Patent File Co. (1870), 6 Ch. App.
83]-
The express power to borrow, which most companies

possess, generally includes the power to ‘raise' money.
The use of the word ‘ raise ' is not meaningless, since a power
to borrow money merely, without power ^so to raise money,
does not enable a company to issue irredeemable debentures,
which are really a perpetual annuity [Southern Brazilian
Railway Co. (1905), 2 Ch. 78].

The power to borrow may be exercised by the directors, if

the articles expressly or impliedly authorise them to exercise
it. Sometimes the exercise of the power is placed in the
hands of the company in general meeting, but this is fre-

quently inconvenient. It may be, for example, that a
temporary overdraft is required, and it would, if the power
to borrow were exerciseable only by the company, be neces-
sary to convene a general meeting before the transaction
could be carried out.

The usual plan, however, is for the directors to be
authorised to exercise the borrowing powers of the company
up to a certain limit, and for that Umit not to be exceeded,
except with the sanction of the company in general meeting.
The limit may be the amount of the nominal capital of the
company, or the amount of the issued capital of the company
for the time being, or any other sum. Where by the articles

the amount borrowed may not exceed the preference share

157
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capital, and no preference shares have been issued, the
restriction does not apply until preference share capital

exists [Johnston Foreign Patents (1904), 2 Ch. 234].

We have already seen that, by s. 87 of the Act, a com-
pany may not exercise its borrowing powers until it has
received a certificate entitling it to commence business, but
that a company may nevertheless, before it obtains the

certificate, offer shares and debentures simultaneously for

public subscription, may allot shares and debentures, and
receive money payable on application for debentures.

Where a company has power to borrow and wishes to

borrow money, the method usually employed is to issue a
debenture or debentures. There is, of course, nothing to

prevent a company securing a loan from an individual by a
specific mortgage of some or all of its freehold or leasehold

property, or from securing an overdraft by the guarantee of

its directors or others, or from securing any loan by any
method available to an individual. But the common
practice is for a company to secure its loans by the issue of

debentures.

*In my opinion a debenture means a document which
either creates a debt or acknowledges it, and any document
which fulfils either of these conditions is a debenture. I

cannot find any precise legal definition of the term ; it is not
either in law or commerce a strictly technical term, or what
is called a term of art' [per Chitty, J., in Levy v. Abercorris

Slate Co, (1888), 37 Ch. D. at p. 264].

A debenture is a document under the seal of the company,
acknowledging or creating a liability to pay a certain sum of

money with interest thereon at a specified rate. The money
may be payable at a fixed date, or on notice, or the debt
may be irredeemable. The debenture may be payable to
bearer, in which case it is a negotiable instrument passing by
delivery (see below), or to the registered holder. The pay-
ment of principal and interest need not be secured at aU, in

which case the debenture amounts to a mere promise to

pay under the seal of the company; but more commonly the
payment is secured by a mortgage or charge on the property
of the company. The charge may be created {a) by a trust

deed, to the benefit of which the debenture holders are by
the words of the debentures declared to be pari passu
entitled; or (6) by the language of the debenture itself.

In either case the charge may be: (i) a fixed charge on the
property of the company; (2) a floating charge on the
property of the company; (3) a fixed charge on some, and a
floating charge on other, parts of the property of the company.
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In the case of debentures secured by trust deed the specific Debentures

property which is to be the security is generally conveyed by
deed by the company to trustees upon trusts for the benefit of

the debenture holders, and the deed prescribes the terms and
conditions on which the security is to be held, and, if need
be, enforced, by the trustees. The debentures themselves,

by one of the conditions endorsed thereon, declare the holders

to be entitled pati passu to the benefit of, and subject to the

provisions in, the trust deed, the terms of which are thus
incorporated in the debentures. The debentures, even
though a specific charge is created by the trust deed, often

contain a general charge on the undertaking of the company.
The advantages of a trust deed are that the property

charged actually vests in the trustees, and that they, as

representing the whole body of debenture holders, can act

more conveniently on their behalf.

The trust deed also usually contains provisions for the
calling of meetings of the debenture holders at which a
specified majority (usually three-fourths) is able by resolu-

tion to bind the minority, and such provisions are valid

[Folia V. Eddystone Granite Quarries (1892), 3 Ch. 75]. But
a majority wUl not be allowed to exercise its voting power
in such a way as to defraud a minority [New York Taxicab
Co. (1913), I Ch. i].

The powers given to the majority should, however, be
strictly defined, as the Court will refuse to allow the will of

the majority to override that of the minority except in regard
to matters definitely provided for in the trust deed, e.g.

a power to release the mortgaged premises does not include

a power to release the company; a power to modify the rights

of the debenture holders does not include a power to relin-

quish their rights; a powers to compromise their rights pre-

supposes some dispute about them, or difficulty in enforcing

them, and cannot be exercised where there is no such dispute

or difficulty [Mercantile Investment Trust Co. v. Inter-

national Co. of Mexico (1891), reported in footnote to Sneath
V. Valley Gold (1893), i Ch. 477].
For the Stock Exchange regulations as to trust deeds, see

Appendix D. The remedies of the debenture holder depend for

the most part on the provisions of the trust deed. The deed
generally provides that on default by the company the trustees

may enter, sell the property charged, and distribute the pro-

ceeds amongst the debenture holders. The trustees may be

E
laintiffs in an action to enforce the charge, or one debenture
older may generally sue on behalf of the class, in which case

the trustees as well as the company are defendants. But
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in the case of debenture stock, it would appear that the only
proper plaintiffs are the trustees [Dunderland Iron Ore Co.

(1909), I Ch. 446]. A receiver can be appointed by the

Court in proper cases, or by the trustees under the power in

the trust deed; a manager can also be appointed where
necessary. As to receivers and managers, see pp. 165-168.

In the case of debentures secured without a trust deed the

security is created solely by a charge contained in the deben-
ture itself, charging the property which is to be the security

with the payment of the mortgage debt. The debenture
usually contains conditionsproviding forenforcing the security.

The holder of debentures of this class has, subject to the
conditions of the debenture itself, all the remedies of a
mortgagee. The debenture usually provides that if the

security becomes enforceable, a majority of the debenture
holders may exercise the power of sale and of appointing
a receiver (see below) conferred by the Conveyancing
Act, t88i, s. 19, and that they may enter into possession.

A debenture holder may bring an action on behalf of himself

and other debenture holders to enforce the security, and
the Court may make a declaration of the charge, appoint
a receiver and sometimes a manager (see below), direct

necessary accounts and inquiries, and order a foreclosure or

sale of the mortgaged property. A debenture holder may
also bring an action in his own name upon the covenant
by the company contained in the debenture to pay the

principal and interest. He may also petition the Court
to wind up the company. When the principal and interest

are in arrear the Court will grant the petition as a matter of

course [Uruguay Central Railway Co. (1879), Ch. D. 372].
A fixed charge is usually given upon the immovable

property of the company, whilst a floating charge as a rule

serves to charge the convertible property, such as stock,

book debts and cash of the company.
A floating charge leaves the company free to use the

property the subject of the charge as it pleases until the
charge attaches; that is, it is a charge on the company as a
going concern, which will not attach until the company
ceases to be a going concern [Governments Stock Co. v.

Manila Railway Co. (1897), A.C. 81; re Borax Co. (1901),
I Ch. 326; Illingworth v. Ilouldsworth (1904), A.C. 355 j, or
until by the conditions (if any) of the debenture the floating

charge attaches. The usual conditions are, if execution or
distress is levied against the company, or if the company
ceases to carry on business.

A floating charge does not prevent the company from
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creating mortgages on the property charged, unless there is a
declaration that the company shall not have power to mort-
gage in priority to the floating charge [Wheatley v. Silkstone

Coal Co, (1885), 29 Ch. D. 715 ; and see Cox-Moore v. Peruvian
Corporation (1908), i Ch. 604]. Where there is a declara-

tion that the company has not power to make a mortgage
in priority to, or pari passu with, a floating charge, this

may be defeated by a legal mortgagee showing that he had
no knowledge of the floating charge [English and Scottish

Investment Co, v. Brunton (1892), 2 Q.B. 700] . The com-
pany has complete power to deal with the property the

subject of the floating charge, until the company is wound
up or a receiver put in [Governments Stock Co, v. Manila
Railway (1897), A. C. 81; Florence Land Co, (1878), 10 Ch.

D. 530]. When a floating charge attaches, the rights of the

debenture holders are good as against an execution creditor

or general creditors of the company [Davey v, Williamson

(1898), 2 Q.B. 194I.
But by s. 212 of the Act, a floating charge created within

three months of the commencement of a winding-up is

only good to the extent of the amount then actually advanced
to the company, with interest at 5 per cent., unless the
company was solvent at the date when the floating charge
was given. A floating charge may also, by s. 107, be post-

poned to preferential creditors.

The term ‘ naked debentures ' is frequently used to describe Unsecured

debentures which are not secured by any charge. They are Debentures,

simply promises under the seal of the company to pay a
certain sum. Being under seal, the debt is a specialty debt,

but the holder is merely an unsecured creditor of the com-
pany, and he cannot prevent the company, unless it is so

provided by the conditions of the debenture, from issuing

mortgage debentures which will rank in priority to his claim.

The holder may bring an action against the company for

the principal and interest due, and, if necessary, issue execu-
tion on his judgment; or he may present a petition for

winding-up the company, either before or after obtaining
judgment; or, if a winding-up is in progress, he may prove
for the debt as an ordinary unsecured creditor.

Debentures, whether secured by a trust deed, or by a Bearer

charge, or unsecured, may be payable to the registered holder Debenturea.

or to bearer. A debenture to bearer is a negotiable instru-

ment and transferable by delivery, and is so treated by the
law merchant [BechuanalanA Exploration Co, v. London
Trading Bank (1898), 2 Q.B. 658].
Being a negotiable instrument, a debenture to bearer will
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pass on delivery free from all equities between the company
and the original or intermediate holders, and the delivery by
the holder to the company of the debenture and the interest

coupons will be a good discharge to the company for the

principal and interest respectively.

Debenture stock is a term used to denote the capital sum
lent to a company, which is usually secured by a trust deed
creating a mortgage or charge in favour of the trustees upon
the property forming the security. The capital sum or

stock is by the terms of the trust deed divided into units, in

respect of his holding of which each stockholder is entitled to

a certificate. The trust deed provides for a register of

holders being kept, and for transfers of the stock in certain

fractions, and usually contains provisions for repayment
of the stock and for enforcing the charge. The incidents

of debenture stock are for practical purposes the same as

those of debentures, and the holders of the stock occupy a
position very similar to that of the holders of debentures.

Scrip to bearer is often issued to applicants for debentures

and debenture stock before the instalments are finally paid

up, and the debenture itself or the stock certificates issued.

The scrip is a negotiable instrument, with the consequence
that any person taking it in good faith and for value obtains

a title to it, independent of the title of the person fromwhom he
takes it [Goodwin v. Robarts (1876), i A.C. 476J. Transfer may
be made by delivery. The stamp duty on scrip to bearer is 2d,

Debentures giving a charge on the company's property

need not be registered under the Bills of Sale Acts, 1878 and
1882 [Standard Manufacturing Co, (1891), i Ch. 627J; nor
need trust deeds be registered under those Acts [Richards v.

Kidderminster Overseers (1896), 2 Ch. 212].

There is, however, an elaborate system of registration of

mortgages and charges prescribed by the Act, with which
companies must comply. The object of the system is the

protection of creditors and persons dealing with the com-
pany by compelling publicity of secured loans. The existing

system is a double system, for not only must mortgages and
charges be registered with the Registrar, but the company
must also itself keep a register of mortgages and charges.

It is unnecessary here to give in detail the relevant pro-

visions of the Act, but the more important features of each
of the two branches of registration are summarised.

I. The Somerset House Register,—This will contain the

following:

(i) The statutory particulars of mortgages and charges
registered imder s. 14 of the Companies Act, 1900,
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on or after January ist, 1901. These will include

mortgages and charges of the classes (a), (6), (c),

and (/) set out in (iii), but not (d) and {e).

(ii) A statement of the total amount of all the other
secured indebtedness of the company as at July
1st, 1908, in respect of mortgages and charges of

all the six classes set out in (iii).

(iii) The statutory particulars of all mortgages and
charges created after July ist, 1908, being either:

(a) a mortgage or charge for the purpose of

securing any issue of debentures; or

(b) a mortgage or charge on uncalled share
capital of the company; or

(c) a mortgage or charge created or evidenced by
an instrument which, if executed by an
individual, would require registration as a
bill of sale; or

(d) a mortgage or charge on any land, wherever
situate, or any interest therein; or

(e) a mortgage or charge on any book debts of the
company; or

(/) a floating charge on the undertaking or

property" of the company [s. 93 (i)].

It will be observed that loans secured by a deposit of Loans by

shares are not included, nor are loans secured by the deposit
of acceptances, warrants, or other negotiable instruments.
The list of mortgages and charges requiring registration at
Somerset House is thus by no means complete.
The instrument (if any) by which the mortgage or charge

is created or evidenced must be registered, and in addition
certain particulars are required to be furnished. These
include the date and description of the instrument creating
or evidencing the mortgage or charge, the amount secured,
short particulars of the property charged, and the names,
addresses and descriptions of the mortgagees or persons
entitled to the charge. Further, the amount or rate of any
discount or commission to subscribers for debentures must
be given. In the case of a series of debentures the particulars
are in many respects different.

The effect of non-registration is that the mortgage or Noii-Begis-
charge is void against the liquidator and any creditor of the tratioa.

company, and on its so becoming void (i.e, at the expiration
of the twenty-one days allowed for registration) the money
secured is immediately to become payable [s. 93 (i)].

M
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On registration the Registrar must give a certificate of

registration [s. 93 (5)], and a copy of the certificate must be
indorsed on every debenture, or certificate of debenture
stock, issued after the creation of the charge [s. 93 (6)].

This register is open to the inspection of any person what-
soever on payment of a fee of one shilling for each inspection

[s. 93 (8)].

It should be observed that the appointment of a receiver

and the fact of his ceasing to act, must also be registered

(ss. 94, 95).

2. The Company's Register,—By s. 100 of the Act every
limited company must keep a register of mortgages. This

register ought to furnish a complete record of all the secured

indebtedness of the company, since there are required to be
entered therein ‘all mortgages and charges, specifically

affecting property of the company, giving in each case a

short description of the property mortgaged or charged, the

amount of the mortgage or charge and (except in the case of

securities to bearer), the names of the mortgagees or persons

entitled thereto.'

In the case of the company's register, however, the registra-

tion of a mortgage or charge is not a condition precedent to

its validity [Wnght v. Horton (1887), 12 A.C. 371], but the

officers of the company are liable to penalties for knowingly
authorising the omission of a necessary entry [s. 100 (2)].

Copies of the instruments creating any mortgage or charge
requiring registration at Somerset House must be kept at

the registered office of the company, although in the case of a
uniform series of debentures, a copv of one debenture will

suffice [s. 93 (9)]. These copies and the register itself must
be open to the inspection of creditors and shareholders gratis,

and the register to the inspection of any other person on
payment of a fee not exceeding one shilling for each inspection

[s. loi (i)]. The right to inspect includes the right to take
copies [Nelson v. Anglo-American Land Co. (1897), ^ Ch.

130 1 . This decision appears to be based upon the fact

that s. 100 contains no provision as to a person being entitled

to require copies on payment, and is therefore not in conflict

with the decision as to taking copies of the register of

members mentioned on p. 78.

Besides the above register, a company may keep a register

of debenture holders. The Act does not compel a company
to keep a register of debenture holders, but unless the
debentures are all payable to bearer a register is in practice
necessary. By s. 102 of the Act, the register (if any) must
be open to the inspection both of the debenture holders
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themselves and of shareholders of the company, except
when closed in accordance with the articles of the company
for a period or periods not exceeding thirty days in any year.

Inspection must be permitted for at least two hours in every
day. A debenture holder may require a copy of the register

or any part of it on payment of sixpence for every hundred
words required to be copied. He may also require a copy of

a trust deed which has not been printed on payment at the
same rate, or a copy of a printed trust deed on payment of a
sum not exceeding one shilling.

A register of debentures or debenture stock should be
kept substantially in the same style as a share register.

See Appendix V, Form 31.

Certificates of debenture stock should, as in the case of

share certificates, be issued from a book with counterfoils.

Specimens of a Debenture Stock Certificate and of a Mortgage
Debenture Stock Certificate will be found in Forms 3 and 4.

When a debenture is paid off by the company, a formal
receipt should be taken from the debenture holder, releasing

the company from all claims in respect of the debenture,
which should be surrendered to the company for cancellation.

A certificate for debenture stock should similarly be sur-

rendered. A form of Redemption Receipt is also given
(Form 40).

Although there is no statutory obligation to lodge with the
Registrar a memorandum of satisfaction of a mortgage or

charge, it is clearly to the interest of a company that this

should be done (see s. 97).

Transfers of registered debentures are effected in the
manner provided by the conditions of the debenture, and
on registration of the transfer a note recording the transfer

is indorsed on the debenture.

It has already been pointed out that amongst the remedies BeceiTers.

of a debenture holder, when entitled to enforce his security,

is the right to appoint, or to apply to the Court to appoint,
a receiver. It is common for the conditions of a debenture
to provide that, upon the security becoming enforceable, the
holder, or, in the case of a series of debentures, the holders
of a certain proportion of the debentures, may, by writing
under his or their hands, appoint a receiver with specified

powers. But, whether or not this right exists, a debenture
holder, when entitled to enforce his security, can always
commence a debenture holder's action, and immediately
after doing so can apply to the Court to » appoint a
receiver.
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The position of a receiver appointed by the Court differs

radically from that of a receiver appointed by debenture
holders themselves by virtue of a power contained in their

debentures.
Appointed by A receiver appointed by debenture holders, or by the

trustees of a debenture trust deed, is an agent. Whether he
is the agent of the company, or the agent of the debenture
holders or trustees, as the case may be, depends upon the

construction of the terms of the power under which he is

appointed. Frequently, he is expressly declared to be the

agent of the company, and it is provided that the company
is alone to be responsible for his acts or defaults. In such a
case he incurs no personal liability for his acts [Owen v.

Cronk (1895), I Q.B. 265].

He may, however, be the agent of the debenture holders

or their trustees, either by the express terms of the provisions

under which he is appointed, or, where his status is not

definitely specified, upon the construction of the provisions

under which he is appointed. Ss. 19 to 24 of the Con-
veyancing Act, 1881, are frequently incorporated, as varied

by the provisions of the power, and in spite of the fact that

s. 24 (2) of that Act provides that a receiver appointed
under the Act is to be deemed the agent of the mortgagor,
i.e. of the company, none the less it may often be the case

that, where those sections are incorporated and varied, a
receiver may be held to be the agent, not of the company,
but of the debenture holders or their trustees [see Deyes v.

Wood (1911), I K.B. 806]. The reason of this is that the
powers of a receiver appointed by debenture holders are in

general far greater than those of a receiver appointed under
the Conveyancing Act, 1881.

Upon liquidation, a receiver who was the agent of the
company, ceases to be the agent of the company, but never-

theless he does not then become the agent of the debenture
holders or their trustees, unless they in fact clothe him with
authority to act on their behalf [Gosling v. Gaskell (1897),
A.C. 575]. Probably he then assumes personal liability for

his acts, but this has never been judicially decided.
Duties. By s. 94 of the Companies (Consolidation) Act, 1908,

any person who appoints a receiver or manager under the
powers contained in any instrument must within seven days
of the appointment give notice to the Registrar of Companies.
There are penalties for default. A receiver, although this

notification to the Registrar is not his own duty, should
nevertheless satisfy himself that it is being, or has been,
done.
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The statutory duties of a receiver appointed by debenture
holders or their trustees are:

—

(1) If he has taken possession, to file with the Registrar

once in every half year an abstract in the prescribed

form of his receipts and payments during the period

to which the abstract relates (s. 95).

(2) To file a similar abstract on ceasing to act (s. 95).

(3) On ceasing to act, to file notice to that effect (s. 95).

(4) Unless a winding up is in progress, to pay out of

any assets coming to his hands, in priority to any
principal or interest due on the debentures, the
debts which in a winding up are entitled to pre-

ferential payment (s. 107). The amendment
effected in s. 209 of the Act of 1908 by s. 19 of

the Workmen’s Compensation Act, 1923, applies

also to the preferential payments to be made by a
receiver.

The date from which these debts are to be reckoned is the

date of the appointment of the receiver, or of his taking
possession.

His general duties depend to a great extent upon the terms
of his appointment, and are closely analogous to those of a
liquidator, so far as the collection and realisation of assets

is concerned. As a rule, a receiver has express power given
him to take possession of all or any of the property subject

to the charge, to carry on the company’s business, to sell,

and to compromise. But he cannot carry on the business

unless he is expressly empowered to do so.

He will accordingly enter into possession, carry on the

business, collect the assets, and, if necessary, sell all or any
of them. Out of the proceeds he will pay the expenses of

the business, interest on prior charges, and his own remunera-
tion, after which he will pay to the debenture holders the

interest due to them. If, in order to pay off the principal

due on the debentures, he sells, any surplus must be paid to

the company, as also any surplus income if there is no sale.

A motion to the Court to appoint a receiver and manager is Appointed bp
ordinarily the next step after the issue of a writ in a deben- the Court
ture holder’s action, and a receiver (and, if there is a going
business, a manager) will be appointed, if either principaJ

or interest is in arrear, or if the security is in jeopardy, e.g.

by a threatened winding up, or by execution having been
issued on a judgment against the company.
When the Court appoints a receiver, it assumes the pro-

tection of the property which constitutes the security of the
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debenture holders, and holds it for their benefit. A receiver

appointed by the Court, and a manager appointed by the
Court, are officers of the Court, and any interference with
their possession or acts is contempt of Court. They are

neither agents of the company, nor of the debenture holders.

They are under the directions of the Court; and since the
Court cannot be liable as their principals, it follows that they
are primd facie personally liable, although they have a right

of indemnity against the assets [Burt v. Bull (1895), i Q.B.
276; Strapp V. Bull (1895), 2 Ch. i].

A receiver appointed by the Court must give security to

account for what he receives. He is entitled to a proper
salary or allowance for the performance of his duties.

His appointment must be notified to the Registrar by
the person at whose instance it was obtained within seven
days from the date of the order appointing him (s. 94).
This order directs him to make the preferential payments
mentioned in s. 209 out of the first assets that come to his

hands, and also provides for his passing his accounts at

intervals, generally, of six months.
His duties are to take possession, to collect rents and

debts, and generally to act as owner of the property charged.
He may obtain the directions of the Court as to taking any
contemplated step, and he should always do so where it is

proposed to incur expense, e,g, by borrowing money. As
manager, when a favourable opportunity for a sale arises, and
a sale is necessary in order to pay off the principal due on the
debentures, he will invariably apply for the consent of the

Court to the proposed sale, before attempting to carry it out.



CHAPTER XVIII

RECONSTRUCTION

It is proposed in this chapter to give some account of the

reconstruction of companies, indicating briefly the methods
by which such reconstructions can be carried out. ‘ Recon-
struction* is a word which is frequently loosely, but in-

accurately, used to include amalgamations, absorptions,

reorganisations, and arrangements of all kinds, and any
such transaction is commonly described as a reconstruction

scheme, and it is in that sense that the word is used as the

title of this chapter.

Into the reasons for.reconstruction it is not proposed to

enter, but it may be of use to show what may be effected by
reconstruction and by what methods.

Reconstruction may be effected in the following ways:

—

1. By special Act of Parliament;

2. By a sale under s. 192 of the Companies (Consolida-

tion) Act;

3. By a sale under the powers in the memorandum of

association;

4. By a scheme of arrangement under s. 120 of the Act;

5. By a scheme of arrangement with creditors alone
under s. 191 of the Act;

6. By the acquisition of a complete or controlling

interest in a company.

Of the above methods, i, 5 and 6 need but passing mention.
As regards i, it may sometimes occur, even now, that the
legal and technical difficulties in the way of carr5dng out a
reconstruction by the usual methods are insuperable, and,
in such circumstances, the only possible course is to obtain a
special Act of Parliament, whereby all obstacles may be
surmounted. This procedure is, of course, expensive.
As regards 5, a scheme of arrangement with creditors alone

under s. 191 of the Act, this procedure is imcommon, and
unsatisfactory in all but the simplest cases. An arrangement
between a company about to be, or in the course of being,

wound up voluntarily, is, by the section, binding on the
company if sanctioned by an extraordinary resolution, and
on the creditors if acceded to by three-fourths in number and
value of the creditors, subject to an appeal to the Court within
three weeks by any creditor or contributory. Since the

169
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required majority of creditors is more difficult to obtain than
that required in the case of an arrangement under s. 120,

and, further, since there is nopower to bind classes of creditors,

it is almost always better to proceed under s. 120 (see p. 180).

As regards 6, the acquisition of a complete or controlling

interest in a company, this amounts simply to the acquisition

of all, or at least three-fourths of the shares of the company,
and may be effected by another company or by one or more
individuals. An agreement with some one or more members
of the company, the shares of which it is desired to acquire,

to procure the transfer of the shares is commonly entered into.

But, however the result aimed at be attained, the matter is as

a rule simple. It should be observed, however, that where
all the shares are being acquired, it is necessary to take care

not to acquire the qualifying shares of the directors, until by
the machinery of the articles a fresh board of properly

qualified persons has been appointed, after which the old

qualifying shares can be transferred, thus completing the

matter. Further, care should be taken that the shares ac-

quired are put into the names of not less than seven persons.

Of the remaining methods of reconstruction mentioned
above, 2 and 4 are by far the most important, but it will be
necessary later to deal shortly with 3. It may be stated at

the outset, that though the basis of most reconstructions

is either s. 192 or s. 120 of the Act, yet in a very large num-
ber of cases the scheme is complicated by various other

elements, e,g, subdivision of shares, reduction of capital, or
reorganisation of capital (see Chapter V). If a reduction
of capital is included in a scheme, the provisions of the Act
relating to reduction must be strictly complied with, and
the reduction cannot be effected merely by obtaining the
sanction of the Court to the reduction as part of the scheme
[Cooper, Cooper and Johnson (1902), 51 W.R. 314]. It seems
to follow that if a reorganisation of capital is involved in the
scheme, the meetings prescribed by s. 45 of the Act must be
held as well as those provided by s. 120. In Palace Hotel

[(1912), 2 Ch. 438 the point was raised, but was not necessary
for decision and was left open. It is not possible here to deal
in detail with complex schemes of the nature just indicated.

Beconstme- Reconstruction under s. 192 is frequently resorted to, when
it is desired to obtain further working capital and the ordinary

s. 192. means of so doing are impracticable. But it may also be
utilised for various other puposes, e.g. as an alternative to a
petition for reduction, or for alteration of objects, or to
obtain enlarged powers when the case is not within s. 9
of the Act, or to effect an alteration in the respective
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rights of more than one class of shareholders when these are
fixed by the memorandum. But the expense involved in

registering a new company, which the new capital duty has
greatly increased, does not encourage reconstructions of this

class when other means are available.

The effect of s. 192 is to enable the liquidator of a com-
pany in voluntary liquidation, with the sanction of a
special resolution, to sell the whole or any part of its business
or property to another company, the consideration for the sale

being either wholly or in part shares or other interests in the
purchasing company for distribution among the members of

the selling company, or the right for the shareholders of the
old company to participate in the profits of the new company.
Such a sale is to be binding upon the old company, subject,

however, to the right of a shareholder who has not voted at

either the first or the confirmatory meeting at which the
resolution was passed, to leave a notice of dissent, addressed
to the liquidator, at the office of the company, within seven
days of the confirmation of the resolution, requiring the
liquidator either to abstain from carrying the resolution into

effect, or to purchase the interest of the dissentient. Accord-
ingly, a three-fourths majority may effectively resolve upon
this form of reconstruction, subject only to the liability to

purchase the rights of a dissentient minority.
It is to be observed that the liquidator may be authorised

to sell the whole or part of the business or property of the
company. Property means the assets at the time of liquida-

tion; and although it has been held that capital, then
uncalled, cannot be included in the sale [Clinch v. Financial
Corporation (1868), 4 Ch. App. 117], yet it is exceedingly
doubtful whether that decision would now be followed ; and
if it is desired to include the uncalled capital, there is nothing
to prevent a call being made just before the winding up, in

order that the proceeds, though unpaid, may be included in

the sale [Sankey Brook Company, (1870), 10 Eq. 381].
The section only authorises the sale to another company

;

accordingly a sale to an individual, who is to form the new
company, making what profit he can, is invalid [Bird v.

Bird's Patent (1874), g Ch. App. 358], though possibly the
sale may be made to an individual as agent for a proposed
company [Hester and Co. (1875), 44 L.J., Ch. 747]. It was
long ago held that the consideration for the s^e may be
partly paid shares in the purchasing company. A strange

result of the Consolidation Act, which must have been wholly
unforeseen by those who were responsible for its form, is

this: s. 285 of the Act defines a company as 'a company
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Procedure
under
s. 192.

formed and registered under this Act, or an existing com-
pany*; and ‘existing company* means a company formed
and registered under the Joint Stock Companies Acts, or

under the Companies Act, 1862. The definitions are,

however, subject to the proviso ‘unless the context other-

wise requires.* Eve J., held, in Thomas v. United Butter

Companies of France [(1909), 2 Ch. 484], that, having regard

to these definitions, the sale cannot be made to a foreign

company, as was possible under the Act of 1862.

The general procedure in this kind of reconstruction is

shortly as follows: The agreement for sale to the new com-
pany, which will embody the particulars of the proposed
scheme, must first be prepared. Then a meeting of the old

company will be convened for the purpose of passing a
special resolution for winding up and appointing a liquidator,

and a special resolution authorising the liquidator to enter

into the proposed agreement. The special resolutions are

confirmed at a subsequent meeting, after which notice of the

winding-up resolutions must be inserted in the Gazette, and a
printed copy of the special resolutions forwarded, as usual, to

the Registrar. It will not be forgotten that, by s. 188 of the

Act, it is the duty of the liquidator, within seven days from
his appointment, to summon a meeting of creditors. This
provision appears oppressive where the voluntary winding
up has been entered upon solely for the purposes of recon-

struction. The new company will then be registered and
the sale agreement duly entered into, after which, in due
course, the shares in the new company will be distributed

amongst the shareholders of the old company. The winding
up of the old company will be completed, and the final meeting
held, after which the return of the meeting having been held
will be made to the Registrar, three months after which the

company will be automatically dissolved. The new company
is frequently registered with a name identical with that of

the old. This is permissible under s. 8 of the Act, on the old

company testifying its consent in such manner as the
Registrar may require. Unless the objects of the company
are being enlarged, it is often advisable to retain the old
name. As regards the distribution of the consideration,
i,e. of the shares of the new company, amongst the share-

holders of the old, it is always better to provide for their

allotment direct to the persons entitled, in order to avoid the
expense of transfer stamps and fees; but if the shares are
partly paid it is especially desirable, in the liquidator's

interest, that this should be done, since he might incur
serious liabilities by taking partly paid shares into his name.
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A reconstruction of this kind is in general extremely
simple, unless more working capital is wanted. Supposing
that the sole object of the reconstruction is to enable the
company to carry on a class of business which it has no
power to carry on, then the memorandum of the new
company will be drawn to contain the necessary power, and
after the sale is complete a share of the new company will

be allotted for each share of the old company of the same
value and denomination, and, apart from the matter of

dissentients, the result will be that a new company, exactly
the same as the old, with the same board, the same capital,

the same shareholders, and the same articles, and, perhaps,
the same name, will continue to trade with enlarged powers.
Or if the object of the reconstruction is to write off 50 per
cent, of the capital of the company which has been lost,

or is unrepresented by available assets, each shareholder in

the old company will receive, say, for every fully-paid £1
share held by him a fully-paid los. share in the new company;
and, irrespective of this reduction, the same undertaking
will be carried on by substantially the same people.

A scheme of reconstruction of this kind may not provide
for the division of the shares in the new company among the
shareholders of the old company, otherwise than in accordance
with their rights under the memorandum and articles. This
was the decision in Griffiths v. Paget [(1877), 5 Ch. D. 894],
and if the rights are fixed by the memorandum, and therefore

unalterable, this method cannot be used simpliciter where a
distribution involving a variation of rights is desired. If,

however, the rights are fixed by the articles, either of two
clauses common in articles of association will get over the
difficulty : one is a clause enabling the liquidator, with the
sanction of an extraordinary resolution, in making any
distribution of assets amongst the shareholders, to make it

otherwise than in accordance with their rights; the other is

a clause enabling a majority of a particular class of share-
holders to bind the minority in modifying the rights or
privileges of the class. And if the articles contain no such
provision, it is open to the company, as a first step towards
the desired reconstruction, to alter them by special resolution
in the ordinary way, so as to introduce the necessary
provisions.

If the rights of classes of shareholders are, however,
unalterably fixedby thememorandum, itappears tobepossible,
when a distribution of assets, otherwise than in accordance
with those rights, is desired, to proceed by means of a
scheme of arrangement under s* 120, provided that provision
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Diss^itients.

is made for the treatment of dissentients in the same way
as they must be treated in a reconstruction under s. 192
[see Sandwell Park Colliery Co, (1914), i Ch. 589; General

Motor Cab Co, (1913), i Ch. 377], whilst a reorganisation of

capital under s. 45 of the Act is available as an alternative

plan, at all events, in some cases.

In a reconstruction under s. 192 the matter of dissentients

is important. The number of dissentients might be more
than a quarter of the shareholders, since the meeting at

which the special resolution was passed might not be repre-

sentative. However, where there is likely to be any con-

siderable amount of dissent, the precaution will, in general,

be taken of circularising the shareholders in advance to

ascertain their views on the proposed reconstruction, and,

if there appears to be a preponderance of dissent, the scheme
will, of course, be abandoned. The position of a shareholder

in the old company is this: he may either (i) assent to the

reconstruction and claim the shares to which he is entitled;

or (2) dissent as provided by the section; or (3) he may do
neither. To entitle him to dissent he must not have voted
in favour of the resolution at either the first or the con-

firmatory meeting, and within seven days of the latter he
must leave at the registered office of the company a written

notice expressing his dissent and requiring the liquidator

either to abstain from carrying the resolution into effect, or

to purchase his interest as provided by the Act. Two
decisions as to the notice of dissent should be observed.

One is to the effect that the liquidator may waive a benefit

arising from a condition of the section which was inserted

for the benefit of the dissentient : thus, a notice, if not left

at the registered office, may be accepted by the liquidator

[Brailey v. Rhodesia Consolidated (1910), 2 Ch. 95]. The
other (following an earlier decision) lays down that the
notice must state both the alternatives, the option being the
liquidator’s and not the dissentient’s. It is not for the dis-

sentient to require the liquidator to take one and only one
of the two alternative courses and frame his notice accord-
ingly [Demerara Rubber Co, (1913), i Ch. 331]. Since the
notice of dissent must be given within seven days after the
confirmation of the resolution, it obviously should not be
given before the confirmation, especially as no liquidator

may then have been appointed.
If a shareholder of the old company neither assents nor

dissents, and does not claim the shares to which he is entitled

under the scheme, he then loses his rights in the company,
unless any have been reserved to him by the particular
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scheme: frequently, for example, the scheme provides that

he is to be entitled to the proceeds of sale of the shares which
he might have claimed. Buckley L.J., in his judgment in

the case of Bisgood v. Henderson's Transvaal Estates (1908,

I Ch. 793) thus conveniently summarises the provisions in

the scheme which may properly be made without the dis-

sentient being entitled to complain: ‘There is no hardship
upon him in any of the following arrangements within
reasonable limits: (i) That the shares for distribution be
partly-paid shares, or (2) that if he wants the shares he must
apply for them within a limited time, or (3) that shares
unapplied for are to be at the disposal of the new company,
or (4) that shares unapplied for may be sold and the member
who does not assent shall take the proceeds (for this is giving

him something more than that to which he would be otherwise
entitled), or (5) that the shares shall not go to the company and
be assets of the company, but shall go direct to the members.’

If a shareholder effectually dissents, as provided by
s. 192, the price at which his shares are to be purchased must
be ascertained in accordance with the provisions of the

section, that is to say, the parties may agree, or, failing

agreement, the price is settled by arbitration, pursuant to

the Companies Clauses Consolidation Act, 1845. That Act
provides for a single arbitrator to be agreed upon, or for an
arbitrator to be nominated by each party and an umpire to

be agreed upon. The Arbitration Act of 1889 also applies

where it is not inconsistent with the Companies Clauses
Consolidation Act, 1845. But where the company’s
articles make other provisions for arbitration, they may be
followed, to the exclusion of the Act [De Rosaz v. Anglo-
Italian Bank {1869), L.R. 4 Q.B. 462]. The value must be
determined by the arbitrator, who will often rely on the

evidence of experts. He should not assume that the shares

which form the purchase consideration are worth par, nor
should he assume that the market price of the shares repre-

sents their true value. The value of the selling company’s
business as a going concern, taking all the circumstances
into consideration, will be an important element in enabling
him to come to a conclusion.

In framing the scheme care should be taken to provide a
fund sufficient to purchase the interests of dissentients.

This may be done by the exclusion from the sale of a sufficient

TOXtion of the assets of the old company, but it is more usual
tor the whole of the assets to be sold and the new company
to undertake to provide the necessary money. This they
may do by borrowing, or, if their shares are partly paid, out



SECRETARIAL PRACTICET76

of the funds obtained by making a call thereon. If the
interests of the dissentients are not adequately protected by
the scheme, by the provision of adequate funds, the liquidator

may be restrained from parting with the assets. The rights

of dissentients are statutory rights, and members cannot be
deprived of them by provisions in the articles; any such
provisions are wholly invalid [Baring-Gould v. Sharpington
Syndicate (1899), 2 Ch. 90].

Creditors. A scheme under s. 192 is, as has been stated, binding on
the shareholders, but the rights of creditors are protected ; for

the section provides as follows :
* If an order is made within a

year for winding up the company by or subject to the super-

vision of the Court, the special resolution shall not be valid

unless sanctioned by the Court.' There is, accordingly,

for the space of a year, a danger of the scheme becoming
inoperative

;
but at the expiration of a year, if no winding-up

order or supervision order is made, the scheme is binding
upon creditors as well as shareholders. There is a method of

insuring the scheme against becoming inoperative which has
sometimes been adopted; this is to procure a friendly

creditor to petition for a supervision order, and afterwards
to obtain the sanction of the Court to the scheme. However,
it is usual for the matter of the creditors to be dealt with
when the scheme is first mooted. Debenture holders are

asked to agree to accept debentures in the new company
in lieu of their existing debentures, and arrangements can
be made for a sufficient amount of debentures of the new
company to be underwritten to pay off those who object.

As regards unsecured creditors, they may be asked to accept
the liability of the new company instead of that of the old

company. As a rule the scheme will provide for the new
company taking over the liabilities of the old company,
and any creditors who do not accept the new company as
their debtor, will be paid.

A shareholder who is injured may apply for an injunction
to restrain the carrying out of the scheme [Clinch v. Financial
Corporation (1868), 4 Ch. App. 117] ; but when the agreement
has been executed he may not petition for a winding-up
order [Imperial Bank of China {1866), i Ch. App. 339].
If, however, the agreement has not been executed and the
scheme is unfair, a compulsory order may be made [Con-
solidated South Rand Mines Deep (1909), i Ch. 491].

In a reconstruction under s. 192, a practical difficulty

arises where the shares, or some of them, upon which it is

desired to make an assessment, are represented by warrants
to bearer. In a case of this kind, extensive advertisement is
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necessary, and a much longer period must be allowed,
during which a shareholder is to be entitled to claim his
allotment, than where the shares are all registered.

Seeing that a reconstruction of this kind almost in-

variably involves the allotment of shares, either wholly or
partly paid, the provisions of s. 88 of the Act must be
complied with, and within one month after the allotment
the written contract constituting the title of the allottee to
the allotment must be filed with the Registrar, and the other
returns prescribed by the section made. This appears to

necessitate the execution of a contract between the new
company and a trustee for the allottees, which, together
with the reconstruction agreement, will have to be filed.

If, however, the reconstruction agreement provides for the
allotment to the liquidator of the shares in the new company,
no supplementary contract will be necessary.

Where the object of the reconstruction is to obtain fresh Under-
working capital, it is frequently necessary to resort to writing on

underwriting. To take a concrete case : if in a scheme of

reconstruction it is proposed to transfer the assets of the old
^

company to a new company for £1 shares, credited as 15s.

paid, subject to proper disclosure being made, the whole 15s.

can be treated as commission, and the partly-paid shares

offered to any one. Or arrangements may be made with
underwriters to take up at a commission of 15s., or, if neces-

sary, more, any shares not taken by the shareholders in the
old company.
The usual practice as regards underwriting is for a pre-

liminary underwriting agreement to be entered into between
the board of the old company and the underwriters or

guarantors, and for that agreement to have scheduled to it

the detailed agreement, which the old company and its

liquidator will enter into with the new company, when the
former has gone into liquidation and the latter is registered.

The shareholders of the old company approve the pre-

liminary agreement and schedule at the liquidation meeting.
This preliminary agreement usually provides that if a certain

percentage of shareholders effectively dissent, the under-
writers shall be allowed to cancel the agreement. It is

therefore usual to take no fiirther steps until after the seven
days allowed for dissents, but immediately that period has
expired, the new company will be registered, and the board
will enter into the contract scheduled to the preliminary
a^eement and also an agreement for sale. The liquidator

will then send out his circular to the shareholders of the old

company and tell them how many shares they are entitled
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to apply for in the new company, giving particulars as

to payment of the balance, names of the directors of the

new company, their interest in the company, and the amount
of commission payable to the underwriters, etc., and will

state that the applications for shares must be accompanied
by certificates for shares in the old company. The bankers
of the company, to whom applications are sent, should be
instructed to receive no applications unless accompanied by
relative share certificates.

The agreement usually provides that the shareholders of

the old company shall be entitled, on the nomination of the

liquidator, to a pro rata number of shares in the new com-
pany, credited with so much per share paid up. A method
of avoiding considerable work is, for the liquidator to write

out the allotment sheets as applications for shares in the new
company are received, and to sign those allotment sheets

for the purpose of nominating the shareholders of the old

company for allotment of shares in the new company. This
saves the new company writing out fresh allotment sheets.

Then when the new company has allotted, and proposes to

file the return as to allotments, the contract, which in ordi-

nary circumstances, would have to set out the names and
particulars of the allottees, can be made with a trustee,

and can state that the shares were allotted to the parties

and in the proportions set out on the return as to allotments

'presented for filing herewith.' This course results in a
considerable saving in labour.

If, as is usual, the liquidator has to sell all the shares not
taken up by shareholders in the old company, he will, when
sending out his circular, send out also a form of tender and
application form combined, for such shares as are not taken
up, and it is desirable to have this form of tender printed on a
different coloured paper, so as to avoid confusion. He
should also advertise the fact that such shares are for sale,

and that forms of tender can be obtained at his office. It

will be necessary to fix a time within which shareholders can
claim their shares in the new company, but it will also be
found desirable considerably to extend this time in the case
of shareholders resident abroad.

After the time within which shareholders can apply has
expired, the new company will allot the shares on the
nomination of the liquidator, but the liquidator should not
definitely accept tenders for excess shares until after the
expiry of the time allowed within which foreign applications
can be received. The agreement will usually provide that the
premium received on sale of shares not taken up by
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shareholders, shall be divided amongst the shareholders
(other than dissentients) who do not come into the scheme,
but the expenses of advertising the shares for sale will

first be deducted.
As regards amalgamations, it is only necessary to state that Amalgama-

they are in generd effected by means of proceedings under tions.

s. 192. The process where Company A is absorbed by
Company B will be a single sale; or where a new company
acquires the undertakings of both Company A and Company
B, there will, of course, be an independent sale by each.
The law is the same, and the difficulties are the same as in

simple reconstructions, and need not be further commented
on.

As regards reconstruction under the powers in the memo-
randum of association, this method of reconstruction,
which was formerly common, has become practically im-
possible, owing to the decision of the Court of Appeal in

Bisgood V. Henderson' s Transvaal Estates [(1908), i Ch. 793].
The effect of that decision, as stated in the head-note in

the Law Reports, is this: *The sale of all a company’s assets,

and all its undertaking, and the distribution of the proceeds,
cannot be a corporate object, so that, under a clause for that
purpose introduced into the memorandum of association,

such a sale and distribution can be made without regard
to the provisions of s. 161 of the Companies Act, 1862 * (now,
of course, s. 192 of the Consolidation Act). 'A company
limited by shares cannot by its memorandum and articles

of association provide as part of its constitution that in an
event the corporator shall either submit to a liability in

excess of the limit of liability on his shares, or shall be dis-

possessed of his status as corporator.'

The practical result is that, as regards sales under a power
in the memorandum, they appear to be legal, provided
liquidation is neither contemplated nor in progress; but
inasmuch as a scheme of reconstruction by sale to a new
company necessarily involves liquidation, there is not much
use in attempting to effect it for that purpose. The only
possible procedure appears to be to effect an out-and-out
sale for shares, and, subsequently, as a wholly independent
transaction, to resolve upon liquidation with the object of

distributing the proceeds. This would mean that the
selling company would for a time become simply an assets-

holding company. Some colour is lent to this view by the
decision of Buckley J. (as he then was) in Mason v. Motor
Traction Co. (1905, i Ch. 419), which, though mentioned
in argument in Bisgood's Case was not overruled, but

N
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apparently approved by Buckley LJ., himself. But the
decision of Joyce J., in Etheridge v. Central Uruguay Railway
(1913, I Ch. 425) appears to negative this view, although
perhaps too much importance need not be attached to that

case. It need scarcely be pointed out that any attempt
to evade the effect of Bisgood's Case by these means would
be very carefully scrutinised, and very slight evidence indeed
of an ultimate intention to go into liquidatmn for the purpose
of distributing the proceeds of sale would probably be
sufficient to wreck the scheme. The conclusion is that for

most purposes, at all events, schemes of reconstruction by
means of a sale under the powers in the memorandum have
become impracticable and are best left alone. This, however,
is subject to the important proviso that, in cases where
there is complete unanimity amongst the shareholders,

there is nothing to prevent such a scheme going through,

illegal though it may be, and plenty of such schemes have
been carried out even since Bisgood's Case,

Schemes 0! Turning now to the other common form of reconstruction,

properly described as a scheme of arrangement, s. 120

s.
120.^^ ^ stated shortly, provides that when a compromise

or arrangement is proposed between a company and its

creditors, or any class of creditors, or between the company
and its members, or any class of members, the Court may,
on the application of the company, or any creditor or

member, or, in the case of winding up, of the liquidator, direct

that a meeting of creditors or class of creditors, or members
or class of members, as the case may be, be convened, and
if a majority representing three-fourths in value of those

present agrees to the compromise it is,]|[when sanctioned by
the Court, to be binding on the creditors or class of creditors,

or the members or class of members, as well as on the com-
pany, or, if there is a liquidation, then on the liquidator and
the contributories. The chief advantages of a scheme of

arrangement are that a majority of creditors may bind the
minority, by, for example, accepting debentures or shares

in lieu of cash, or foregoing arrears of interest
;
that a majority

of shareholders of a class may bind the minority without the
necessity for purchasing the interests of dissentients, as
when proceeding under s. 192; and that (unless as part of

the scheme a new company is formed to purchase the under-
taking) the expense of registration and the stamp duty on
the transfer of assets is avoided. It will be remembered
that under s. 192 creditors are not bound until a year has
elapsed from the passing (i,e, the confirmation) of the special

resolution.
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The jurisdiction of the Court in sanctioning the scheme is Form of

unlimited, and it may sanction any form of scheme which is Schemes,

within the ambit of the section and is not within s. 192. In
general, if the provisions of the Act have been complied with,
and the scheme is reasonable, and no injustice has been done
to any class, and if satisfied that the majority supporting
the scheme are acting bond fide, the Court will not withhold
its sanction. The Court may, however, require modifica-
tions of the scheme as approved by the classes interested,

or may attach conditions
;
and, in order to avoid the necessity

for summoning fresh meetings to approve the scheme as
modified by the Court, it is usual to insert a clause in the
scheme authorising the applicant to assent to any modifi-
cations or conditions in the scheme which the Court may
think fit to require or impose. In one case, for instance, the
Court attached the condition that a minority of share-

holders who disapproved the scheme should have the rights

of dissentients under s. 192, i,e. should be entitled to require
the liquidator to purchase their interests in the company
[Canning Jarrah Timber Company (1900), i Ch. 708].
The schemes which have from time to time been sanctioned

by the Court are of the most varied description. Thus,
debenture holders and creditors have accepted shares for

their debts; existing debenture holders have been post-

poned to new debentures to be created; creditors have
received part cash and part debentures, or part cash and part
shares, in satisfaction of their debts; one creditor has taken
over all the assets, and paid the costs of the winding up
and a composition to the other creditors ; shares or debentures
have been accepted in lieu of arrears of debenture interest;

debenture interest has been reduced, future profits 'to be
devoted to the redemption of the debentures. The scheme
may, and often does, involve the formation of a new com-
pany to acquire all or part of the assets; or, if a liquidation
is in progress, it may provide for a stay of the liquidation
and the continuance of the old business. It may also in-

volve the reduction, unification, consolidation or reorganisa-
tion of the capital of the company, or the modification of

the rights of a class of shareholders.
Although, as previously stated, a sale to a foreign company

caxmot be effected under s. 192 of the Act, yet such a recon-

struction can be effected as an arrangement under s. 120
[Anglo-Continental Supply Co, (1922), 2 Ch. 723].

In carrying out any scheme of reconstruction, whether
under s. 192, or under s. 120, or otherwise, legal advice is

almost invariably|i|necessary.



CHAPTER XIX

WINDING UP

Companies may be wound up by three distinct methods.
The winding up may be (i) compulsory, or by the Court;

(2) subject to the supervision of the Court; (3) voluntary.
Of these by far the commonest is voluntary winding up,
and it is proposed in this chapter to deal mainly with that
method, only mentioning a few salient features of the others.

BytheConrt. Compulsory liquidation is brought about by order of the
Court on petition, and is carried out under the direction of
the Court, the sections of the Act exclusively applicable
being ss. 129 to 181. The circumstances in which a com-
pany may be wound up by the Court are enumerated in
s. 129 of the Act as follows:

—

(i) If the company has by special resolution resolved
that the company be wound up by the court

:

(ii) if defa^t is made in filing the statutory report or in
holding the statutory meeting:

(iii) if the company does not commence its business
within a year from its incorporation, or suspends
its business for a whole year:

(iv) if the number of members is reduced, in the case of
a private company, below two, or, in the case of
any other company, below seven:

(v) if the company is unable to pay its debts:

(vi) if the court is of opinion that it is just and equitable
that the company should be wound up.

And s. 130 provides that a company shall be deemed to
be unable to pay its debts

—

(i) If a creditor, by assignment or otherwise, to whom the
company is indebted in a sum exceeding fifty
pounds then due, has served on the company, by
leaving the same at its registered office, a demand

182
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under his hand requiring the company to pay the
sum so due, and the company has for three weeks
thereafter neglected to pay the sum, or to secure
or compound for it to the reasonable satisfaction

of the creditor; or

(ii) if, in England or Ireland, execution or other process
issued on a judgment decree or order of any court
in favour of a creditor of the company is returned
unsatisfied in whole or in part ; or

(iii) if, in Scotland, the induciae of a charge for payment
on an extract decree, or an extract registered bond,
or an extract registered protest have expired
without payment being made; or

(iv) if it is proved to the satisfaction of the court that the
company is unable to pay its debts, and, in deter-

mining whether a company is unable to pay its

debts, the court shall take into account the con*
tingent and prospective liabilities of the company.

A petition may, subject to certain restrictions (see s. 137)
be presented by the company itself, by one or more creditors,

or by one or more shareholders, or by all or any of those
parties, together or separately. Upon an order for winding
up being made, the proceedings in the liquidation are con
ducted temporarily by the official receiver, as provisional

liquidator, and subsequently by one or more liquidators

appointed by the Court.

iTie commencement of the winding up (a date of con-
siderable importance) is deemed to be the date of the
presentation of the petition (s. 139), and the order is thus
retrospective. Even where a compulsory winding up
supersedes a voluntary winding up, the date of the presen-

tation of the petition marks the commencement of the
winding up. And the Court cannot, under s. 198 of the
Act, adopt the winding up resolution as the commencement
of the wmding up, although it may adopt any of the pro-

ceedings in the voluntary winding up. Failing such
adoption, many things already done have to be repeated,

e.g. the meeting of creditors.

The liquidator, who is generally assisted and partly

controlled by a committee of inspection, composed of

creditors and contributories, takes the necessary steps to

collect and realise the assets, to settle the lists of creditors

and contributories, and to pay. the debts, and then to adjust

the rights of the contributories, distributing amongst them
any surplus. Upon the completion of the winding up, he
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Subject to

Supervision.

Voluntary*
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obtains his release from the Board of Trade (s. 157), and
the Court makes an order for the dissolution of the company
(s. 172).

Winding up, subject to the supervision of the Court, is

brought about by order of the Court (s. 199), on petition

presented when a voluntary winding up is already in progress,

by one or more of the parties who may petition for a
compulsory order (see above). The date which was the com-
mencement of the voluntary winding up which it supersedes
(t.e. the date of the passing or confirmation of the winding up
resolution) is not altered and becomes the date of the com-
mencement of the winding up under supervision. By the

supervision order the Court may appoint liquidators either

in substitution for or in addition to those already appointed
by the company.
The liquidators' powers, unless restricted by the Court,

are identical with those possessed by a liquidator in voluntary

winding up, and the liquidation proceeds generally as in a
voluntary winding up, and the company is ultimately dis-

solved in the same way as in avoluntary windingup (see p. 2 1 2)

.

Having regard to the practically unlimited powers of

application to the Court under s. 193 of the Act, there is

seldom any great advantage in obtaining a supervision

order, and such orders are rare.

Voluntary winding up and the position of the liquidators

therein require much more detailed treatment, since the
office of hquidator is frequently undertaken by a company's
secretary.

S. 182 of the Act enumerates the circumstances in which a
company may be wound up voluntarily. These are as
follows :

—

(1) When the period (if any) fixed for the duration of

the company by the articles expires, or the event
(if any) occurs, on the occurrence of which the
articles provide that the company is to be dissolved,
and the company in general meeting has passed a
resolution requiring the company to be wound up
voluntarily:

(2) If the company resolves by special resolution that
the company be wound up voluntarily:

(3) If the company resolves by extraordinary resolution
to the effect that it cannot by reason of its liabilities

continue its business, and that it is advisable to
wind up.

Of the above, (i), which, it will be observed, requires
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only an ordinary resolution, is seldom met in practice. In
the case of an insolvent company, (3) is appropriate, and
an extraordinary resolution will suffice. In any other case,

e.g. if the winding up is for the purpose of reconstruction,

(2) is applicable, and a special resolution is necessary. It

need harffiy be pointed out that, if a valid voluntary winding
up is to be set on foot, extreme care must be taken in every
detail connected with the convening and holding of the
meeting or meetings.

Assuming that a valid resolution for voluntary winding up,

whether ordinary, special or extraordinary, has been passed,

and that the winding up has been brought about for the

purpose of liquidation only, and not for the purpose of

reconstruction, it is proposed now to deal with the course of

the liquidation.

The statutory law as to voluntary winding up is to be
found, of course, in the Consolidation Act, whilst practice

rules are to be found in the Winding Up Rules of 1909 and
1921. Part IV. of the Act, which is headed 'Winding Up,'
includes ss. 122 to 242 inclusive. S. 122 states that the
provisions of the Act with respect to winding up apply, unless
the contrary appears, to all the three kinds of winding up,
i,c, compulsory, voluntary, and subject to supervision. The
following portions of Part IV. are accordingly applicable to
voluntary winding up:—Ss. 123 to 128 (which deal with
contributories and their liability) ; ss. 182 to 198 (which are
headed ‘Voluntary Winding Up'); and such of the sections

contained in the group headed ‘Supplemental Provisions,'

which includes ss. 205 to 242, as are not expressly made
applicable exclusively to either or both of the other kinds
of winding up. Many of these sections, however, which are

applicable to voluntary winding up deal with matters with
which the English liquidator has little concern. The im-
portant sections are ss. 205 (i), 206, 207, 209, 210, 211, 212,

214, 215, 217, 220, 222, 223, and 224. As regards the
Winding Up Rules ^of 1909, Rule i provides in effect that
the Rules are to be^applicable to every form of winding up,

unless, from their nature or subject matter, or by the head-
lines above the group in which they are contained, or by their

terms, they are, or are made, applicable only to compulsory
winding up. But Rule 2 of 1921 makes Rules 123 to 132,

134 and 138 to 149, which applied only to winding up by
the Court, apply also to creditors’ meetings in voluntary
li^dation under s. 188 of the Act. There is thus no serious

difficulty in discovering what rules are and what are not
appropriate.
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Commence-
ment and
Effect.

The date of the commencement of a voluntary winding
up is the date of the passing of the winding up resolution.

This, in the case of a special resolution, means the date of

the confirmatory resolution. The date of the commencement
is chiefly material in regard to the liability of past members
as contributories and to the matter of fraudulent preference,

as well as in regard to some other matters noticed later.

The immediate effect of a voluntary winding up upon a

company should be carefully grasped. The first point to be
observed is that the company must cease to trade, except
for the purpose of beneficial winding up (s. 184), As will be
seen, the liquidator is the proper person to carry on the
business for this purpose. It is only for the purposes of

administration and realisation that the business may be
carried on ; it is not competent for the liquidator to carry it

on indefinitely with the object of gradually increasing its

value. It is, no doubt, difficult at times to determine
whether a new contract entered into by the liquidator is

required for the purpose of beneficial winding up, but the

liquidator has this advantage, that it lies upon the person
who alleges that it was not required to prove his case. Then
it is to be observed that all transfers, unless made to the
liquidator or with his sanction, or alteration in the status of

the members of the company, shall be void [sect. 205 (i)].

But none the less—and this is the important point to remem-
ber—the corporate state of the company and all its corporate
powers continue until the dissolution of the company, in

spite of anything to the contrary in the articles (sect. 184).

The company accordingly still exists as a legal entity, and its

powers as such continue, although there may be a difference

in the manner in which they are exercised. For sect. 186 (3)

provides that ‘on the appointment of a liquidator all the
powers of the directors shall cease, except so far as the com-
pany in general meeting or the liquidator sanctions the con-
tinuance thereof. ' It is accordingly open to the liquidator,

or to the company, to sanction the continuance by the
directors of the exercise of such of their powers as is thought
fit, and this is sometimes done, especially for the purpose of
making calls. Failing such an arrangement, the liquidator

will in general be able to exercise the powers of the directors,

so far as it is necessary for the purpose of the beneficial

winding up of the company.
Although in a compulsory liquidation the books of a

company close at once, it may be, and often is, otherwise in
a voluntary liquidation.

A negative effect of a voluntary winding up is that it does
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not operate to stay actions, as a compulsory order or a super-

vision order does, nor does it prevent actions being brought
against the company after the commencement of the
voluntary liquidation. It is, however, always open to the
liquidator to apply to the Court for a stay, and it used to be
the practice for a stay to be granted, except in the case of

actions by secured creditors to enforce their security. The
plaintiff would then, the stay having been granted, prove in

the liquidation, and where the liquidator did not admit the
claim he would himself apply to the Court, under sect. 138 of

the Act of 1862 (now sect. 193), to have the matter in dispute
decided. But in Currie v. Consolidated Kent Collieries

(1906) I K.B. 134)] it was held that the onus is upon the
iquidator in applying for a stay to show that an order should
56 made, and that in case of a real dispute a stay should not
5e granted, and that, so far from a stay being a convenience,
it would in such cases be an unnecessary waste of time and
money. But in a case where liability is substantially ad-
mitted, and the question is really one of amount, the matter
is one which may properly be dealt with in the liquidation, and
accordingly a stay should be granted. The matter is in each
case one for the discretion of the Court.

A voluntary winding up will in some cases operate to dis-

miss the servants of the company, but whether or not it has
this effect depends on the facts in each particular case
[Reigate v. Union Manufacturing Co. (1918), i K.B. 592; and
see Midland Counties Bank v. Atwood (1905), i Ch. 357].

It now becomes necessary to consider the position of the Appointment
liquidator, upon whose shoulders the burden of the winding ofldguidete.

up will fall.

As regards the appointment of liquidators it is to be
observed that sect. 186 says that amongst the consequences
which shall ensueupon the voluntary winding up of acompany
is this—that the company shall appoint one or more liquida-

tors. The intention, therefore, appears to be—first, wind
up; then, appoint liquidators. None the less it is much
more usual for liquidators to be appointed at one or other of

the winding-up meetings, and there is no objection to this.

A liquidator need not be appointed by special resolution,

nor need he be named in the notice of resolution for his

apcK>intment.

In the vast majority of cases one liquidator is appointed,

and it is the more convenient course in most instances. Some •

times, however, more than one is appointed, e.g. one to repre-

sent the creditors and one to represent the contributories.

The effect is naturally to increase the expense; and, further,
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His Position.

SsBemn-
iMiistioii*

since two liquidators at least must concur in every act, sub-

ject, however, to sect. i86 (vii.), speedy dealings are not

facilitated. Further, if one of two liquidators dies, a

successor must be appointed, since the survivor cannot act

alone, unless so authorised by the resolution of appointment.
The matter, however, is one for the company, subject to

application to the Court by anyone aggrieved.

It is not easy to define accurately the status of the liquida-

tor. It is to be gathered from the following statutory

provisions, some of which have already been mentioned:—
That liquidators are appointed for the purpose of winding up
the affairs of the company and distributing its property; that

they shallpay the debts of the company and adjust the rights

of the contributories amongst themselves; that upon their

appointment all the powers of the directors cease, except so

far as the company in general meeting or the hquidators

sanction their continuance; and that until the winding up is

complete the corporate state and all the corporate powers of

the company continue. The company then continues to

exist, but the directors (subject to the exceptions mentioned)
cannot act, whilst the Uquidator has the duty of winding up
the company's affairs. The liquidator steps into the shoes

of the directors, not for carrying the company's business on,

but for winding it up; and his status resembles in many ways
the former position of the board. Now, directors, as is well

known, have a dual capacity—they are both agents and
trustees. The liquidator is to some extent a trustee. He
may be said to hold the assets of the company in trust for the

creditors and then for the shareholders. But his primary
duty being to realise and distribute, he is, perhaps, rather the
company's agent for certain specified purposes. A contract,

for example, made by him for the purpose of realising some
of the company's assets is made by the company through him,
the common form of the statement of parties being: ' Between
the Company, Limited, by J S , of , &c., the
liquidator thereof, of the one part, and A B ,

of
,

&c., of the other part.' It may, further, be observed that the
voluntary liquidator, being appointed by the shareholders,
is not an officer of the Court, although he has certain duties
imposed on him by statute, and if he neglects those duties the
parties injured, whether creditors or contributories, may be
able by action to make him personally liable in damages, even
after dissolution [see Pulsford v. Devenish (1903), 2 Ch. 625].
The amount of the liquidator's remuneration, by s. 186 (ii,)

of the Act, is left for the company to fix. It may be, and
sometimes is, fixed by the resolution appointing him, and in
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small companies, where the amount of labour involved may
be fairly estimated at once, this course has its advantages.
The sum may be a lump sum, or a percentage on the assets

realised, or may be at the rate of a certain sum per day while

the liquidator is exclusively employed on the business of the
winding up; or other methods of remuneration may be
adopted. It is, however, generally speaking, better for the

liquidator's remuneration to be fixed later by a general

meeting. If a sum be fixed which appears to the creditors

to be unduly large, having regard to the amount of the

company's assets and liabilities, application may be made
to the Court to determine the amount of the remuneration
under s. 193 of the Act. It is often better, in the case of an
insolvent company, to get the remuneration fixed by the
Court in the first instance, thereby avoiding the possibility

of subsequent complaint. Instances are on record of the
Court, on application duly made, increasing the remunera-
tion which had been fixed by the company in general

meeting. The Com t will, on an application to fix a liquidator’s

reniuneration, in geiieial adopt the scale applicable to trustees

in bankruptcy [Carton (1923), 39 T.L.K. 194]. A course

sometimes adopted is for the liquidator to take what he
considers reasonable remuneration, and then, when his final

accounts are passed at tlie final meeting before dissolution,

that sum is, by the vote of the company, appropriated to him.
As regards the powers of the liquidator in voluntary His Powers,

winding up, it will be sufficient to enumerate them. They
are, in general, so inextricably involved with his duties that
comment on them may be reserved until his duties are more
fully dealt with. By s. 186 (iv.) the liquidator has power,
without the sanction of the Court, to exercise all the powers
given to a liquidator in compulsory winding up. He may,
accordingly, under s. 150 take all the property of the com-
pany into his custody; under s. 15 1 bring or defend any
action in the name of the company; carry on the business

of the company, so far as may be necessary for its beneficial

winding up; sell the whole of its real and personal property;
execute deeds and other documents, and use the company’s
seal; prove as creditor in the bankruptcy of contributory;
draw bills and raise money upon the security of the assets

of the company; take out letters of administration to any
deceased contributory; do all such other things as may be
necessary for winding up the affairs of the company and dis-

tributing its assets. Under s. 186 he may distribute the
company's property among the members; settle the list of

contributories; make calls, pay debts, and adjust the rights
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of the contributories amongst themselves; under s. 193
apply to the Court; under s. 194 call a general meeting;
and under s. 215 institute misfeasance proceedings. He
also has power, under s. 214, with the sanction of an extra-

ordinary resolution of the company, to compromise with
creditors, debtors, and contributories all questions in any
way affecting the assets or the winding up of the company.
It is to be noted, however, that a compromise with a creditor

under this section, unless set aside, is binding even though
the sanction of an extraordinary resolution has not been
obtained [Cycle-makers Company v. Sims (1903), i K.B. 477].
He also has power, under s. 214, with the sanction of the

Court, to prosecute delinquent directors and others.

The above are the principal powers expressly conferred

by statute upon the liquidator, but it will be found that

incidentally the wide powers expressly specified by the
legislature include numerous minor auxiliary powers.
A liquidator should enter upon his duties at the earliest

possible moment after his appointment. His primary
duties are realisation and distribution of assets, and all that

he does will be directed towards these two ends.

Two of his earliest duties are prescribed by ss. 187 and 188
of the Consolidation Act. By s. 187 he is bound, under a
penalty of £5 per day, within twenty-one days of his ap-
pointment to file a notice thereof with the Registrar in the

form prescribed by the Board of Trade. The provisions

of s. 188, as extended by the Winding Up Rules of 1921,
may be thus summarised. The liquidator must:

—

(1) Ascertain who appear to be creditors of the com-
pany;

(2) Within seven days from his appointment, and not
less than seven days before the meeting, send notice

by post to all such persons of a creditors' meeting
to be held on a specified date, not less than fourteen
nor more than twenty-one days after his appoint-
ment, at a specified place and hour;

{3) Enclose general and special forms of proxy with the
notice sent to creditors, and state in the notice
the time by which such proxies must be lodged;

{4) Advertise notice of the meeting once in the Gazette,

and once at least in two local newspapers circulating
in the district where either the registered office, or
the company's principal place of business, was
situate. The advertisement must constitute a
seven days' notice of the time and place of
meeting.
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The matters to be determined at the creditors* meeting
are:

—

(i) Whether application shall be made to the Court for

the appointment of a liquidator, to act either in

place of or with the liquidator appointed by the

company;

{2) Whether application shall be made to the Court
for the appointment of a committee of inspection;

(3) If any such application is to be made to the Court,

then to appoint a creditor to make it.

The application must be made not later than fourteen

days after the meeting, and upon the hearing of it the Court
may make any of the following orders:

—

(i) That the liquidator be removed and another sub-

stituted;

{2) That the liquidator be retained and another ap-

pointed to act with him;

(3) That a committee of inspection be appointed;

(4 Such other order as, having regard to the interests

of creditors and contributories, may seem just.

Order (3) may be made either separately or combined
with (i) or (2).

Minutes of the proceedings at the creditors* meeting must
be entered in a book provided for the purpose, and copies of

all resolutions passed at the meeting must be filed with the
Registrar in Companies (Winding Up).

It may be pointed out that, seeing that upon the ap-
pointment of a liquidator all the powers of the directors

cease, the liquidator should see to it that the winding up
resolution, whether special or extraordinary, is duly registered

imder s. 70, and that notice of the resolution is advertised

in the Gazette under s. 185.

The liquidator, after his appointment, will immediately TaJring^

proceed to take possession of the company’s books and
documents. If he is the secretary, he will, probably, have
no difficulty in doing this, as, so far as the books kept at

the registered office of the company are concerned, they will

be ready to hand, whilst, if the company is a trading com-
pany, the ordinary business books be available at the
place where the company’s business has actually been
carried on. If the liquidator is unconnected with the com-
pany, a chartered accountant, his labour in ascertaining

that he has control of all the books and documents of the

company, whether at the registered office or elsewhere, will
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usually be greater. It is the duty of the liquidator, if he
finds any book or document missing, to ascertain its where-
abouts, or, if he fails to discover books or documents that he
would expect to find, to make inquiries and satisfy himself

as to their existence or non-existence. Practically all of

the company’s books will be of assistance to the liquidator

in the discharge of his duties. For example, the Seal Book,
if one be kept, should contain particulars of documents to

which the common seal has been attached, and will be of use
in enabling the liquidator to ascertain what documents of

importance are in existence.

In taking possession of the books and documents of the

company, the liquidator may find that some are in the

possession of a solicitor or other person who claims a lien

upon them for money due. The liquidator will then proceed
to inquire w’hether this lien is valid. If it is obviously in-

valid, e.g, if it is upon certain books which are, by statute,

required to be kept at the registered office of the company

—

the Register of Members, for instance—the liquidator must
insist upon the delivery up to him of the books or documents
in question. If the valichty of the lien be doubtful, and no
reasonable compromise can be arrived at, the question will

have to be decided, the obvious course being for the liquidator

to apply to the Court, under s. 193 of the Act, for an order
for the delivery up to him of the documents, when the Court
will adjudicate upon the matter. But in the meantime, if

the possession of the documents is necessary for the purposes
of the winding up, it is advisable for the liquidator to pay the
amount claimed to an independent third party, or to a joint

account, pending the decision of the question, and thus to

obtain delivery. If the lien appears, on due examination,
to be valid, and the documents are necessary, the liquidator
should if possible pay the amount due, or undertake to do
so, out of the first available assets. If the lien is claimed
by a solicitor, it may be desirable to have the bill taxed,
delivery being generally obtained by paying the money
claimed into Court, pending the taxation.

After taking possession, or taking all needful and possible
steps towards taking possession, of the company’s books and
documents, the liquidator will then obtain possession, as
far as he can, of the other property of the company. This
does not mean, of course, that he is to have the land and
buildings (if any) of the company conveyed to him, or any of
the chatt^ of the company formally made over to him.
He will take possession by assuming the control overjthem.
For example, he will assume the control of the company’s
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business, putting himself into the position formerly occupied
by the company. He will assume the control of the com-
pany's stock and other assets of its business, thus virtually

stepping into the shoes of the company. It must never be
forgotten that the corporate state and all the corporate
powers of the company still continue, the liquidator being,

as stated before, the company’s agent for the purpose of

winding up its affairs.

The liquidator, how^ever, cannot assume the control of

some of the company’s property, or in any way obtain
physical possession of it. He can, c.g. have no control over
the book debts of the company, or of any property of the
company which has been taken possession of, as is frequently
the case, by mortgagees, or by a receiver on their behalf.

His duty in these cases is to give notice to the debtors, or

the mortgagees, or receiver, as the case may be, of the fact

that the company is in voluntary liquidation, and that he is

the liquidator.

In taking possession, special care is necessary in the case of

leasehold property. If the company is insolvent, it is neces-

sary to inquire whether the retention of the leaseholds is

for the benefit of the winding up. This will depend very
largely upon the nature of the covenants in the lease. If

the rent is high and the covenants onerous, the value may
be small, and on the property being retained the landlord
will be entitled to be paid rent in full during the liquidation.

But if the liquidator notifies the landlord of his intention to

abandon the premises, which he is at liberty to do, although
he has not expressly given to him the power which a trustee

in bankruptcy possesses of disclaiming them, the landlord
can only prove in the liquidation with the other creditors for

rent accruing during the liquidation.

An important duty of the liquidator is the duty of keeping Keeping
proper accounts. It is nowhere laid down that a liquidator Accounts,

in voluntary winding up must keep accounts, although the

matter is provided for in the case of a compulsory winding up
by the Rules of 1909. However, it is perfectly obvious
that a liquidator cannot adequately perform his duties

without keeping accounts, and it ma}^ here be observed
that when the winding up is complete and he summons the

final meeting, it is his duty to lay before that meeting an
account ' showing how the winding up has been conducted,
and the property of the company disposed of* (s. 195).

This he could not satisfactorily do without having kept
thorough and systematic accounts throughout the liquida-

tion. It is also desirable for the liquidator, in order that
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Business.

CoUeoiing
DbUb.

he may be able to give an account of his stewardship, to

keep the Record Book which is prescribed by Rule i66 of

1909 in the case of compulsory winding up. In this he will

enter notes of all his transactions in conducting the winding
up. The book may conveniently take the form of a diary.

.
In realising the assets the liquidator should act with all

convenient speed, remembering that the longer the liquida-

tion is protracted, the greater is the expense of the mere
administration likely to be. However, in the case of a
trading company with outstanding trade contracts, it will

frequently be of advantage to the assets to carry out the

contracts and receive the agreed payments for them. This
will be carrying on the business so far as may be necessary

for the beneficial winding up of the company. And in all

cases where, for whatever reason, the liquidator considers

it desirable to carry on the business of the company for

anything more than a very short time, it is advisable for

application to be made to the Court, under s. 193, for liberty

to do so, or at all events for the sanction of the creditors to

be obtained. The Court, in granting leave to carry on the

business, usually imposes a limit to the time during which
this may be done, e,g, three months. In the event of an
extension being required, a further application must be
made to the Court.

The right to carry on the business involves the right to do
everything incidental thereto: contracts may be made, the

trade generally may be continued, bills of exchange may be
drawn or accepted, and even, in a proper case, money may
be borrowed for the purposes of the company, upon such
security as the company is able to offer. It is generally
advisable to obtain the sanction of the Court before borrowing
money. It is hardly necessary to point out that any
security given by the liquidator for loans ranks after all

existing securities. The liquidator will, of course, make
it clear to all persons with whom business is done that the
company is in voluntary liquidation.

With reference to debts incurred by the liquidator in the
course of caiTj^ng on the business of the company, it must be
clearly borne in mind that these must be paid in prionty to

debts and liabilities incurred before the commencement of

the liquidation. They are, in reality, provided they are
properly incurred, part of the costs of the administration
of the company's affairs, which, as will be seen hereafter,

have a priority over the ordinary liabilities.

In getting in the debts due to the company, the liquidator
will make written demands upon the debtors, and if all
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other means fail he will, if he considers it desirable take,

proceedings for recovering debts outstanding. It is neces-
sary, however, to consider carefully whether the proceedings
are likely to be productive of any adequate result. A
liquidator would not be justified in suing a debtor when he
knew the debtor could in no circumstances pay. Proceedings
would, in such a case, be merely a waste of the company's
money. The liquidator has also, as has been stated, power
to compromise.
We have seen that a liquidator can sell all or any of the

company’s property, taking care to do so to the best ad-
vantage. Thus, he may, if he thinks it advantageous, sell

the book debts instead of realising them himself. It may
here be remarked that, speaking generally, the liquidator
may employ agents to act for him in cases where the skill and
experience of a professional man is desirable in the interests

of the company. Perhaps a fair statement is that in all

cases where an ordinarily capable and reasonable individual

would employ an agent, an auctioneer, or a broker,
or a solicitor, the liquidator may do the same. And he may
pay them reasonable remuneration for their services. It

is in the case of sales of the company’s more important
assets that professional services are most likely to be re-

quired; but the advice of a solicitor may often be properly
sought in almost every phase of a winding up.

In connection with the realisation of the company’s assets, Private

the important powers conferred upon the liquidator by the
combined effect of ss. 174 and 193 of the Act must be noticed.

S. 174 empowers the Court to * summon before it any officer

of the company or person known or suspected to have in his

possession any of the property of the company, or supposed
to be indebted to the company, or any person whom the
Court deems capable of giving information concerning the
trade, dealings, affairs, or property of the company.’ And
any person so summoned may be required to produce books,
&c. In a proper case, therefore, if the liquidator suspects
that any of the company’s property is being kept back,
whether by the company’s officials or other persons, or if he
has reason to suppose that there has been fraud in the pro-
motion of the company, and that certain persons have
received moneys which really belong to the company, he
will make application to the Court, under s. 193, for an order
for the examination (called private examination, in contra-
distinction to the public examination in winding up by the
Court) of any one who will voluntarily give, or from
whom can be extracted, information as to the existence

o
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of assets, or information on which to ground misfeasance

proceedings.

With reference to misfeasance proceedings, these are pro-

vided for by s. 215, their object being to compel any
delinquent promoter or officer of a company to make
restitution of any money or property of the company
improperly applied or retained, or to make good any
default. If misfeasance proceedings require to be taken,

the liquidator will invariably employ a solicitor, as indeed

he will generally properly do in case of any application

under s. 193. With reference to such applications, it must
not be forgotten that, although in the majority of instances

they are made by the liquidator, yet any contributory or

any creditor may similarly apply.

Fraudulent One other matter must be noticed affecting the getting in

Preference, of the assets of the company. S. 210 of the Act provides

that where a company is being wound up, any act which
would have been a fraudulent preference had the company
been an individual trader in bankruptcy is an undue or

fraudulent preference of the creditors of the company and is

invalid. The effect of this provision is to make the bank-
ruptcy law for the time being as to fraudulent preference

applicable mutatis mutandis to companies in liquidation.

In bankruptcy, by virtue of s. 44 of the Bankruptcy Act,

1914, any conveyance or transfer of property, or any pay-
ment made by a person unable to pay his debts to any
creditor, with a view to preferring that creditor to other

creditors, is void if made within three months before the

bankruptcy. In the case of voluntary winding up, the

period of three months dates backwards from the resolution

for winding up. It is incumbent upon the liquidator if, on
examination of the company's affairs, it appears that any
such fraudulent preference has taken place, to take steps,

by application to the Court, under s. 193, if necessary, to

have the transaction set aside and get back the money or

property.

The question as to whether a particular transaction does
or does not constitute a fraudulent preference is often a
difficult one. As was stated by Lord Esher in New's Trustees

V. Hunting [(1897), 2 Q.B. 27],
* the question whether there

has been a fraudident preference depends not upon the mere
fact that there has been a preference, but also on the state
of mind of the person who made it. It must be shown, not
only that he has preferred a creditor, but that he has firaudn-

lently done so.' It has been held that the preferring the
creditor must be the dominant view with which the
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preference was made, but not necessarily the sole view. A
payment made bond fide under pressure will not be a fraudu-
lent preference. The burden is on the liquidator, who seeks
to set aside a transaction as being a fraudulent preference,

of showing the insolvency of the company—not as a rule

a difficult task—as well as of showing the intention to prefer.

The liquidator will take steps, as soon as possible, to Proof of

ascertain the extent of the company’s liabilities. In most Debts,

cases the books of the company, assuming them to have been
properly kept, will disclose the bulk of these, and if the
liabilities have been incurred in the ordinary course of the
company’s business, probably most of them can be admitted
without demur. In a voluntary winding up only those
creditors need prove their debts whose claims have not been
admitted. The liquidator will accordingly make out a list of

the claims he admits, ix. of all the known and undisputed
liabilities of the company, whether they be trade liabilities,

or office expenses, or directors’ fees, or anything else. His
duty is then laid down by Rule 102 of the Winding Up Rules
of 1909, which requires him to fix a day, not less than fourteen
days after the date of the notice, mentioned presently, on
or before which creditors [i.e. in voluntary winding up,

creditors whose claims have not been admitted) are to prove
their debts or claims, or be excluded from the benefit of any
distribution of assets made before their debts are proved ; he is

to give notice of the day fixed by advertisement in a news-
paper, and, further, by sending notice in writing to each
person who to his knowledge claims to be a creditor and
whose claim has not been admitted. The notice is ordinarily

inserted in the Gazette, and in one or more newspapers
circulating in the district where the registered office of the

company is. One or more repetitions of the newspaper
advertisement is often advisable.

Rule 89 of the Rules of 1909 provides for the pmof of debts
by affidavit, and by Rule 92 the affidavit is required to state

whether the creditor is or is not a secured creditor. Most of

the Rules from 89 to 106 contain further regulations as to the

?
roof of debts which are applicable to voluntary winding up.

^hen the proofs have all been lodged, the liquidator must
examine them, and in writing admit or reject each, either in

whole or in part, or he may require further evidence in sup-

port of it. If he rejects a proof he must notify to the
o-editor in writing the grounds of his rejection (Rule 103).

Any creditor dissatisfied with the decision of the liquidator

may apply to the Court within twenty-one days, and the

Court may reverse or vary the decision (Rule 104). Should
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the liquidator himself, after admitting a proof, consider that
it has been improperly admitted, he may apply to the Court,
after notice to the creditor, to expunge the proof or reduce
its amount (Rule 105). A similar application may be made
by any creditor or contributory (Rule 106).

In due course the liquidator will have a complete list of
claims, of which some may be disputed. Disputed claims
may be dealt with by the liquidator in various ways. He
may compromise any claim, or he may apply to the Court,
under sect. 193, to adjudicate upon any disputed claim. Or
he may leave the creditor to apply to the Court to adjudicate,
or to bring an action to enforce the claim. The position of
the liquidator in the matter of applying for a stay of any such
action has already been dealt with above. In exceptional
cases, where the disputed claims are likely to be numerous,
the method of procedure is open to the liquidator of applying
to the Court, under s. 193, for an order for an inquiry as to
who are the creditors of the company. The effect of such
an order is that all claims are formally proved in chambers,
and disputed claims adjudicated upon where necessary by the
Court.

Secured The position of secured creditors requires some explana-
Creditors. tion. By s. 207 of the Act, the provisions of the

bankruptcy law as to secured creditors are applied to
insolvent companies in winding up. The result is that a
secured creditor of an insolvent company in liquidation may
adopt one of four courses: (i) he may rely on his security and
not prove at all; although, of course, should his security on
realisation prove to exceed the amount of his debt, he must
hand over the surplus to the liquidator

; (2) he may realise his
security, and if it shows a deficit, he may prove for the
balance

; (3) he may give up his security to the liquidator and
prove for the whole debt; (4) he may assess the value of his
security, and, after deducting the assessed value, prove for
the balance of his debt.
An important duty of the liquidator arises in connection

with secured creditors. The bulk of secured creditors of a
company are ordinarily debenture holders, that is to say,
creditors of the company whose debts are secured in most
instances by a mortgage or charge upon the whole under-
taking of the comply, including, generally, its uncalled
capital. The liquidator must ascertain whether the
debentures were validly issued, and whether they are duly
registered in caseswhere registration is required, remembering
that, should the security turn out to be invalid, the unsecured
creditors will receive the benefit of it with the debenture
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holders, who in such a case would be themselves, really,

unsecured creditors. The question of what is the best policy

for the liquidator to adopt, where the whole of the company's
assets are mortgaged to debenture holders, is often one of

extreme difficulty, and sometimes it happens that a Scheme
of Arrangement, under s. 120, (see p. 180) is the best

solution. The validity or otherwise of any security held by
any secured creditor other than debenture holders it is also

within the province of the liquidator to investigate. In this

connection s. 212 must not be overlooked. By that
section a floating charge, given within three months before

the commencement of the winding up, is invalid except to

the amount of any cash paid to the company at the time of,

or subsequently to the creation of, and in consideration for,

the charge, with interest at 5 p.c. on that amount, unless it be
proved that the company was solvent immediately after the

creation of the charge. This the person claiming under the
charge must prove. The liquidator must carefully investi-

gate the circumstances in the event of his finding that such
recent charges exist.

Assuming that the liquidator has at length ascertained the lists of Ck)n-

extent of the company’s liabilities and of its assets, he will be tributories.

able to determine what further steps are necessary in the

winding up. If the assets exceed the liabilities and the costs

of winding up, he will be able to pay the debts and expenses
of winding up, and will then distribute any surplus assets

amongst the shareholders in accordance with their rights.

But if the company is insolvent, or if the liabilities, including

the costs of the liquidation, exceed the assets, it will be his

duty to increase the assets, if possible, by calling up the whole
or part of the unpaid capital. If the whole of the capital

is fully paid, no further sum can be raised from the share-

holders, except in cases where the articles of association of a
company provide for such further payments, e.g. in com-
panies limited by guarantee. But if the capital is not fully

paid, the duties of the liquidator as regards settling lists of

contributories and making calls must be undertaken.

It must not be assumed that the liquidator will take no
steps towards settling the lists of contributories until he has
accmrately ascertained the amount of both assets and liabili-

ties. In many cases he wiU be able to determine whether or

not calls upon the contributories will be required long before

he knows the precise financial position of the company,
although he will generally not proceed actually to make calls

until he knows approximately how much is required to be
called up. It may in some cases be obvious at the outset
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that every farthing of unpaid capital will be wanted, and in

these cases the work of settling the list of contributories

and making calls can be taken in hand at once.

S. i86 gives the liquidator in voluntary winding up the

same powers as the Court in the matter, and provides that

'any list so settled shall be primd facie evidence of the

liability of the persons named therein to be contributories.*

A contributory is defined by s. 124 of the Act as a person
liable to contribute to the assets of a company in the event of

its being wound up. The term also includes any person
alleged to be a contributory before his liability as such is

finally determined. It has been held that the very wide words
‘person liable to contribute to the assets of a company, &c.,*

do not include debtors to the company, but only past and
present members who are liable to contribute. On the other

hand, the word contributory includes a fully paid share

holder, although he cannot be placed on the list of contri

butories against his will. And it may be stated that the term
contributory is used in winding up, broadly but inaccurately,

as being synonymous with shareholder.

There are two lists of contributories, commonly called the
‘ A List * and ' B List. * The ' A ’ list contains the names of

existing members of the company who are liable to contribute,

and the ' B * list the names of such past members as are liable

to contribute. The liabilities of both classes are regulated by
s. 123 of the Act, the effect of which may be summarised
as follows: Existing members are primarily liable to contri-

bute to the extent of the amount unpaid on their shares; if

the amount is insufficient, then, and only then, are past
members liable to contribute, but subject to the restrictions

that a member who has ceased to be a member for a year or
more before the commencement of the winding up cannot be
made liable, that no past member is liable to contribute in

respect of debts incurred after he ceased to be a member, and
that his liability is limited to the amount unpaid on the
shares he held. It often happens that it is unnecessary to
settle the ‘B* list at all. The liquidator is not bound by
Rules 77 to 82, since they apply only to compulsory winding
up, but in practice he will generally follow the procedure
there indicated. His ‘A' list will be in two parts, the first

part containing contributories in their own right, i.e. the
beneficial holders of shares in the company, and the second
part containing contributories other than in their own right,
e.g, as executors or administrators of deceased shareholders,
or as trustees of a bankrupt shareholder. The 'B' list, if

any, wrill similarly be in two parts.
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After making out the lists, the liquidator will fix a day for

settling them, giving notice to each person whose name has
been inserted therein of the time and place and of the
particulars in the list referring to such person, and stating

that if no sufficient cause is shown to the contrary, the list

will be settled to include him therein. At the time fixed the

liquidator will hear objections and either decide them on the

spot or hold them over for further consideration. As regards

objections, legal advice is commonly indispensable. The
liquidator may either, after due consideration of the case,

place the name of the objector on the list as settled, and leave

him to apply to the Court under s. 193 as a contributory
for rectification of the list or of the register, or he may him-
self apply to the Court for a declaration of liability. The
usual course is for the liquidator to settle the name on the list

and leave the contributory to his remedy. Having settled

the lists, the liquidator will proceed to make such calls as may
be necessary.

Here may conveniently be noticed the power which the
liquidator has of enforcing the payment by contributories of

sums due from them before the winding up, whether in respect
of calls or other matters. By the combined effect of s. 165
and s. 193 of the Act, he may apply to the Court for

an order upon contributories to pay any such sums due
from them. Orders of this kind are called balance orders.

Balance orders may be enforced by writ of execution by
virtue of s, 178 of the Act. A balance order is, however,
not a judgment, and accordingly does not extinguish the
right of action for calls. Nor can an action be brought upon
the order, as upon a judgment, nor a bankruptcy notice be
issued in respect of it. In practice, orders are sometimes
made for payment, not only of calls made before the winding
up, but also of calls made during the winding up.
The doctrine of set-off in winding up must be briefly dealt Set-off.

with at this point. A set-off is a placing a debt against a
credit, and striking a balance, the payment of which balance
will settle both transactions. It is an ordinary reasonable
business transaction to simplify the adjustment of mutual
accounts. Thus, if A owes B £15, and B owes A £10,
obviously both debts can be adjusted by A paying B £5. So,
in the case of a company not being wound up, if there is due
from a shareholder to the company £100 in respect of calls,

while the company owes the shareholder £75 for goods
supplied, both transactions may properly be dosed by the
shareholder pa}ring £25 to the company. But in winding up
the rule is dinerent. A contributory cannot set off a debt due
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to him from the company against money due from him to the
company in his capacity of contributory, e,g, for calls. He
must first pay what, as a contributory, he owes the company,
since the company’s assets must be realised, and then his

position will be that of a creditor of the company who is

entitled to be paid with the other creditors, in full if funds
permit, but otherwise to receive a dividend. Any other rule

would give preferential treatment to the contributory who,
by the accident of circumstances, is also a creditor of the

company. However, when the contributory is a bankrupt,
set-off is allowed. Thus, the liquidator, seeking to prove in the

bankruptcy for calls due, must first deduct from the amount
of the calls the amount owing from the company, and prove
for the balance. And conversely, where the debt due from
the company exceeds the amount of the calls, set-off is allowed

and the balance due to the bankrupt's estate may be proved
for in the winding up. But when all the creditors of a com-
pany are paid in full, any sum due to a contributory from the

company on any account whatever may be allowed to

him by way of set-off against any subsequent call or calls

(s. 165).

Meetings in Some of the incidental duties of the liquidator, which he
Liquidation, may have been called upon to perform before all the assets

have been realised, require a passing notice. It may be
necessary or desirable for him to summon general meetings
of the company from time to time. S. 194 of the Act em-
powers him to do so for the purpose of obtaining the sanction

of the company by special resolution or extraordinary
resolution, or for any other purpose he may think fit.

There may often be important steps in the winding up upon
which the liquidator may deem it advisable to take the
opinion of the company before acting. When a meeting
is to be called, the hquidator will summon it in the usuad

way, by notices in writing stating the objects of the meeting.
S. 195 makes it incumbent upon the liquidator, in all cases
where the winding up continues for more than a year, to
summon a general meeting of the company at the end of the
first and of every subsequent year from the commencement
of the winding up; and at every such meeting he must lay

before the shareholders ‘ an account of his acts and dealings,

and of the conduct of the winding up during the preceding
year.' An annual meeting of creditors is also frequently
called for the same purpose, though there is no obligation
upon the liquidator to call it. In addition to the meetings
already mentioned, which are^summoned by the liquidator,

the Court may, by virtue of‘ss. 219 and 193 of the Act,
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direct meetings of creditors or contributories to be summoned,
with the object of ascertaining their wishes in any matter.

Thei liquidator is bound, by s. 224, in all cases where the
liquidation is not concluded within a j^ear, to send periodical

statements to the Registrar of Joint Stock Companies in

the form presented by the Board of Trade.
Liquidators in voluntary winding up have the power,

with the sanction of the Court, to prosecute any past or

present director, manager, officer, or member of the
company where it appears to them that any such person
has been guilty of any criminal offence in relation to the
company (s. 217).
The duty of the liquidator in distributing the assets may Distribatioii

now be considered. Where the assets are insufficient to pay 0! Assets,

in full the liabilities of the company and the costs of the

liquidation, the liquidator must be careful to observe the
legal priorities. The first payments to be made are pay-
ments of the expenses of the liquidation, for s. 196 of the

Act enacts that *all costs, charges, and expenses properly

incurred in the voluntary winding up of a company, including

the remuneration of the hquidator, shall be payable out of

the assets of the company in priority' to all other claims.'

The expenses will, of course, include legal expenses properly
incurred. Whether or not a solicitor’s bill should be taxed
is a matter for the liquidator to consider; if he requires it to

be taxed he must apply to the Court, as usual, under s. 193.
It will be noticed that the hquidator’s own remuneration
is expressly included amongst the expenses. Payments on
account of expenses may be made by the liquidator from
time to time out of any funds in his hands. The costs of the

prosecution of delinquent directors and others, mentioned
above, are by s. 217 to be paid in priority to all other

liabilities. This would appear to put the costs of such
prosecutions on the same footing as the costs and expenses
of the liquidation.

After the expenses, the company's debts must be paid. Preferential

and, first, it is to be observed that, by a recent decision, the Payment*,

right of the Crown, by virtue of its prerogatives, to be paid

in priority to all other creditors, has been held to have been
superseded by legislation, and its only existing right to

priority is that conferred by s. 209 (i) (a) (see below) [Food

Controller v. Cork (1923), 39 T.L.R. 699]. Hence the first

creditors to be paid are now those to whom priority is given

by s. 209, which section is as follows:

—

209.—(i) In a winding up there shall be paid in priority

to all other debts

—
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() All parochial or other local rates due from the

company at the date hereinafter mentioned,
and having become due and payable within

twelve months next before that date, and all

assessed taxes, land tax, property or income
tax assessed on the company up to the fifth

day of April next before that date, and not
exceeding in the whole one year’s assessment;

() All wages or salary of any clerk or servant in

respect of services rendered to the company
during four months before the said date, not
exceeding fifty pounds; and

(c) All wages of any workman or labourer not ex-

ceeding twenty-five pounds, whether payable
for time or for piece work, in respect of services

rendered to the company during two months
before the said date: Provided that where any
labourer in husbandry has entered into a
contract for the payment of a portion of his

wages in a lump sum at the end of the year of

hiring, he shall have priority in respect of the

whole of such sum, or a part thereof, as the

court may decide to be due under the contract,

proportionate to the time of service up to the

said date; and

{d) Unless the company is being wound up volun-
tarily merely for the purposes of reconstruction
or of amalgamation with another company, all

amounts (not exceeding in any individual case

one hundred pounds) due in respect of com-
pensation under the Workmen’s Compensation
Act, 1906, the liability wherefor accrued before

the said date, subject nevertheless to the pro-

visions of section five of that Act.

[The words in italics were repealed by the Workmen’s
Compensation Act, 1923, wluch Act also amends s. 5 of the
Workmen’s Compensation Act, 1906.]

(2) The foregoing debts shall

—

(a) Rank equally among themselves and be paid in

full, unless the assets are insufficient to meet
them, in which case they shall abate in equal
proportions; and

(b) In the case of a company registered in England
or Ireland, so far as the assets of the company
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available for payment of general creditors arc

insufficient to meet them, have priority over
the claims of holders of debentures under any
floating charge created by the company, and be
paid accordingly out of any property com-
prised in or subject to that charge.

(3) Subject to the retention of such sums as may be
necessary for the costs and expenses of the winding up,

the foregoing debts shall be discharged forthwith

so far as the assets are sufficient to meet them.

(4) In the event of a landlord or other person distraining

or having distrained on any goods or effects of the
company within three months next before the date
of a winding up order, the debts to which priority

is given by this section shall be a first charge on the
goods or effects so distrained on, or the proceeds of

the sale thereof:

Provided that in respect of any money paid under
any such charge the landlord or other person shall

have the same rights of priority as the person to

whom the payment is made.

(5) The date herein-before in this section referred to is

—

(a) in the case of a company ordered to be wound
up compulsorily which had not previously
commenced to be wound up voluntarily, the
date of the winding up order; and

(b) in any other case, the date of the commence-
ment of the winding up.

The date referred to above is, therefore, in a voluntary
winding up, the date of the passing, or confirmation, as the
case may be, of the winding up resolution.

The above list of preferential payments has been supple-

mented by the National Insurance Act, 1911, s. no of w’hich

adds to the list contributions payable by the company in

respect of employed contributors or workmen in an insured
trade during four months from the commencement of the
winding up. All these debts are to rank equally among
themselves. Accordingly, if the assets are insufficient to

pay them in full, they must abate rateably.

With reference to the priority of salaries and wages of

clerks and servants, it has been held that a managing
director is not a clerk or servant within the meaning of the
section [re Newspaper Proprietary Syndicate (1900), 2 Ch.

3493« jAmd it has been held that a company’s secretary
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Surfilas

Assets.

who does not give the whole of his time to the service of the

company, but pays a clerk to do the bulk of the work, is

not a servant so as to be entitled to priority, although in

other cases he may be [Cairney v. Back (1906), 2 K.B. 746].

And there have been other decisions on particular facts.

After the above debts have been paid, the liquidator will

then proceed to pay the other creditors as far as possible, by
means of one or more dividends, all being treated alike and
receiving a proportionate amount of their respective debts.

If all creditors have been paid in full and assets stiU remain,

then it is the duty of the liquidator, under s. 186, unless it is

otherwise provided by the articles of the company, to dis-

tribute the money in hand among the members, according

to their rights and interests in the company. The same
section provides that the liquidator shall adjust the rights

of the contributories among themselves, and empowers
him to make calls for the purpose. The rights of the

members must be ascertained from the memorandum and
articles, and the available assets distributed in accordance

therewith. Very difficult questions frequently arise as to

how, in the particular circumstances, having regard to the

provisions of the memorandum and articles, the assets should

be distributed, and legal advice is often sought by the

liquidator as to how he should proceed, or he not infre-

quently applies to the Court under s. 193.

A few general principles may, however, be noticed. If

the memorandum and articles are wholly silent as to the

rights of members on a winding up, the liquidator's first

duty is to pay off the paid-up capit^. If the assets do not
allow the whole of the paid-up capital to be paid off, the

liquidator must first repay those shareholders who have paid
up a larger amount than others, in proportion to the number
of shares held by them, the excess which they have so paid,

and, if necessary, he must make a call upon those who have
paid the lesser amoxmt, so as to equalise matters. To take a
simple concrete instance, suppose that in a company with an
issued capital of 3,000 shares of £1 each, of which 2,000 are

paid up to the extent of los. and 1,000 to the extent of 5s.,

the liquidator, after paying all expenses and all creditors,

has a sum of £^o in hand. If this were returned to the holders
of the 2,000 shares, los. paid up, the result would be merely
to return 6d. per share, and these shareholders would be at a
disadvantage. The liquidator's duty, accordingly, is to
make on the holders of the 1,000 shares, 5s. paid, a call of

3s. per share, which will enable him to return an additional
IS. 6i. per share to the holders of the 2,000 shares, thus
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leaving every share 8s. paid. If, after all the paid-up
capital has been returned, there is still a surplus, it is, in the
absence of special provision to the contrary, returnable to

all the shareholders alike in proportion to the number of

shares held by each [re Bridgewater Navigation Company
(1889), A.C. 525].

But the memorandum or articles of a company commonly
make some provision as to the distribution of what are called
' surplus assets * in a winding up, e,g, preference shareholders
with priority as to capital are entitled to be repaid in full

before ordinary shareholders receive anything. The term
'surplus assets' in articles of association often gives rise to

difficulty. It may have one of two distinct meanings,
according to the context, and according to the interpreta-

tion of the memorandum and articles as a whole. Some-
times it means the assets remaining after paying the ex-

penses of the liquidation and the creditors, and sometimes
the assets remaining after returning paid-up capital also.

And, according to its meaning, which it is often hard to

determine, must the assets remaining be distributed. It is

to be observed that the holders of preference shares have
no priority in the matter of the return of capital unless it is

so provided. Their preference is a preference as regards

dividends alone. It is impossible here to go into the widely
varying clauses in articles of association as to the distribu-

tion of surplus assets.

It seems advisable here to deal more systematically with Applications

a subject which has already several times been mentioned, to the Court.

This is the matter of applications to the Court. S. 193 of

the Act enables the liquidator, or any contributory, or any
creditor, to make application to the Court in practically any
matter of difficulty or dispute. It will be observea on a
perusal of the section that its words are very wide

;
application

may be made to the Court to determine any question arising in

the winding up, or to exercise any of the jx)wers exercisable in

compulsory winding up; and, further, the Court may, upon
application, make any order—even an order totally different

from what is asked for.

A number of cases in which application to the Court is

sometimes made have already been noticed. Applications

by the liquidator may be of almost any kind, but they may
be roughly divided into three classes, namely, applications

made with the object of obtaining a decision on a disputed

point, applications to the Court to exercise its statutory

powers to permit acts which may not be done except with

the leave of the Court, and applications made with the
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object of obtaining the sanction of the Court to a proposed
step or arrangement. In the third class of case, the liquidator

niay, genercdly, if he thinks fit, take the proposed step

without any application to the Court, and his object in

applying is to protect himself. Just as trustees are em-
powered to apply to the Court for directions in cases of doubt
or difficulty, so the liquidator may, in order to safeguard
himself, apply under s. 193. In case of any matter involving

a large amount of money, or any specially important or

unusual act, he may properly take steps to protect himself.

It would be prudent, for example, to apply to the Court for

its sanction before taking proceedings in a matter of mag-
nitude, or before borrowing more than a small amount of

money. Applications by contributories are generally made
when they are dissatisfied with the decision of the liquidator

on their rights or liabilities, e,g, when they consider them-
selves improperly settled on a list of contributories.

Creditors* applications are generally of one of two kinds,

that is to say, applications made in consequence of decisions

of the liquidator adverse to their interests in individual

cases, and applications made when they are dissatisfied

with any matter in the liquidation as being disadvantageous
to them generally, as, for example, if they consider the

liquidator’s remuneration too high; or if, in their opinion, a
proposed compromise is not sufficiently in the interests of

the company.
laabiliiy o! With reference to the liability of the liquidator in volun-
liquidator. tary winding up, it seems unnecessary to deal with his

criminal liability, or with his liability to penalties in case of

certain defaults. As regards his ci^ liability, his position

is simple. He is the agent of the company, and is not under
the same liability as a trustee for negligence in the per-

formance of his duties, but only for misfeasance or breach
of trust. The negligence, which consists in an error of

judgment, is not sufficient upon which to charge a liquidator,

but, of course, personal misconduct, e.g, by failure to
perform his statutory duties, will always render him re-

sponsible. When he employs a solicitor in the course of the
liquidation, he is not, in the absence of an express bargain,
personally liable for the solicitor’s costs. A^en he con-
tracts he should, of course, be careful to make it dear that
he contracts on behalf of the company and not personally;
otherwise, it is possible that he might, as between himself
and the other party to the contract, inadvertently assume
a personal liability.

A few matters in which it behoves the liquidator to be
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specially careful may be noticed. In carrying on the

business of the company for the purposes of its beneficial

winding up, he will do well to consider carefully the precise

effect of any proposed step, for a new contract might, in

many instances, be made in excess of his duties; in case of

doubt, application to the Court may often be desirable.

Again, he should hesitate before embarking on costly litiga-

tion; for although in general an unsuccessful liquidator will

be allowed his costs out of the assets of the company, yet it

has been held that the Court has jurisdiction to order him
to pay them personally, and, in case of an action being
improperly or recklessly brought, he may find himself

ordered to pay the costs out of his own pocket. Too much
care cannot be exercised by the liquidator in avoiding all

payments or dealings wdth the company's assets which are

not expressly or obviously authorised.

In certain circumstances a liquidator may be removed Removal of

from his position. It is not open to the shareholders them- Liquidator,

selves to remove a liquidator ; the power of removal lies in the

Court alone. S. 186 of the Act provides that ' the Court may,
on cause shown, remove a liquidator, and appoint another
liquidator.’ Contributories or creditors may apply for the

removal of a liquidator, and the matter is one for the dis-

cretion of the Court, which, however, can only act 'on
cause shown.’ It is impossible to predicate with certainty
what circumstances w^, or what will not, amount to

'cause.’ It may, however, be safely assumed that gross

misconduct, such as wrongful dealing with the company’s
assets, will constitute sufficient cause; but pecuniary
interest in the winding up, apart from the liquidator’s

remuneration, will not be sufficient unless it is calculated to

interfere with the proper performance of his duties. Gross
immorality is a factor to be considered, but in many cases

it would not alone be sufficient to warrant a liquidator’s

removal. The dominant principle on which the Court acts

in this, as in all matters connected with the winding up, is

that the benefit of the company and the wishes of the share-

holders are to be first considered; and, unless the facts

proved upon the application are sufficient to show that the

continuance of the liquidator in office will be prejudicial to

the company’s welfare, that is, to the creditors and the

contributories, or is for adequ?ite reasons distasteful to the
shareholders, the liquidator will not be removed.
As regards vacancies occurring in the office of liquidator,

this is provided for by ss. 186 and 189 of the Act of 1908.

Under s. 186, when no liquidator is acting, the Court, upon
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the application of a contributory, may appoint a liquidator;

and, as has already been seen, the Court may, on the removal
of a liquidator, appoint another. Further, it has been held
that the Court may, if an additional liquidator is required,

appoint him, and that an application to the Court for the ap-

pointment of an additional liquidator may be made by an
existing liquidator [re Sunlight Incandescent Gas Lamp
Company (1900), 2 Ch. 728]. Under s. 189, on the occurrence

of a vacancy in the office of liquidator appointed by the

company, by death, resignation, or otherwise, the company
may in general meeting, subject to any arrangement they
may have entered into with their creditors, fill up the

vacancy; if more than one liquidatorwas originally appointed,

the remaining liquidator or liquidators, or any contributory,

may convene the meeting; if the sole liquidator has vacated
his office, any contributory may convene it; it must be con-

vened and held according to the provisions of the articles,

or as the Court upon application may direct.

The Knal The duties of the liquidator upon the conclusion of the
Meeting. winding up may now be considered. These are laid down

by s. 195 of the Act. The first step in the final proceedings

is for the liquidator to make up an account, showing how the

winding up has been conducted and the property of the

company disposed of. With reference to the form of the
account, none is prescribed by the rules; the liquidator will

accordingly prepare it in such form as he thinks best. It

may, however, conveniently take the generd form of the

periodical accounts which the liquidator is required to furnish

to the Registrar under s. 224 in the case of companies the
winding up of which is not concluded within a year, with the
necessary difference that it will be a complete, and not an
incomplete, account, and certain statements required in the
periodical account will be inappropriate in the case of a final

accoimt. Having regard to the fact that the account is

required to show 'how the winding up has been conducted
and the property of the company disposed of,' it appears to

be necessary that considerable detail should be shown. Or,
if the transactions are summarised, reference should be
made to the books or documents whence the summaries are
derived.

The account being prepared, the next step is to convene
a general meeting of the company. S. 195 requires the
meeting to be summoned by advertisement. The advertise-
ment is to be published in the Gazette one month, i.e. one
calendar month, at least, before the day fixed for the meeting.
But even although no extraordinary resolution of the kind
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to be mentioned 'presently is required to be passed, few
liquidators will be content merely with the notice by
advertisement in the Gazette, but will send notices to the
shareholders in the manner prescribed by the articles. An
advertisement in the Gazette only might result in no one being
present at the meeting except the liquidator or, at all events,

no quorum of shareholders. But in the great majority of cases

advantage will be taken by the liquidator of the provisions of

s. 222 of the Act as to disposing of the company’s books.
This section empowers a company which has been wound up
voluntarily, and is about to be dissolved, to dispose of the

books in such way as it by extraordinary resolution directs.

And, since an extraordinary resolution is necessary for the
purpose, notice of the intention to propose such resolution

must, by s. 69, be duly given to all the members. A single

notice will suffice for both purposes: it will intimate to the
shareholders that the meeting is to be held for the purpose
of having the liquidator’s account laid before them, showing
the manner in which the winding up has been conducted
and the property of the company disposed of, and of hearing
any explanation that may be given by the liquidator, and
also for the purpose of determining by extraordinary reso-

lution how the books and papers of the company and of the
liquidator are to be disposed of.

At the meeting the liquidator will lay his account before
the shareholders, and should have ready for inspection, if

required, the books and other documents from which it is

compiled. His record book, or diary, should also be before
him for reference if necessary. He will, in general, explain
in such detail as he considers necessary, the steps which have
been taken in the liquidation, drawing attention to any
matters of more than ordinary importance, and will answer
such questions or give such explanations as the shareholders
may ask. It is not necessary for the meeting to pass any
resolution adopting the liquidator’s account, although this

is sometimes done, but the question of the disposal of the
books must be dealt with by resolution. Frequently it is

resolved to destroy the books, but. seeing that the dissolution

of the company does not take place for three months from
the registration of the liquidator’s return as to the holding
of the meeting, it is obviously inadvisable, and even im-
proper, to authorise the immediate destruction of the books.
Where destruction is resolved upon, the resolution should
authorise the liquidator to retain the books until the disso-

lution of the company and then to destroys them. If it is

inadvisable for any reason to destroy the books, the

p
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Dissolation.

liquidator, or any one else, may be required to keep them
for a stated period. Or, if the business of the company has
been sold as a going concern, the meeting may resolve that the

trading books of the company be handed over to the pur-

chaser, and the remainder destroyed or retained for a time.

It lies with the meeting entirely to determine the fate of the

books and papers of the company and of the liquidator, but

in most cases it will be guided by the liquidator in deciding

upon the desirability or otherwise of retaining them. There
is no responsibility on any one for the custody of the books
after five years from dissolution (s. 222).

Within one week after the meeting the liquidator must
make a return to the Registrar of the holding of the meeting
and of the date on which it was held. If he fails to do so,

he is liable to a penalty of £5 per day during default. The
company is deemed to be dissolved at the expiration of

three months from the registration of the return. The
dissolution may, however, be deferred by order of ^he Court

for any length of time, on the application of the liquidator

or any person appearing to the Court to be interested

(s. 195) ; or it may, on a similar application within two years

from dissolution, be set aside (s. 223).

Until dissolution the company continues to exist, and the

result of this is that proceedings may still be taken, or

claims made against the company; or assets may be
discovered which it would be the duty of the liquidator to

distribute. Should a liability be discovered, which the creditor

was not by his own default precluded ifrom pursuing, an
order might be obtained from the Court that a call be made
to meet it. And the existence of the company is revived,

with similar results, if the dissolution is set aside.



CHAPTER XX

POWERS OF ATTORNEY

The law and practice relating to powers of attorney will be
affected by the Law of Property Act, 1922,^ when that Act
conies into force

;
and the modifications effected by this legisla-

tion are noted below. The two most important provisions, so

far as secretaries of companies are concerned, are, first, the

protection <ifforded to third parties by making the statutory

declaration of an attorney conclusive evidence of the non-
revocation of his power; and, secondly, the requirement that

powers of attorney covering dealings with land shall be filed

at the Central Office or the Land Registry, which may lead

to a more general filing of powers of attorney in other cases.

The law gives to every man, not under any incapacity, the

right to do through another that which he may legally do
himself. He may, therefore, when appointing another to

act for him in the conduct of his affairs, set forth the terms of

the appointment in writing, and, when he dees so, the
document is known as a power of attorney, and the agent
himself is described as the attorney or donee of the authority.

For the complete recognition of this legal right to delegate one’s

authority there must be a correlative duty resting upon third

parties ; that is to say, the law must insist that the power of

attorney must be recognised and acted upon by those with
whom the principal has business relations.

The capacity to appoint an agent (and it should be remem-
bered that capacity primarily depends upon domicile) is practi-

cally co-extensive with the capacity to contract. Thus a power
of attorney given by an infant is void \Zouch v. Parsons (1765)

3 Burr:], unless for the purpose of doing acts by which the
infant himself could be legally bound. There is an important
exception in the case of a delegation of duties involving discre-

tion and confidence; for it is generally held that trustees can-
not, at any rate without the consent of their beneficiaries,

delegate their discretionary powers. It was for this reason that

* All the statutoxy provisioiis set out in this chapter will be
re-enacted in the new consolidating Conveyancing Act, which is to be
passed shortly, and references to such new Act must then be substi-
tuted for those in tlie text. The new law will come into force on
ist January, 1926.

Preliminary.

The Right
to appoint
an Attorney.

Capacity.

213



214 SECRETARIAL PRACTICE

a special Act was passed during the recent war enabling a

trustee to delegate his powers while engaged on war service,

'notwithstanding any rule of law or equity to the contrary'

[Execution of Trusts (War Facilities) Act 1914] . Nevertheless

it has been held that in ‘some circumstances a trustee

might appoint an attorney to exercise a discretion in matters

of the trust in a colony or foreign country' [Stuart v. Norton
(i860) 9 W. R. 320] ; and the Law of Property Act (s. 125)
now gives statutory recognition to this principle.^

Sealing. The instrument appointing the agent must be in writing

and must be signed by the principal. It should always be
under seal, for the cases in which a seal is not necessary are

few and technical, and a power of attorney, which, as is

nearly always the case, confers authority to execute a deed,

must itself be in the form of a deed. Certain foreign com-
panies, however, do not possess a Common Seal, and sealing

is then impossible. A case of this kind came under judicial

notice in Colonial Gold Reef Ltd, v. Free State Rand Ltd,

(1914) I Ch. 382, where the articles of association of an
English company provided that ‘ the instrument appointing

a proxy shall be in writing under the hand of the appointor

or his attorney duly authorised in that behalf, or, if such
appointor is a corporation, under its Common Seal.' A
South African company having no Common Seal and not
required to have one was a shareholder, and by writing under
the hands of two directors appointed an attorney in England
to vote on its behalf, with power of substitution

;
it was held

that the requirement of a Common Seal in the Article only
applied to corporations having a Common Seal according to

English law and that the instrument in question could be
recognised as valid and effective.

Attestation. Next, the instrument should be witnessed by at least one
person as evidence that the signature to the instrument is

that of the alleged donor, although, as we shall point out
later, it is part of the responsibility imposed on the person
who deals with an attorney to be cautious lest he act upon a
spurious document.

Designation A power of attorney may be granted to a person designated
of Attorney, by occupation and not by name, such as the Secretary for the

time being of a specified company. In such cases it is some*
times advisable to provide for the identification of the donee
by adding after the designation words to the following effect,

^ The new consolidating Trustee Bill provides that a trustee who
intends to remain abroad for more than one month may by a Power
of Attorney, operative only during liis ab.-ence, delegate the execution
of trusts.
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‘of whose appointment a certificate signed by (e,g. two
Directors of the company) shall be conclusive evidence/

A power of attorney should be stamped in the country in Stamp*

which it is to be used with the appropriate duty imposed by
the laws of that country. The English stamp duty is ten

shillings.

The third party will continue his inspection of the docu- Scope of the

ment with a view to ascertaining its scope. Here it will be D<Hmment

convenient to remember the principle of law, that the appar-
ent authority is the real authority, i.e. the third party who is

called upon to act under a power of attorney is not asked to go
behind the express written authority that has been laid before

him and to inquire whether the attorney is really acting in his

own interests or in those of the donor of the power. ‘ It would
be impossible for the business of a mercantile community to

be carried on if a person dealing with an agent was bound to go
beliind the authority of the agent in each case and inquire

whether his motives did or did not involve the application of

the authority for his own private interests ‘ [Collins, M.R., in

Hambro v. Burnand (1904), 2 K.B. 10]. Further, on this

point the law as given in the American case of Westfield Bank
V. Cornen [37 N.Y. 10 Tiff. 320] was quoted in Bryant v.

La Banque du Peuple [(1893), A.C. 170] by Lord Macnaghten
as follows :

‘ Wherever the very act of the agent is authorised by
the terms of the power, that is, wherever, by comparing the
act done by the agent with the words of the power, the act is in

itself warranted by the terms used, such act is binding on the

constituent as to all persons dealing in good faith with the
agent. Such persons are not bound to inquire into the facts

aliunde

'

To say, however, that the apparent authority is the real

authority is not to say that the third party must not be on
his guard. If a person is acting ex mandato, those who are

about to have dealings with him must look to his authority
and assure themselves of its genuineness, its legal form
and its limitations. Powers of attorney are sometimes
classified in two categories, general and special, the former
authorising the attorney to deal either with the entire business
or with some complete branch of the business of the donor,
and the latter enabling him to do only some particular act or
class of acts. The distinction is really a matter of interpreta-

tion. The important point to remember is that on the one
hand specific powers are construed with great strictness, and
that on the otiier hand where, after the enumeration of specific

powers, there is added (as is often the case) a general clause, the
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latter does not give the attorney powers at large; it merely

confers on him the authority to do any unspecified acts which
may become necessary for the proper fulfilment of the purpose

for which the instrument was primarily granted [Attwood v.

Munnings (1827), 7 B. & C. 278; Harper v. Godsell (1870),

L.R. 5 Q.B. 422; Hawksley v. Oxitram (1892) 3 Ch. 359; re

Dowson and Jenkins (1904), 2 Ch. 219].

If the instrument contains recites showing the general

object for whicli the power is given, these must be regarded as

controlling the operative part of the deed. Thus, in Danby v.

Coutts & Co. (1885), 2 Ch. D. 500, there was a recital that the

plaintiff was going abroad and was desirous of appointing an
attorney to act in his absence; it was held that the recital

limited the exercise of the powers to the plaintiff's absence from
this country.

As it was expressed in an old case [Henley v. Sloper

(1828), 8 B. & C. 16], the power of attorne}’^ is con-

strued more readily into an authority to take on behalf

of the donor than to bind him. Thus, power to borrow must
be found indisputably expressed in the instrument if a

third party wishes to lend to the attorney without risk

[Jonmenjoy Coondoo v. Watson (1884), 9 A.C. 561; Jacobs v.

Morns (1892), 3 Ch. 359; Bryant v. La Banqiie du Peuple

(1893), A.C. i7()J.

An attorney cannot delegate his powers to a substitute,

unless there is an express provision to this effect; and,
similarly, a power of substitution dees not, in the absence
of a special provision, include a power of sub-delegation

by the substitute.

External circumstances, such as a custom of trade, may be
used for the interpretation of the powers granted by the
principal, but a usage or custom—if it was unknown to the
principal—must be shown to be reasonable [Hay v. Goldsmidt

(1804), I Taunt, 349]. For example, when a man, unaware
of the usages of a market, engages a broker on that market,
he authorises that broker to contract on the footing of such
usages as are reasonable and do not alter the nature of the
contract [Perry v. Barnett {1885), 15 Q.B.D. 388].
The general rule of law is that the authority of the agent, in

the absence of evidence of a contrary intention, is to be
determined according to the law of the country where the
agency was created. But the Court will do its best to ascertain

the intention of the grantor ; for a power of attorney, as was
stated by Lord Lindley in Chatenay v. Brazilian Telegraph
Company (1891), i Q.B. 79, is ‘a one-sided instrument, an
instrument which expresses the meaning of the person who



POWERS OF ATTORNEY 217

makes it, but is not in any sense a contract/ The judgments
in this case show that if a power of attorney is granted abroad,

and even though it is written in a foreign language and drafted

in a foreign form, then, when once it is ascertained from the

evidence of competent translators and experts that it is the

intention of the grantor that it should be acted upon in

England, the extent of the authority, so far as transactions in

England are concerned, must be determined by English law.

Where a power admits of two different interpretations, Alternative

the attorney is within his right to adopt consistently the Interpre-

interpretation which to him seems best ; but where there

is a choice between a definite and an indefinite construction of

the instrument, the attorney is bound to act upon the definite

construction [Bertram v. Godfray (1830), i Knapp, 381].

The Conveyancing Act, 1881, section 46, sub-section (i), Attorney’s

declares that * the donee of a power of attorney may, if he Signature,

thinks fit, execute or do any assurance, instrument, or

thing in and with his own name and signature and his own
seal, where sealing is required, by the authority of the donor
of the power; and every assurance, instrument or thing so

executed and done shall be as effectual in law, to all intents,

as if it had been executed or done by the donee of the power
in the name and with the signature and seal of the donor
thereof/ The words * by the authority of the donor of the
power ' have led to the contention that the section can only
apply to an instrument in which the principal has expressly
stated that the donee may execute in his own name. The
section is purely permissive, and, as there is still much
doubt and no decision on the question, the attorney should
sign all documents in the name of the principal, lest he may
make himself a party to any covenant.

The form of words is immaterial; it does not make any
difference whether the name of the attorney appears before
or after that of the principal, provided it is made clear that
the attorney is acting solely as the agent of the principal

[McArdle v. Irish Iodine Company (1864), 15 Ir.C.L.R. 146].
It is a duty imposed on those who have dealings with an
attorney that they shall require a signature that is valid in

law, just as they are expected to have proof that the signa-

ture to the power of attorney itself is that of the principal

[Bank of England v. Davis (1826), 5 B. & C. 185].

When property is to be conveyed under a power of attorney Signatore

of which the grantor or grantee is a corporate body, a special

mode of execution is provided for by s. 73 (sub-ss. 3 to 5) of
**

the Act of 1922, which will be found in Appendix L. poiate Body.
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YerifloatioiL As regards the authenticity of the attorney’s signature, a
form (Appendix F, Form 41) is sometimes presented to the
donor for signature, and in this he provides a specimen of the
attorney’s signature and a guarantee that the power is still

in force. Where the signature of the donor is unobtainable.
Form 42 may be used. Form 45 provides for a specimen
signature of the donee. While Form 41 goes no further than
to declare that the power was current at the date on which the

guarantee was given, it affords the third party a sense of

security, in that it might well be held by the Court that the

donor had acted unreasonably, if he revoked the authority

without communicating with the person to whom he gave such
a warranty. It must be understood that there are no legal

means of compelling the donor to provide such a security.

Production It may be well to state here also that the third party need
of power. have no fear that his recognition of the authority for one

purpose which is clearly defined, will bind him to recognise

it for all the powers which it purports to convey, but which
may not be unambiguously set forth in its clauses. He has
the unchallengable right to call for the production of the

power every time the attorney desires to exercise the

authority delegated to him.
Deposit of It has been held that * the power of attorney is the deed
the Power, of the attorney to whom it was given, and he is to keep it

and under it to show that he has authority for what he has
done' [Hibberd v, Knight (1848), 2 Exch. ii, per Baron
Parke]. In addition to this right on the part of the attorney,

it appears that there is a right on the ]>art of the principal

to demand the return of the instrument after it has been
revoked. The only course at present left to the third party
is to obtain a copy of the instrument.

The Conveyancing Act, 1881, s. 48, referring to instru-

ments creating powers of attorney executed either before or

after the commencement of the Act, makes the following

provisions:

(1) An instrument creating a power of attorney, its

execution being verified by afl&davit, statutory
declaration, or other sufficient evidence, may, wim
the affidavit or declaration, if any, be deposited
in the Central Office of the Supreme Court of

Judicature.

(2) A separate file of instruments so deposited shall be
kept, and any person may search that file and inspect
every instrument so deposited, and an office copy
shall be delivered out to him on request.
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(3) A copy of an instrument so deposited may be pre-
sented at the office, and may be stamped or marked
as an office copy, and when so stamped or marked
shall become and be an office copy.

(4) An office copy of an instrument so deposited shall,

without further proof, be sufficient evidence of

the contents of the instrument and of the deposit
thereof in the Central Office.

(5) General rules may be made for the purposes of this

section, regulating the practice of the Central
Office and prescribing, with the concurrence of the
Commissioners of her Majesty's Treasury, the fees

to be taken therein.

The above enactment does not create any obligation to

deposit the instrument at the Central Office. Powers of

attorney relating to land have, however, been placed on a
new basis in this respect by the Law of Property Act 1922,
s. 79 of which is as follows:

—

(1) Where an instrument creating a power of attorney
confers a power to dispose of or deal with any
interest in or charge upon land, the instrument or a
certified copy thereof or of such portions thereof as
refer to or are necessary to the interpretation of such
power shall be filed at the Central Office pursuant
to s. 48 of the Conveyancing Act 1881, unless the
instrument only relates to one transaction and is to

be handed over on the completion of that transac-
tion; Provided that if the instrument relates to land
or a charge registered under the Land Transfer Acts
1875 and 1897, the instrument or a certified copy
thereof or of such portions thereof as aforesaid shall

be filed at the Land Registry, and it shall not be
necessary to file it at the Central Office unless it also
relates to land or a charge not so registered, in which
case the instrument or a certified copy thereof or
of such portions thereof as aforesaid shall be filed at
the Central Office and an office copy shall be filed

at the Registry.

(2) Notwithstanding any stipulation to the contrary a
purchaser of any interest in or charge upon land
(not being land or a charge registered as aforesaid)

shall be entitled to have any instrument creating a
power of attorney which affects his title, or an office

copy thereof or of the material portion thereof
ddiivered to him free of expense.
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(3) This section only applies to instruments created

after the commencement of this Act. [It should be
noted that by virtue of ss. 108 and 188 of the

Act ‘land' in the above section includes land of

any tenure, mines and minerals, and buildings or

parts of buildings.]

When this section comes into force, care must be taken to

file a copy of the clause commonly inserted in trust deeds

securing debentures charged upon land, whereby the trustees

are appointed the attorneys of the company to deal with
the mortgaged property in certain events.

In all other cases a third party has therefore no power
to insist upon registration; and, while the law remains
as it is, the only alternative would seem to be the

possession by the third party of a copy of the power carefully

collated by him. Such a copy would, of course, be of little

more value than a private memorandum, as it would not

be admissible in evidence. Therefore, it has become the

practice of some firms to obtain a written undertaking from
the attorney that he will not part with or destroy the

instrument without communicating with the holder of the

copy.

Certain safeguards are, however, afforded by Statute.

S. 47, of the Conveyancing Act, 1881, provides as follows:

—

(1) Any person making or doing any payment or act, in

good faith, in pursuance of a power of attorney,

shall not be liable in respect of the payment or act
by reason that before the payment or act the donor
of the power had died or become lunatic, of un-
sound mind or bankrupt, or had revoked the
power, if the fact of death, lunacy, unsoundness of
mind, bankruptcy, or revocation, was not at the
time of the payment or act known to the person
making or doing the same.
A statutory declaration by an Attorney that he has

not received any notice or information of the

revocation of such power of attorney by death or other*

wise, shall, ifmade immediately before or within three

months after any such payment or act as aforesaid,

be taken to be conclusive proof of such non-revocation
at the time when such payment or act was made or done.

(2) But this section shall not affect any right against
the payee of any person interested in any money
so paid; and that i^son shall have the like remedy
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against the payee as he would have had against

the payer if the payment had not been made by
him.

The last sentence in sub-section (i) was added by the Law
of Property Act 1922, on the recommendation of the Institute,

and will come into force on ist January, 1926.

Still greater security is afforded under the powers referred

to in s. 9 (i) of the Conveyancing Act, 1882, which reads:

(i) If a power of attorney, whether given for valuable

consideration or not, is in the instrument creating

the power expressed to be irrevocable for a fixed

time therein specified, not exceeding one year
from the date of the instrument, then, in favour
of a purchaser,’

—

* (i) The power shall not be revoked, for and during
that fixed time, either by anything done by
the donor of the power without the con-

currence of the donee of the power, or by the

death, marriage, lunacy, unsoundness of

mind, or bankruptcy of the donor of the
power; and

—

(ii) Any act done within that fixed time, by the
donee of the power, in pursuance of the
power, shall be as valid as if anything done
by the donor of the power without the con-
currence of the donee of the power, or the
death, marriage, lunacy, unsoundness of

mind, or bankruptcy of the donor of the
power had not been done or happened; and

—

(iii) Neither the donee of the power, nor the pur-
chaser, shall at any time be prejudicially

affected by notice either during or after that

fixed time of anything done by the donor
of the power during that fixed time, without
the concurrence of the donee of the power,
or the death, marriage, lunacy, unsoundness
of mind, or bankruptcy of the donor of the

power within that fixed time.

’ ‘Purchaser includes a lessee or mortgagee, or an intending pur-
chaser, lessee, or mortgagee, or other person who for valuable
consideration takes or deals for property’; and ‘property includes
real and personal property, and any debt, and any thing in action,

and any other right or interest in the nature of property, whether in

possession or not ’ [Sec. x of the Act of xSSa].
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Revocation. A power of this nature completely secures the third party
against revocation for the fixed period specified therein, not
exceeding one year, and thereafter operates in the same way
as if it had not been declared irrevocable for any fixed period.

Thus, a power of attorney made irrevocable for a year,

authorising the donee to sell land and give receipts, is not
avoided by the donor subsequently becoming an enemy, if

no intervention by or intercourse with him is necessary for

completing within the year the transaction for which the

power is used [Tingley v. Muller (1917), 2 Ch. 1-44]. In the

case of powers given for a greater period, where they are not

coupled with an interest of the attorney, the amendment
of the Act of 1881 (printed above in itahcs) enables the third

party to protect liimself by requiring a statutory declaration

as to non-revocation, a form of which will be found in

Appendix F (No. 44). But it is clearly desiraole that third

parties should not make this requirement capriciously, and
we have, therefore, to consider in what circumstances they
run a risk in not having this protection. The common
law of agency was laid down by Lord Blackburn in

Debenham v. Mellon (1880), 6 A.C. 24, at p. 36: ‘Where an
agent is clothed with an authority and afterwards that

authority is revoked, unless the revocation has been made
known to those who have dealt with him, they would be
entitled to say: “The principal is precluded from denying
that the authority continued to exist, which he had led us to

believe, as reasonable people, did formerly exist.
“

* So in

a later case [Scarf v. Jardine (1882), 7 A.C. 345] it was
decided that notice of determination of the power is necessary
in all instances in which a third person has been induced to

believe, through the act of the principal, that the agent had
authority. Here the principle of estoppel comes into play:

the principal will remain hable to those who in good faith

and in the absence of notice (which, as explained below, may
be either actual or constructive) dealt with the agent on the
assumption that his authority still continued.

Thus, revocation does not become operative until somehow
made known. The holding out of another person as agent
is a representation on which, at the time when it was made,
third parties had a right to act, and the principal cannot
escape from the consequences of the representation which
he made. He cannot withdraw the agent's authority as to
third persons without giving them notice of with^awal.
The principal is bound, although he retracts the agent's
authority, if he has not given notice and the latter wrong*
fully enters into a contract on his behalf. ' Where one of
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two persons, both innocent, must suffer by the wrongful
act of a third person, that person making the representation

which, between the two, was the original cause of the mis-

chief, must be the sufferer and must bear the loss' [Lord

Justice Brett in Dr^ v. Nunn (1879), 4 Q-B.D. 661, at p. 667].

But there is left the problem which dwells in those words Implied

in Lord Blackburn’s judgment (above)
—

‘as reasonable

people.’ The expression suggests at once that there is such

a thing as implied revocation, and that the third party may
be deemed to have constructive, as distinct from actual,

notice of revocation. There are many circumstances which
would be held to amount to such an implication, e.g. the

appointment by the principal of another attorney—especially

if the second attorney were invested with powers, the exercise

of which would clash with the authority of the first
; a lapse

of time since the creation of the power, such as would lead

any ordinary man to doubt the probability of its continued
currency; the intervention of the principal himself in the

conduct of the business for which the power had been orig-

inally granted. Similarly, if a donor says that the attorney

is to act only when he is himself prevented from acting, a

third party may be at his wits’ end to know what to do.

In all such cases the third party would be justified in

requiring proof of the continuing validity of the power of

attorney.

According to the common law, the death of the grantor of Di»th of

a power was a revocation of the authority, but it has been ^
pointed out how this principle has been modified by statute.

The representatives of a dead principal, it is true, could
ratify, at their discretion, a contract made by the attorney
in the name of the principal after his death, but in the
absence of ratification they were not bound by it [Foster

V. Bates (1843), 12 M. & W. 226]. Similarly, on the death
of the attorney his representatives have no authority to

exercise the power, and the death of the attorney revokes
the appointment by him of a substitute [Gee v. Lane (1812),

15 East. 592], for it is assumed in law that the attorney
had been chosen by the principal because of his possess-

ing some qualities of mind which fitted him peculiarly
either for the conduct or supervision of the principal’s

affairs*

As to the effect of a ratification clause validating acts Baiifloatiiaii.

done between the date of revocation of a power and the
time of such revocation becoming known to the attorney,

and also as to the authority of an attorney being revived by
the conduct of the principal after an implied revocation



224 SECRETARIAL PRACTICE

POWOT
Coupled wi
Interest

has taken place, see the judgments of the House of Lords
in Russian Commercial and Industrial Bank v. Comptoir
d'Escompte de Mulhouse [(1924), 40 T.L.R. 837], where an
attorney appointed by a Russian bank in 1914 sought to

act under his power in 1919, after the Russian revolution

had taken place and the Soviet Government had passed
decrees purporting to nationalize all banks in Russia and to

confiscate their property.

Where a power of attorney is coupled with an interest in

the subject-matter of the power, the instrument is irre-

vocable until the interest of the attorney has been satisfied

or waived. Powers given for valuable consideration are

governed by s. 8 of the Conveyancing Act of 1882—an
enactment which is sometimes found useful in permitting

a power of attorney to be given as security for an advance
of money. The section runs:

(i) If a power of attorney, given for valuable considera-

tion, is in the instrument creating the power ex-

pressed to be irrevocable, then, in favour of a

purchaser

—

(i) The power shall not be revoked at any time,

either by anything done by the donor of the

power without the concurrence of the donee
of the power, or by the death, marriage,

lunacy, unsoundness of mind, or bank-
ruptcy of the donor of the power; and

(ii) Any act done at any time by the donee of the

power, in pursuance of the power, shall be as

valid as if anything done by the donor of the

power without the concurrence of the donee
of the power, or the death, marriage,
lunacy, unsoundness of mind, or bankruptcy
of the donor of the power, had not been
done or happened; and

(iii) Neither the donee of the power nor the pur-
chaser shall at any time be prejudicially

affected by notice of anything done by the
donor of the power, without the concurrence
of the donee of the power, or the death,
marriage, lunacy, unsoundness of mind, or
bankruptcy of the donor of the power.

{2) This section applies only to powers of attorney
created by instruments executed after the com-
mencement of this Act.
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Where, however, the power, though not expressed to be
irrevocable, is coupled with an interest, it cannot be recalled

until that interest has been satisfied, or abandoned. In
such a case it must be clear that the interest—if it is to keep
the power alive after the death of the donor of the instru-

ment—must be an interest in the thing itself ; the power and
the interest must be united in the same person. The interest

must be given to secure some claims of the attorney
;
a power

would not be irrevocable under this doctrine merely because
the attorney happened to have some lien upon the estate

in respect of which the power was granted [Taplin v.

Florence (1851), 10 C.B. 744]. For example, a commission
is not such an interest in the power as to make the instru-

ment irrevocable [Doward Dickson & Co, v. Williams & Co,

(1890), 6 T. L, R, 316]. At one time it was held that even
a power coupled with an interest was determined by the
death of the grantor; but it was soon decided in equity that
where a principal gave an attorney not only an authority
to act on his behalf but also an interest in the execution of

the power, he conveyed to him an estate which could
not fairly be deemed to be destroyed by the principal’s

death.
Should the authority be but partly exercised when re- Powers

vocation takes place, it is understood that the revocation Partly

will be effective as to the part of the authority which has E*®rcised.

not been executed, but not as to the part already executed,
if the authority permits such a distinction. Also, a third

party may permit the attorney to complete a transaction
which had been begun before the death of the principal.

But a third party must not allow an attorney, after notice

of the donor’s death, to continue to carry out transactions

of a nature similar to those already carried out under the
power, with the contention that the transactions after the
donor’s death are but part of a continuous series, con-
stituting in reality the execution of but one uniform
commission. Where, for instance, a stockbroker, having a
continuation account with a client, instead of closing the
account on the death of the client, enters at once on his own
authority into a fresh continuation and ultimately makes
a sale of the securities at a loss, he has been held liable for

the loss incurred [in re Overweg, Haas v. Durant (1900),
I Ch. 209].
Where there are two or more joint principals, the death Joint and

of one of them will generally revoke the power as to the S«ye»l

other or others [Gee v. Lane (1812), 15 East 592]. The
Courts nowadays, however, do not insist upon observing
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the old technical strictness as regards joint powers, and it is

conceivable that special circumstances might be found in

which the death of a joint principal would not be permitted
to revoke the power completely. Meanwhile the third party
would be acting with judgment if he did not place faith in

speculation, but acted rather as if the old rule were still

valid, though it has been relaxed where the exercise of a
joint power is concerned. Where a power of attorney was
given to fifteen persons jointly and severally to execute such
policies as they or any of them should jointly or severally

think proper, it was held that the execution of the power
by four of the donees was sufficient [Guthrie v. Armstrong

(1822), 5 B. & Aid. 628]. Formerly, the Courts declined to

allow the exercise by one person of a power which had been
given jointly to two persons, even though the other had died

or had declined to act.

Fraud. Where an attorney acting within the scope of his authority

commits a fraud, the person who has been defrauded may
hold the principal responsible, even in cases where the

principal has not derived any benefit from the fraudulent

activities of his attorney [Lloyd v. Grace Smith (1912),

A.C. 716].

Fraud does not render the contract void
;
it only makes it

voidable. The contract remains valid until the person who
has been defrauded has decided whether he will treat it as

binding or will disavow it [Clough v. London and North-

Western Rly. (1871), L. R. 7 Ex. 26]. The misrepresentation

on which the third party relies to institute his action must be
concerned with a material fact in the contract and must have
been made before or at the time of the contract. It is

sufficient if it can be shown that the misrepresentation formed
one operative element in bringing the third party to his

decision to contract with the attorney [Edgington v. Fitz-

maurice (1885), 29 Ch. D. 459].
Forgery. Where a forged instrument induces contractual relations

between parties ignorant of the forgery, and acting in an
honest belief as to the genuineness of the document, it is the
person that set the negotiations in motion by the intro-

duction of the forged instrument who must bear the loss.

Thus, where it became necessary to decide whether a bank
or a stockbroker was to lose the value of stock improperly
transferred through a forged power of attorney presented
by the stockbroker, when both parties had acted in ignor-

ance of any defect in the instrument, it was held that a
person professing to contract as agent for another impliedly,

if not expressly, undertakes to, or promises, the person
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who enters into such a contract upon the faith of the pro-

fessed agent being duly authorised, that the authority
which he professed to have does in fact exist. Therefore
the professed attorney would be liable to indemnify the
innocent third party [Oliver v. Bank of England (1902),
18 T. L. R. 341 ; Starkey v. Bank of England (1903), A. C. 114;
Sheffield Corporation w, Barclay (1905), A. C. 392. It makes
no difference that the professed attorney honestly thought
he had a genuine authority to act [Collen v. Wright (1857),
8 E. & B. 647]. He is held to warrant impliedly the authen-
ticity of the document which he exhibits to a third party
as evidence of his authority [Oliver v. Bank of England
(above)]. So the signature of the attorney is tantamount to

an affirmation that he is invested with a lawful authority to

do the act which made the signature necessary [Sheffield

Corporation v. Barclay (above), where Lord Davey said: 'I

dissent from the proposition that a personwho brings a transfer

to the registering authority and requests him to register

it makes no representation that it is a genuine document'].
There is, moreover, a degree of protection afforded by

the Forged Transfers Act, 1891, to those who have dealings

with attorneys. That measure permits a company to place
any reasonable restrictions upon the transfer of its shares

and to make any reasonable conditions with respect to

powers of attorney. But it must be remembered that in

these circumstances the company imposing those restrictions

should be in a position to show that they were reasonable,

and that it was not hindering captiously and unnecessarily
the right of the principal to be represented by an agent in

the management of his own affairs.

There would seem to be no good reason why a common Form,
form of power should not receive currency and recognition
for a number of the purposes for which such a document is

daily needed in business circles. The Chartered Institute of

Secretaries has approved a form of this kind, and it is printed
in Appendix F (Form 43), It can be adapted to suit the
specific requirements of the principal by the insertion of

additional clauses, or the withdrawal of those clauses which
exceed in scope the authority intended to be delegated.

Q



CHAPTER XXI

PRIVATE COMPANIES

The expression 'private company/ until the Companies Act,

1907, came into force, was commonly used amongst the
business community to denote a limited liability company
in which no capital was raised by appeals to the public and
in which the shares were in a few hands. A private company
generally resulted from the transformation of an existing

business into a company, the shares being held by the former
partners, with such other persons as they chose to admit.

Private companies, as described above, differ not at all in

law from other incorporated companies; they must register

with seven subscribers, make all the returns required in the

case of other companies, and otherwise comply with the

provisions of the Companies Acts.

But the Companies Act, 1907, which came into force on
July I, 1908, gave a new and technical meaning to the ex-

pression 'private company.* That Act, in fact, created the

private company, properly so called. No alteration was
made in the law as to private companies by the Companies
(Consolidation) Act, 1908, but, in consequence of the decision

in Park v. Royalties Syndicate (1912, i K.B. 330), to the

effect that, provided the articles contain the three necessary
provisions prescribed by s. 121 of the Act of 1908, the com-
pany does not cease to be a private company, although in

fact' the provisions are not complied with, the Companies
Act, 1913, which is to be construed as one with the Act of

1908, was passed. Accordingly the statute law on the sub-

ject is now to be ascertained from s. 121 of the Act of 1908,
from the references to private companies contained else-

where in that Act, and from the Companies Act, 1913.

Deflnitioii. By s. 121 of the Companies Consolidation Act, 1908, a
private company was defined as ‘a company which by its

articles:

* (a) restricts the right to transfer its shares ; and
* {b) limits the number of its members (exclusive of

persons who are in the employment of the com-
pany) to fifty; and

' (c) prohibits any invitation to the public to subscribe
for any shares or debentures of the company/

228
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S. I (2) of the Act of 1913 substitutes the following for (6)

:

'Limits the number of its members (exclusive of persons
who are in the employment of the company and of persons
who, having been formerly in the employment of the com-
pany, were while in such employment and have continued after

the determination of such employment to be members of

the company) to fifty/ But it does not appear that a
company registered before the Act of 1913 came into force,

which has failed to alter its articles so as to exclude ex-

employees, as well as employees, from the fifty, has ceased
in consequence to be a private company. The provisions

as to the certificate mentioned below, required in certain

cases by s. i (3) of the Act of 1913, seem to support this view.

On the registration of a private company the memorandum
and the articles need only be subscribed by two persons (s. 2),

although there is no objection to a larger number of signa-

tories, subject, of course, to the limit of fifty members. A
private company may register as a company limited by shares,

or a company limited by guarantee with a share capital, or

an unlimited company with a share capital. It would seem
that it cannot register without a share capital, having regard

to the restrictions (a) and (c) (above), which must appear
in its articles.

On registration, care must be taken to ensure that the
articles contain the three necessary provisions set out above.
Further, the articles should contain no power to issue share
warrants to bearer, inasmuch as the Registrar not un-
naturally takes the view that their issue is inconsistent with
the status of a private company, since the transfer of the
shares specified in warrants could not be restricted.

As regards the restriction on transfers, the provision will

be complied with by an article, or set of articles, giving to
existing members the right of pre-emption. Such pro
visions were common in the articles of the old private com-
panies. Or a provision will suffice and will be accepted at
Somerset House, which gives to the directors the right at

their absolute discretion to refuse to register any transfer of

shares. To this, however, it is as well to add words re-

quiring them to refuse any transfers, the registration of

which would cause the number of members to exceed fifty.

The Registrar requires the restrictions to apply to the transfer

of all the shares of the company.
As to the limit of members, the articles may contain words

excluding employees or ex-employees of the company from
the limit of fifty, or may limit the number of members to
fifty, in which case, if employees or ex-employees hold shares.
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they will count in the fifty. Joint holders rank as a single

member [s. 121 (3)].

As to persons who are in the employment of the company,
the ordinary subordinates, e.g. clerks and workmen of all

kinds, are clearly included, and it is equally clear that

directors are not. As regards managing directors, it has
been held that a managing director is not a clerk or servant
within the meaning of s. i (i) of the Preferential Payments
in Bankruptcy Act, 1888, now s. 209 of the Act of 1908,
[Newspaper Proprietary Syndicate (1900*), 2 Ch. 349]; but a
secretary may be, although, if he does not give his whole
time to the service of the company, but pays a clerk to do
the bulk of his work, he is not [Cairney v. Back (1906), 2 K.B.

746]. And it has been held that neither directors nor
managing directors are 'persons in the employment of the

company ' within the meaning of a clause in the memorandum
empowering the company to provide for the welfare of such
persons by granting them money or pensions [Normandy v.

Ind, Coope & Co, (1908), i Ch. 84].

The provision prohibiting public issues, whether of shares or

debentures, presents no difficulty. As to public issues, see p. 37.

PrivilegM. The privileges to which private companies are entitled

under the Act are as follows:

(1) They may register with a minimum of two members
(s. 2), This also involves the right to trade with a minimum
of two members. By s. 115 of the Act, if the number of

members of a private company is reduced below two, or

the number of members of any other company below seven,

and it carries on business for more than six months while
the number is so reduced, every person who is a member
of the company during the time that it so carries on business

after those six months, and is cognisant of the fact that it is

so carrying on business, is severally liable for the payment
of the whole debts of the company contracted during that

time, and may be sued for the same. This leads to the
curious result, in the case of a private company, that an
individual may carry on business for six months with
limited liability, although after that time his liability

becomes unlimited.

(2) They are not required to include in the annual
summary the statement in the form of a balance sheet

[s. 26 (3)].

(3) They need not file, nor forward to their members,
the statutory report before the statutory meeting [s. 65 (10)].

They must, however, hold the statutory meeting.
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(4) Persons may be appointed directors by the articles of a
private company, without first signing or filing consents to

act, or signing the memorandum for qualification shares

[s. 72 (3)]. They may, in fact, be so appointed without any
formalities whatever.

(5) Theyneed not file a statement in lieu of prospectus before
allotting shares or debentures [s. 82 (2)]. They need not,

indeed, file any statement in lieu of prospectus at all.

(6) They need have no regard to a minimum subscription,

but may make their first allotment of shares irrespective of it

[s. 85 (7)].

(7) They may commence business without any restriction

and require no certificate entitling them to do so [s. 87 (6)].

(8) Holders of preference shares and debentures of a
private company have no statutory right to possess the same
privileges as the ordinary shareholders, in respect of the

receipt and inspection of the balance sheets and the reports

of the auditors and other reports [s. 114 (2)].

By s. I (i) of the Act of 1913, if default is made by a private

company in complying with any of the provisions required

to be contained in its articles (see above), it ceases to be
entitled to four of the privileges and exemptions conferred
on private companies, and accordingly:

(a) It must include in its annual summary the statement
in the form of a balance sheet;

(b) It must send and produce to preference shareholders
and debenture holders all balance sheets and
reports which ordinary shareholders are entitled

to receive and inspect;

(c) Its numbers must not fall below seven; otherwise,
after six months, all its members are faced with
unlimited liability;

(d) If its numbers fall below seven, it is liable to be
wound up by the Court.

The other privileges of a private company are not taken
away, but since they relate to the initial stages of its existence
they are regarded by the legislature as immaterial for this

purpose.

Relief from the consequences of default may be granted
by the Court upon grounds set out in the proviso to s. i (i)

of the Act of 1913.
By s. I (3) of the Act of 1913, a private company is re-

quired to send with the annud sununary:—(a) A certificate

signed by a director or the secretary that the company has
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not, since the date of the last return, or in the case of a first

return since the incorporation of the company, issued any
invitation to the public to subscribe for shares or debentures

of the company; and (6) if the list of members exceeds fifty,

a similar certificate that the excess consists wholly of em-
ployees or ex-employees. The object of this provision is

that the authorities may be satisfied that the company is

still entitled to the privileges of a private company.
The reduction of the number of members of a private

company below two is a ground for the company being

wound up by the Court (s. 129).

It has been expressly decided that a private company,
like any other company, may pay commissions for sub-

scriptions, or procuring subscriptions for its capital, subject

to the provisions of s. 89 of the Act [Dominion of Canada
Trading Syndicate v. Bugslocke (1911), 2 K.B. 648]. The
conditions to be complied with are as follows:

(i) The payment must be authorised by the articles;

{2) The amount or rate must be disclosed in a statement

in the form prescribed (i.e, by the Board of Trade), signed

in the same manner as a statement in lieu of prospectus

(i»e. by the directors, or their agents authorised in writing),

and filed with the Registrar;

(3) The amount or rate must be disclosed in any circular or

notice, not being a prospectus, inviting subscriptions.

The secretary of a private company, apart from the

matters specified above, will have the same duties to perform
as the secretary of any other company, for apart from these

matters a private company may do whatever any other

company may, and must do whatever any other company
must. His work will obviously be lighter in many respects,

e.g, in keeping the register posted, in making out the annual
summary, and in the matter of transfers.

There is nothing in the Act to prevent a company, which
is not a private company, making in its articles such altera-

tions as are necessary to constitute itself a private company,
i.e. by deleting inappropriate provisions, such as provisions

relating to share warrants, provisions relating to public issues,

andunsuitable provisionsrelating to transfers, and insertingthe
provisions required by s. 121 (i), asalteredby the Act of 1913,
and thereafter claiming the privileges of a private company.
The converse case of the transformation of a private com-

pany into a public company is expressly provided for by s. 12

1

(2) of the Act, which is as follows:

A private company may, subject to anything contained
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in the memorandum or articles, turn itself into a public
company by passing a special resolution and by filing

with the Registrar of Companies such a statement in lieu

of prospectus as the company, if a public company,
would have had to file before allotting any of its shares

or debentures, together with such a statutory declaration

as the company, if a public company, would have had
to file before commencing business.

The procedure to enable a private company to become a
public company, where the memorandum or articles do not
forbid it, is accordingly:

(1) To pass and file a special resolution;

(2) To file a statement in lieu of prospectus (s. 82, and see

Chapter VI)

;

(3) To file the statutory declaration required by s. 87 (i)

(see Chapter VI).

In order to enable the statutory declaration to be made it

would appear that, if the whole amount of the authorised

capital other than shares, issued as fully or partly paid, has
not been subscribed, the articles will have to be altered so as

to include an appropriate provision as to minimum sub-

scription. The question of the precise form which the new
article should t^e is not free from difficulty, but it is

suggested that the amount should be fixed at the amount
actually allotted at the first allotment of shares in the
company.
As regards the special resolution required to be passed by

the company for the purpose of turning itself into a public
company, the Act is silent as to its nature, and accordingly
it will be as well in drafting the resolution to follow the
somewhat inartistic wording of the sub-section, and let the
resolution be simply, ‘That the company do turn itself

into a public company.' At the same time, in the cases

where it is necessary, a special resolution may also be passed
in the following form: ‘That the articles of association of

the company be altered by inserting the following new
article, to be numbered [i7]a, after article [17] : “ [i7]a.

That for the purposes of the Companies (Consolidation) Act,

1908, the minimum subscription upon which the directors

may proceed to allotment be fixed at £
"

'
; and

resolutions can be added specifically cancelling the clauses

in the articles only required for private companies.
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STATUTORY COMPANIES

The name ‘Statutory Companies' is frequently used to

describe that large and important class of companies which
are incorporated by specif Acts of Parliament for certain

specific purposes. The objects of these companies are to

work undertakings of a public nature, such as are calculated

to be of benefit to the public at large, or to a section of the
public; and whilst there is also the intention to make profits

for the shareholders in these undertakings, yet so largely are

the public interested in the proper working of them, that the
legislature has assumed the right to restrict and limit their

powers and to impose upon them conditions intended to be
for the general welfare of the community, to whom the proper
working of these undertakings is a matter of grave concern.

Among the companies of this class are railway companies,
gas companies, water companies, dock and harbour companies
and many others; in fact, it is not too much to assert that
the companies in question are, from the public point of view,

the most important in existence, and some of them are per-

haps also the largest commercial undertakings in the country.
Special Act. As stated above, each of this class of companies owes its

existence to a special Act of Parliament whereby its powers
are carefully defined. It is, as Bowen, L. J., has said, ‘a
simple statutory creature,’ and in this respect it resembles
a company incorporated under the Companies Acts. ‘It

is made up of persons who can act within certain limits,

but, in order to ascertain what are the limits, we must
look to the statute. The corporation cannot go beyond the
statute.’

In the case of a company incorporated under the Com-
panies Acts, the memorandum of association, together with
the Companies (Consolidation) Act, 1908, must be looked at to
ascertain its powers. In the case of a statutory company its

234
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special Act must alone be looked at. And whilst in the case

of a company incorporated under the Companies Acts its

articles of association must be examined in order to ascertain

by what regulations it is governed, in the case of a statutory

company its special Act expressly or by reference contains

also its code of regulations.

As long ago as 1845 the Companies Clauses Consolidation Companiei

Act (8 & 9 Viet, c. 16) was passed, the object of which is well

expressed in its preamble (repealed by the Statute Law^
Revision Act, 1891) :

* Whereas it is expedient to comprise in

one General Act sundry provisions relating to the constitu-

tion and management of Joint Stock Companies, usually

introduced into Acts of Parliament authorising the execution
of undertakings of a public nature by such companies, and
that as well for the purpose of avoiding the necessity of repeat-

ing such provisions in each of the several Acts relating to

such undertakings as for securing greater uniformity in the
provisions themselves.*

The full title of the Act is, ' An Act for consolidating in one
Act certain Provisions usually inserted in Acts with respect

to the Constitution of Companies incorporated for carrying
on Undertakings of a Public Nature.* It has been added to

in subsequent years, the principal addition being the Com-
panies Clauses Act, 1863 (26 & 27 Viet. c. 118), but no sub-
stantial amendment has taken place in the original great

piece of legislation relating to statutory companies.
There also the Companies Clauses Act 1869,

Companies Clauses Consolidation Acts of 1888 and 1889.
The advantages of these Acts, which are always incorpor-

ated in special Acts, occasionally with slight alterations,

additions or omissions, are obvious. They secure practical

uniformityin the internal management of statutorycompanies.
The enormous differences in matters of detailed manage-
ment, which constantly appear when the articles of associa-

tion of companies incorporated under the Companies Acts
are compared, are thus almost entirely eliminated. One
important result of this uniformity is the diminution of

litigation.

Applications for special Acts, whether in the case of new
companies, or in the case of existing companies seeking
extended powers, involve many formalities. Besides the
preliminary advertisements in the London GazeUe and local

newspapers, the deposit of the Bill in Parliament, the appear-
ance by counsel with witnesses before Committees of both
Houses of Parliament, to meet and deal with the opposition

of local authorities and other more or less interested persons
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or bodies, there are numerous other matters to be dealt with.

In the case of applications by existing companies as well as

new companies, close attention to the Standing Orders of

Parliament relating to Private Bills is essential. These
matters are generally attended to by Parliamentary Agents,

but the secretary of an existing company is required to give

notices calling a special meeting (sometimes called a Wharn-
cliffe Meeting), when the shareholders consider the Bill

deposited, and he will be required to prove by affidavit the

due and proper summoning of the meeting and the result of

the voting thereat.

All applications for special Acts are most carefully

scrutinised in Committee. Involving, as they may do, the

compulsory acquisition of land, and interference with existing

rights of all kinds, they will not be granted without adequate
examination and consideration, and without the insertion in

the Bills of clauses of all kinds ensuring the due protection

of the rights of others and adequate benefit to the public.

Besides the Companies Clauses Acts, the Special Act
usually incorporates the Lands Clauses Consolidation Acts,

and the appropriate general Acts relating to particular under-
takings, e,g, the Railways Clauses Acts, the Waterworks
Clauses Act, the Gasworks Clauses Acts, &c. Furthermore
the clauses from time to time appearing in the Model Bills will

in general be incorporated. Examples of the scope of the
Model clauses is seen in the Railway section, dealing with pay-
ment of interest out of capital, additional capital, borrowing
powers, &c. ;

in the Tramway section, as to fares, rates and
charges; in the Gas section, as to capital and the sale of it by
auction or tender, the limitation of profits, &c.

The secretary of a statutory company will necessarily be
fully acquainted with the provisions of his company's special

Act or Acts, and the incorporated Acts.

The matters which are provided for in the Companies
Clauses Acts for the most part cover the same ground as the
articles of association of a company incorporated under the
Companies Acts. They include detailed provisions for the
general management of the company.

Statutory Companies (Redeemable Stock) Act, 1915.

The full title of this Act is 'An Act to enable certain

Statutory Companies to create and issue Preference Shares
or Stock, and Debentures or Debenture Stock, so as in each
case to be redeemable.' It applies to ' any railway company,
canal company, dock company, water company or other
company incorporated by special Act, who are for the time
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being authorised under such an Act to construct, work,
own, or carry on any railway, canal, dock, water, or other
public undertaking, and includes any person or body of

persons so authorised.’ The debenture stock of such
companies has always, by reason of their constitution, been
irredeemable, and the right of the holder is a right to a
perpetual annuity. Preference shares or stock have also,

of course, been irredeemable. The Act, which came into

force on May 19th, 1915, enables statutory companies,
which are authorised to raise preference or debenture stock,

to create and issue it so as to be redeemable upon such terms
and conditions as may be specified by resolution of a special

meeting of the company. The resolution may provide for

the stock being redeemed at any time before the fixed date
of redemption, and for the redemption being effected either

by payment off, or by the issue of substituted stock, or by
the purchase and cancellation of stock, and for the establish-

ment of a sinking fund out of revenue.

There are important limitations upon the exercise of the
powers conferred by the Act, which should be carefully

noticed. It only applies to stock, the creation or issue of

which was authorised before the Act came into force; but
where the authority existed before May 19th, 1915, the powers
conferred by the Act may be exercised at any time after-

wards, subject, however, to the consent of the Treasury being
obtained to the creation or issue of the stock up to twelve
months after the war. It is also provided that where a
statutory company has, between the outbreak of war (4th
August, 1914) and the commencement of the Act, passed a
resolution for the creation or issue of redeemable stock,

such resolution shall be as effective as if the Act had been in

force when the resolution was passed. The power to create
irredeemable debenture stock brings statutory companies
into line in this respect with limited companies; but the
power to issue preference shares or stock which are to be
redeemable, of course, effects what is impossible in the case
of a limited company. The result of the exercise of the
power of redemption in the case of shares or stock will be to
reduce the capital of the company at the discretion of the
directors, and without any application to the Court.
A perusal of the statutory provisions, of which mention is

made above, will make it appear that whilst the resemblance
between the requirements of these Acts and of the Com-
panies (Consolidation) Act, 1908, is in many cases so strongly
marked as to indicate that the framers of the Companies
Acts borrowed largely from the law already existing and
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applicable to statutory companies, yet in many other cases

the divergence is equ^ly strongly marked (see, e.g. s. i8 of

the Act of 1845, as to transmission, referred to on p. 243).
For this reason very great care is necessary in seeking to

apply to statutory companies decisions of the Courts given
in regard to companies under the Companies Acts. They
may or may not be applicable, according as the wording of

one section, or of an article, sufficiently resembles or

materially differs from the wording of another section.

Very many of the decisions are in point and of value
;
others

are irrelevant and useless, and misleading to the secretary

of a statutory company.
In considering in any particular case the provisions of the

Companies Clauses Acts, the special Act must always be
consulted, as some of the clauses in the general Acts are

often disallowed.

In regard to the holding of general meetings, only such
business shall be transacted at an ordinary meeting as the

1845 Act or the Company’s Special Act appoints unless,

special notice has been given in the advertisement con-

vening it. Every general meeting of shareholders other
than an ordinary meeting is an extraordinary meeting
(s. 68 of the 1845 Act). Fourteen clear days’ notice must
be given of all meetings, and the quorum is, if not prescribed,

an aggregate holding of not less than one-twentieth of the
capital (s. 72). When the shareholder is a body corporate

a voting proxy may be any member of the body, though
not person^dly a shareholder in the company (s. 2 of the
Companies Clauses Consolidation Act, 1888).

Statutory companies are not required to use the word
‘Limited* as part of their name, nor are they registered.

A point of considerable interest to the secretary of a
statutory company is that his remuneration is fixed by a
general meeting of the company (s. 91 of the Act of 1845).
The duties of a secretary of a statutory company are

necessarily of the same kind as fall to the lot of secretaries of

other companies, and need not be repeated here. In the
case of statutory undertakings, however, such matters as

assessments, and the continuous growth of legislative enact-
ments (e.g, those dealing with workmen’s compensation and
national insurance) and departmental relations, are
probably in general more before his notice than in the case
of many registered companies.
There are numerous differences between a Statutory

Company and a company under the Companies Acts, and
the more important of these are noticed below.
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S. 9 of the Companies Clauses Consolidation Act, 1845,
requires a statutory company to keep a register of share-

holders. The section is as follows:

—

The Company shall keep a book to be called the * register

of shareholders'; and in such book shall be fairly and
distinctly entered, from time to time, the names of

the several corporations, and the names and additions

of the several persons entitled to shares in the company,
together with the number of shares to which such share-

holders shall be respectively entitled, distinguishing

each share by its number, and the amount of the sub-

scriptions paid on such shares, and the surnames or

corporate names of the said shareholders shall be placed
in alphabetical order; and such book shall be authen-
ticated by the common seal of the company being
affixed thereto

;
and such authentication shall take place

at the first ordinary meeting, or at the next subsequent
meeting of the company, and so from time to time at

each ordinary meeting of the company.

It will be noticed that there is no right of inspection given

of the register of shareholders; there is, however, a right to re-

quire a copy [Mutter v. Eastern and Midlands Railway (1888),

38 Ch. D. 92].

In addition, by s. 10, a 'shareholders' address book' is

required to be kept. This must contain the names in alpha-
betical order, places of abode and descriptions of the share-

holders, so far as known to the company, but particulars of

their holdings are not required to be stated. It is open to
the inspection of shareholders gratis, and copies may be
required on payment.

Further, when shares have been consolidated into stock,

pursuant to s. 61 of the Act, the company shall, by s. 63,
'from time to time cause the names of the several parties

who may be interested in any such stock as aforesaid, with
the amount of the interest therein possessed by them
respectively to be entered in a book to be kept for the pur-
pose, and to be called “The Register of Holders of Con-
solidated Stock"; and such book shall be accessible at all

reasonable times to the several holders of shares or stock
in the undertaking.'

Trusts should not be recognised by a statutory company,
whether by any entry in the register or in any other manner
(see s. 20).

As regards transfers, shareholders have an absolute right

of transfer (s. 14), subject to all calls due on the shares



240 SECRETARIAL PRACTICE

having been paid, and subject also to the restriction that,

when a call has been made, the shares cannot be transferred
until it has been paid (s. i6).

Transfers must be by deed ; the deed must be duly stamped
and the consideration truly stated (s. 14). Although a
statutory form of transfer is scheduled to the Act, the
common form of transfer (Form No. 15) is generally used and
invariably accepted. There is thus practical uniformity
in the form of transfers whether a company be a statutory
company or not.

As to debenture bonds, the Companies Clauses Act, 1845,
authorises the borrowing of money on mortgage or bond
(s. 38), and the succeeding clauses define the form of the
bond and register and also define the form of transfer, which
differs from the common form used for stocks and shares.

I, A. B., of in consideration of the sum of

paid by G. H., of do hereby
transfer to the said G. H. his executors administrators

and assigns a certain bond number made by
the Company to bearing

date the day of for securing the

sum of and interest (or if such
transfer be by endorsement 'the within security') and
all my right estate and interest in and to the money
thereby secured. In witness whereof I have hereunto
set my hand and seal, &c., &c.

The creation of debenture stock in place of the borrowing
by mortgage or bond was allowed by the Companies Clauses

Act, 1863 (Part III.).

A good many companies still exercise their borrowing
powers by the issue of debenture bonds, and it should be
particularly noted that the common form of transfer does
not apply to these.

The duties of the secretary, upon a duly executed deed of

transfer being delivered to him, are prescribed by s. 15,

and are as follows:

—

1. He must keep the transfer;

2. He must enter a memorial thereof in a book to be
called the ‘register of transfers';

3. He must endorse such entry on the deed of transfer;

4. He must, on demand, deliver a new certificate to the
purchaser;
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5. He may, for every such entry, together with the
endorsement and certificate, demand a sum not
exceeding the prescribed amount, or if no amount
be prescribed [i.e. by the company’s special Act] a
sum not exceeding 2s. 6d,

;

6. He must, if the purchaser requires it, instead of

giving a new certificate, make and sign an endorse-

ment of the transfer on the old certificate; the old

certificate with the signed endorsement is equiva-
lent to a new certificate.

As regards the above, the duty of endorsing the deed of

transfer seems hardly necessary in the days of certificates,

and it has been suggested that it was inserted inadvertently
in the Act of 1845. A private Act of 1801, authorising the

construction of a railway from Wandsworth to Croydon
(41 Geo. III. c. xxxiii.) required the endorsement on 'deeds
of conveyance’ of shares in the undertaking, which deed
was to be kept by the purchaser 'as his security,’ certi-

ficates not having then been introduced. It is the modern
practice to issue a new certificate and not to endorse the old

certificate.

The legal interest in the shares transferred passes to the

purchaser upon the delivery of the transfer, duly executed,

to the secretary. The duties of the secretary as regards
certification, scrutiny of the transfer, and of any power of

attorney lodged, will be substantially the same as in the case

of a company under the Companies Acts. He must, in short,

satisfy himself that the deed of transfer is 'duly executed’
and in order in every detail.

There are, however, some special points in which, owing
to the provisions of the Companies Clauses Act, 1845, the
secretary of a statutory company cannot follow the practice

of the secretary of a registered company. Thus, if a transfer

be lodged for registration after the death of the transferor

and after probate or letters of administration have been
exhibited, it cannot be acted on, since (as appears below)
the names of the personal representatives of the deceased
transferor would already be on the register in their individual

capacities, and they alone would be entitled to deal with the

shares. And if the legal personal representatives of a
deceased proprietor have been duly re^stered, a transfer

by them should not be accepted if they are described as

e!xecutors or administrators, athough in the case of fully

paid shares or of stock the fact that they are so described

seems immaterial.
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It does not appear to be competent for a statutory com-
pany to make regulations as to such matters as allowing
more than one account on the same transfer form, or limiting

the number of holders on a joint account, or permitting
more than one account in the same name or names, or

allowing transfers of more than one class of stock on the
same deed. None the less there seems to be no reason why
a statutory company should not have its own practice in such
respects, and adhere to it until forced in individual cases to

abandon it.

There is an important difference in the matter of trans-

mission between statutory companies and companies under
the Companies Acts. By s. i8 of the Companies Clauses

Consolidation Act it is the duty of a secretary upon proof

of the transmission of interest of a proprietor, to enter the

name of his representative on the register. Such repre-

sentative therefore becomes a shareholder in his personal

capacity, with all the consequent rights and liabilities. It

appears that it is not necessary for the secretary to have the

consent of his board before performing this statutory duty,

but that he ought to perform it at once.

There is thus a primd facie right in the company to register

the representative in his personal capacity, upon the necessary

formalities being complied with. But if the representative

does not desire to have the shares registered in his name,
he ought to be allowed a reasonable time to sell the shares,

and to produce a purchaser who will take a transfer of them
[Buchan's Case, (1879,) 4 A.C. 549].

S. 18 provides for transmission *in consequence of the
death or bankruptcy or insolvency of any shareholder, or

by any other lawful means than by a transfer according to

the provisions of this or the special Act.* The transmission

is to be authenticated by a declaration in writing of a formal
character, * or in such other manner as the directors shall

require.' S. 19 requires the declaration, in the case of

transmission by will or on intestacy to be produced to the
secretary, together with probate or letters of administration,

or an official extract therefrom. Upon the declaration being
left with the secretary, he is to enter the name of the person
entitled by transmission on the register of shareholders

(s. 18). It is incorrect and contrary to the Act for any
mention of a representative capacity to appear on the register

of a statutory company, or for the company to recognise the
representative capacity in any way. Upon production of

probate or letters of administration, the secretary is to make
an entry of the declaration in the register of transfers. In
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the absence of a declaration, it appears that a form of request
by the executors or administrators to be entered on the
register should be required [Buchan's Case (1879), 4 A.C.

549; and see Form 27I. The declaration itself, if produced,
is probably sufficient evidence of a request.

The practical result of the words, ' or in such other manner
as the directors shall require,' seems to be that the secretary

of a statutory company in satisfying himself as to the right

of a representative, shall require the same evidence as is

required by the secretary of a company under the Companies
Acts.

If probate be granted to the attorney of an executor, he
should be registered as the holder of the stock in his personal
capacity, without any reference to his capacity as an
attorney or executor.

It follows from the fact that a person entitled by trans-

mission is, upon proper evidence being furnished, entitled

to be registered, that if an executor or administrator is also

the beneficiary, he can be registered without a transfer being
executed.

Since executors, when entered upon the register, pursuant
to s. 18, become joint shareholders in their individual

capacities, a transfer by them must be executed by all the
executors {Barton v. London & North Western Railway (1889),

24 Q.B.D. 77].
Should the register of a statutory company require to be

altered in consequence of a change of name, whether by
marriage, acquisition of title or otherwise, similar evidence
should be required as in the case of an ordinary limited
company.
The fee which a statutory company may demand upon

transmission is, in the absence of any prescribed amount,
a sum not exceeding 5s. (s. 18). As already stated, a fee of

2s. 6d. may be demanded on every transfer. Apart from
these two fees, it does not appear that a statutory company
has any power to charge any other fees in respect of matters
connected with transfers and transmission; but it is usual
for a similar fee to be charged on registration of probate or
letters of administration, on proof of marriage or death, and
on registration of powers of attorney; and until the right to
demand these fees is challenged, there seems no reason why
the practice should not be continued.

R



CHAPTER XXIII

Trasts.

SCOTTISH COMPANIES

The Companies Acts, 1908 to 1917, apply generally to all

parts of Great Britain and Ireland. Certain parts of the
Acts are expressly limited to companies registered in England
and Ireland, whilst in some cases provisions applicable only
to companies registered in Scotland appear. It is proposed
in this chapter to point out and consider the principal

portions of the Acts relating to companies before liquidation

which are limited to Scottish companies, and those from the
operation of which Scottish companies are excluded, and to

indicate the principal points of difference between Scottish

and English business practice in connexion with these

statutory provisions.

The most important differences appear in the matter of the
reco^ition of trusts and the practice as to transfers, &c.,

and in the law as to debentures. S. 27 of the Act of 1908
prohibits the recognition of trusts on the registers of com-
panies registered in England or Ireland. The existence of a
trust is commonly recognised by Scottish companies, and
persons may be registered in any representative capacity,

e,g. as executors, or trustees, of a deceased person ;

‘ curator
bonis for . . ‘factor loco tutoris to . . .'; ‘in trust

for . . ‘for behoof of . . ‘ for and on behalf of . .

or as office-bearers. But registration as trustees does not
limit the holders' liability for calls to the amount of the trust

estate in their hands; they are as completely liable as if the
trust were not disclosed. A majority of the accepting and
acting trustees or executors usually form a quorum and can
act so as to bind the estate under their charge, and a transfer

signed by such quorum is therefore quite in order unless the

deed of trust otherwise provides. When changes take place

in the personnel of the trustees or executors by death, resig-

nation, or the assumption of new trustees, effect is given in

the register to such changes on production to the company of

an extract from the Roister of Deaths, the Minute of Resig-

nation, or the Deed of Assumption, as the case may be.

244
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Where buyers are described in a transfer as office-bearers,

e.g. president, secretary, and treasurer, it is usual to add the
words 'and their successors in office' after the words 'do
hereby bargain, sell, assign, and transfer to the said trans-

ferees.' When that is done, all that is usually required,

before substituting in the register the name of any new
office-bearer for that of an office-bearer who may have died

or demitted office, is the production of a certified extract

from the minutes of meeting of the company, institution, or

society at which such new appointment is made, in some
cases supported by a statutory declaration by a responsible

person conversant with the facts.

Until a recent date married women were under certain legal Married

disabilities which necessitated the consents of husbands being Women,

obtained to transfers and other deeds granted by them. This

resulted mainly from what was known as the husband's
‘ right of administration ’ over the wife’s property.

The Married Women’s Property (Scotland) Act, 1920,
which came into force on 23rd December, 1920, has brought
about an important change in the law. It is now enacted
that after that date the property of a married woman is not
to be subject to the right of administration of her husband,
which right is by the Act wholly abolished, and a married
woman is, with regard to her estate, to have the same powers
of disposal as if she were unmarried. It is also provided
that any deed or writing executed by her with reference to

her heritable estate in Scotland, or to her moveable {i,e.

personal) estate, is to be as valid and effectual as if executed
by her with consent of her husband according to the former
law and practice. It is therefore now unnecessary for a
husband to execute a transfer of shares or stock belonging
to his wife whether the wife’s name appears as transferor

or as transferee. The Act also provides that a married
woman shall be capable of entering into contracts, of in-

curring obligations and of suing and being sued, as if she
were not married, and that her husband shall not be liable

in respect of any contract she may enter into or obligation

she may incur on her own behalf. This would cover the
case of a wife granting a Letter of Indemnity to a company
in respect of a lost share certificate and the issue of a new
one in lieu thereof.

Where it is intended to register shares or stock of a Survivonihip

Scottish company in the names of two or more persons with ^
a destination to the survivor, words to that effect must ordin-

arily be inserted in the transfer, as survivorship is not implied
under Scottish law. The words necessary are ‘ and the Survivor
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of them/ or ‘and the Survivors or Survivor of them' placed
after the words ‘ do hereby bargain, sell, assign, and transfer

to the said A3,,' although some companies pass transfers

with the words written immediately after the names and
addresses of the buyers. Failing the inclusion in a transfer

in favour of, say, A

.

and B. of the clause referred to, and in the
absence of anyspecial provision to thecontraryinthecompany's
articles of association, they would be held to have an equal and
separate interest in the shares or stock, and, on the death of

one of them, his confirmation or probate would require to be
exhibited and his executors' names would be noted in the

register in respect of his share, and, in the event of a sale, the

transfer would require to be executed by the survivor and by
the executors of the deceased. Of course, where the survivor-

ship clause is registered, and one of the holders dies, production
of evidence of death is all that is necessary to enable a company
to remove his name. In any subsequent transfer by the
survivor he should be described as ‘Survivor in a joint

account with deceased.' There is, however, a
growing practice in the case of Scottish companies to make
special provision in the articles of association that where shares

are registered in joint names without qualification the

survivors or survivor are alone to be recognized as holding

the title following upon a death, thereby bringing the practice

more into line with that prevailing in England.

It may be mentioned here that shares or stock of Scottish

companies may also be registered in joint names so that a
quorum only of the holders require to sign. This method of

registration has been adopted by the nominees of some of

the banks in Scotland who are described in transfers as, say,
* A,B,, C,D,, and E,F,, all of the Bank, Limited,

Glasgow, and the survivors or survivor of them, any two
being a quorum.'

Partnerships. It should be noted that although under the law of Scot-

land partnerships may own property and may quite com-
petently be registered as stock or share holders and act as

transferors or transferees thereof, there are obvious objec-

tions to registering a firm as such, and the practice should be
discouraged.

baention hy The execution ot a deed by a mark is not valid in Scotland.
Mk. The deed must be executed for the person unable to write

by a Justice of the Peace or Notary Public in the presence

of two witnesses in the following terms, which must be
actually written by the Justice of the Peace or Notary Public

himself:
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By authority of the above-named and designed ,

who declares that he cannot write on account of

,
I, Notary Public (or, Justice

of the Peace for the County of )
subscribe

these presents for him, he having authorised me for

that purpose and the same having been previously read
over to him all in presence of the witnesses hereto

subscribing who subscribe this docquet in testimony of

their having heard and seen authority given to me as

aforesaid and heard these presents read over to the

said

[Signed]

Notary Public

(or, Justice of the Peace).

(Two witnesses, who should add their designations.)

Although the use of the common form of transfer (see Testing

Form 15) is now practically universal in Scotland, it may prove Clause,

interesting to secretaries to give the following clause (called

the testing clause), whereby certain special forms of transfer

require to be authenticated, if executed in Scotland:

In witness whereof, these presents, consisting of this and
the preceding pages written by on
pages duly stamped, are subscribed by the said A.B.
(the party) at the day of

One thousand nine hundred and year, in

presence of these witnesses, C.Z>. and E.F, (designing
them).

[Signed] A.B.

C.D., witness.

E.F., witness.

Powers of attorney and other Scottish legal documents Begistntiem
may be registered in the Books of Council and Session in Doeu-

Edinburgh, where the originals are preserved. The prodiic-
tion of an ‘Extract Registered* copy from the books
mentioned of a power of attorney, a deed of assumption,
or a minute of resignation, or other legal instrument, is

equivalent to the exhibition of the deed itself.

The Scottish law as to debentures requires special atten* Debeuftiiref.

tion in view of the great differences which exist between the
laws of England and Scotland in this respect.
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Floating
Charge.

Debentures.

248

According to the common law of Scotland no security can
be effectively created over moveables or personal property
retentd possessione. This general rule has been to some
extent modified by statute, but broadly speaking the law
remains as stated. In order, therefore, to create an effective

charge or security of such property, delivery, either express

or constructive, must have been given to the creditor and
retained by him. In the case of moveables, such as stock-

in-trade, &c., actual delivery or transfer to the creditor—an
operation, however, which, consistently with the proper
carrying on of business, is usually found to be more or less

impracticable—leaves no room for doubt, but the same
result may be achieved constructively, c.g, by the transfer of

goods in store from the name of the owner and borrower into

that of the lender. Similarly, if obligations are assigned,

the assignment must be intimated to the obligant; e,g. the

assignment of uncalled capital by intimation to the share-

holders who are liable.

One result of the rule referred to is to render the existence

of the floating charge known to English law impossible

in the case of a company registered in Scotland over
Scottish assets [see Clark v. West Calder Oil Company
(1882), 9 R. 1017; Ballachulish Slate Quarries v. Menzies

(1908), 45 S. L. R. 667].
Accordingly, in Scotland, debentures issued under the

Companies Acts are confined to three classes: (i) naked
debentures, which are no more than a personal obligation

by the company for repayment of money advanced on loan

;

(2) debentures secured over moveable or personal rights or

property by actual or constructive delivery or transfer to the
lenders or trustees for lenders; and (3) mortgage debentures
secured over heritable or real property.

As to (i), naked debentures, the lender is, subject to the
variation in procedure in the matter of enforcing recovery,

practically in the same position as a lender under a naked
debenture of an English company. The rights of debentures
of this class are now not infrequently regulated by the
terms of a separate deed of trust, under which trustees are
appointed, instead of being expressed in the debenture
itself. The advantages of such an arrangement in case of

default lie chiefly in the convenience by which the claims of

the debenture holders in case of liquidation are advanced
and controlled by the trustees in the general interest in

terms of the provisions of the trust deed. But the existence
of such trusts, of which there are now many, does not carry
the actual rights of the debenture holders as regards security
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any further than is the case with the holders of ordinary
naked debentures.

As to (2) debentures secured over moveable or personal Security over

property, either by delivery or transfer to the actual lenders

or trustees for their behoof, these are, if shipping property
be excepted, of comparatively rare occurrence. Many
debentures are, however, effectively charged over ships by
mortgage, or by transfer of the vessels themselves, or in some
cases, of the shares of the limited companies owning them,
to the lenders or trustees on their account. In the former
case the mortgage or bills of sale must be recorded on the

ship's register, and in the latter a transfer of the shares must
be registered by the company. In such cases the trust deed
usually makes provision for the changing of the security

according to the exigencies of business, but so that the value

will always be maintained. There are other cases of deben-

tures in which shares or stocks of ordinary limited companies
are impledged in security, but as already indicated, these are

of comparatively rare occurrence.

As to (3) debentures secured over heritage, the system of Security over

land registration in Scotland lends itself very readily to the

creation of effective securities over land and buildings by
mortgage debentures, the registration of the necessary deed in

the Register of Sasines, assuming its validity on other
grounds, creating a preference in favour of the grantees.

This security is usually created by an ex facie absolute con-

veyance to trustees for the debenture holders, on registration

of which these trustees, subject to the provisions of the
separate deed of trust, become vested in the property as if

they were absolute owners. Under the deed of trust pro-

vision is made for the administration of the trust, the use
by the company of the subjects conveyed so long as there

is no default, the enforcement of the debenture holders'

rights in case of default, &c,, and as a rule the trustees are

entitled, though not bound, to satisfy themselves that the
security subjects are being duly maintained and kept insured
against loss by fire. The deed of trust, as a matter of fact,

runs largely on the lines of similar deeds by English com-
panies securing mortgage debentures over property there
(see Chapter XVII).

It may be worth noticing that certain leases which, in the IionglLeases.

ordinary case, could not be effectively charged, may be made
the subject of a good security. By the Registration of Long
Leases Act of 1857 it was made lawful to record in the

Renter of Sasines any lease of heritage in Scotland for a
period of thirty-one years or upwards, and any assignations
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of such leases, the effect of which was to make such leases

and assignations during their subsistence as effective against

singular successors as if they were ordinary feudal convey-
ances of land. Accordingly, it is not uncommon, particu-

larly in the case of coal and mineral companies, to have
leases answering the requirements of the Act as to duration,

such leases then becoming susceptible to being charged or

mortgaged by the company, if it desires to borrow, as security

for debenture holders or other lenders, without the necessity

of actual possession by the security holders.

The question has been canvassed as to whether a floating

charge of a company registered in England would be effective

over moveables in Scotland, and, on the other hand, whether
a floating charge purporting to be given by a company
registered in Scotland over moveables in England would be
Vcdid. The question raises an interesting argument as to

whether the law of the domicile of the company, or the law
of the place where the moveables are situated, should
prevail, but so far there does not appear to be any authori-

tative decision on the subject.

Note should be taken of the fact that the provisions of the
of Mortgages Companies Act of 1908, s. 93, as to registration of mortgages,

&c., with the Registrar of Companies, do not apply to com-
pcinies registered ip Scotland. It is essential, nevertheless,

that particulars of charges given by companies registered in

England or Ireland over property situated in Scotland,

should be duly filed with the Registrar of the country where
the company is itself registered, and the deed containing the
charge delivered to him within twenty-one days after the

date of the creation of the charge. In actual practice

difiSculty has been found as regards bonds or charges over
Scotch heritage, in giving effect to the terms of this section

with reference to the exhibition of the deed, since its regis-

tration in the Register of Sasines invariably takes con-
siderably more than the limit of twenty-one days provided
by the Act. On the other hand, until registration has been
effected, the charge is not legally complete according to
Scottish law. In that position of matters it is understood
that the difficulty has been tentatively met by furnishing

the particulars of the charge, and exhibiting the deed to the
Registrar before actual registration, as being the only
possible method of complying with the provisions of the
section. It is obvious, however, that some Government
regtilation on the point should be passed, as the present con-
dition of matters is dearly not satisfactory.

In order to prevent the possibility of misapprehension, it
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may be added that the provisions of s. 100 of the Act of

1908 as to the keeping by the company itself of a Register
of Mortgages, in which are to be entered all mort-
gages and charges specifically affecting the property of the
company, are applicable to companies registered in Scotland
as well as to those registered in England. Further, the
annual summary which a company must file under s. 26
of the Act of 1908 must include, in the case of companies
registered in Scotland as well as those registered in England,
a statement of the total amount due by the company
in respect of all mortgages and charges.

It may be interesting to note that a question about which Debentoref

considerable doubt existed for some time, namely, the ^0 Bearer,

validity of debentures to bearer in Scotland, has been set at

rest by s. 106 of the 1908 Act, which declares such deben-
tures to be valid and binding according to their terms. The
difficulty arose because of the provisions of an old Scottish

Act making invalid all deeds issued blank as to the name of

the creditor.

Bonds and debenture stock may also be issued under the Statutory

Companies Clauses Acts of 1845 and 1863, which, along with Companies,

certain other Acts, regulate the share and loan capital of

railway companies and other similar public undertakings
(see Chapter XXII). The bonds contemplated by the first

Act are naked debentures, though the word 'debenture'
does not itself appear, but if a mortgage deed be also granted,

the assignment of the company’s undertaking, &c., to the
creditor in security of his debt, is declared to have the full

effect of an assignation duly completed. This, it will be seen,

is an exception to the common rule already mentioned, and
its effect is to create a valid statutory security on the

property assigned, very much in the nature of a floating

charge in England. It must be noted, however, that this is

inapplicable to companies registered under the Companies
Acts.

In the same way debenture stock issued under the Com-
panies Clauses Act, 1863, is a statutory charge in the nature
of a perpetual annuity upon the undertaking preferable in

character to all stocks or shares, and it may in case of default

be enforced by application for the appointment of a Judicial

Factor. Again, that is a provision peculiarly applicable to

companies incorporated under these special Acts and not to

ordinary limited liability companies.
A few other points as to companies registered in Scotland Other Pohiti

may be noticed. By ss. 6 and 12 of the 1908 Act, it

expressly provided that the attestation of the signatures to
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the memorandum and articles is sufficient in Scotland, as
well as in England and Ireland, if made by one witness.

By s. 30 of the Act a judge of the High Court may, in

the case of companies registered in England and Ireland,

make an order compelling immediate inspection of the
register of members, where it has been refused; and by s. loi
a similar power exists in the case of the register of mortgages
kept by a company. Probably by an oversight, no similar

power exists in the case of Scottish companies.
S. 76 (3) of the Act provides that any deed to which

a company is a party sh^l be held to be validly executed in

Scotland on behalf of the company if it is executed in terms
of the provisions of the Act or is sealed with the common seal

of the company and subscribed on behalf of the company
by two of the directors and the secretary of the company, and
such subscription on behalf of the company shall be equally
binding whether attested or not. This section incorporates
s. 56 of the Conveyancing (Scotland) Act, 1874. It is

customary for the signatures of the directors and secretary

to be attested by witnesses.



CHAPTER XXIV

INCOME TAX IN ITS APPLICATION TO TRADING COMPANIES.

The law, administration, and practice of the Income Tax
Acts are, despite the valuable Consolidation Act of 1918,
of so extensive and complicated a character that it is only
possible within the limits of this chapter to treat of a few
of the general principles involved, the knowledge of which is

absolutely essential to a secretary of a Joint Stock Company
engaged in trading, in order that he may be enabled to draw
up the necessary returns and put forward such claims for

relief as either the Acts, the practice of Commissioners in

their discretion, or recent decisions in the Courts, afford him
the opportunity of pursuing. Accordingly this chapter
deals with Income Tax Assessments under the following
heads

:

(1) How profits and salaries are returnable for assess-

ment;

(2) The chief points upon which difficulties may arise

in computing liability;

(3) The question of deduction of income tax from
dividends, etc.

While the statement on Form 1 . or Ia. {corresponding to Frooednxttr

the old Form ii or iia) is the return for assessment of profits

under Schedule D required by statute, the real work in

connection with the liability is done by correspondence and
interviews with H.M. Inspectors upon the annual accounts,

sometimes conducted by the company's auditors, or by
their own chief accountant, but also frequently by the
secretary, according to the organisation of the company
and the complexity of the matters involved. It is now
almost the invariable practice for the annual report, profit

and loss account and balance sheet to be submitted for this

purpose, and the inspector's name and address should be
carefully noted on the list of those to whom such accounts
are sent, in order that they may reach him automatically,

253
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and save both sides the j:rouble of special applications.

They should be accompanied or followed by statements
showing how the amount proposed to be 'returned' as the

liability is computed, and by any subsidiary accounts or

statements which have been found necessary in past ex-

perience. In the alternative the inspector, on receipt of the

accounts, will send in a number of 'queries' and further

requirements, and when these have been satisfactorily replied

to he may forward a computation of liability and ask whether
the company is in agreement. On agreement the secretary

will be in a position to complete the formal return when
Form I. or Form Ia. is received. It is not much use com-
pleting this form until the figures are actually agreed,

except in the case where the computation is being contested

on appeal, when the liability as desired by the company
should be shown on this form. The Revenue looks to the
completion of this statutory return as the formal act of

responsibility by the company, notwithstanding all the

anterior or auxiliary correspondence that may have taken
place.

Period o! For computing liability in established businesses for any
Acooants. financial year beginning on the 6th April, the last completed

accounts prior to that date {e.g. 31st March or 31st December)
are taken, and sufficient earlier accounts to make up in all

three years (except for mines where a five years' basis, and
railways and other specified concerns where one year, is

adopted). The liability is the average for one year of the
adjusted profits of the whole period.

Where the periods of accounts have been broken, so that

they do not make an exact 36 months, it is usual to 'split'

the earliest one pro rata) and include only a sufficient

proportion of it to make up a 36 months' total. The
practice of taking, say j^jths of the combined aggregate
periods of accounts amounting to 40 months, is not now
followed.

For new businesses, an average is taken of the whole
period (of less than three years) of accounts ending before

the year of assessment, subject to special adjustments in the

event of the realised profits of the year of assessment being
less than the amount of the assessment.

Ckmipniation In computing liability it is convenient to commence with

TaiPtoSL
profit carried into the balance sheet, and to go through

j: no t.
expenditure and add back all sums not allowable, and

then make deductions for items allowable but not already
charged in the accounts in getting at the net profit adopted
as the starting point.
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ADDITIONS TO TRADING PROFIT.

(1) All book-keeping ‘rents* for premises occupied for

the business and owned by the company, all ground rent,

lease rents and other charges issuing out of such property.

[The deductions include a special allowance, which is

generally to the greater advantage of the company—vide

Deductions (i).]

(2) Rates, repairs and insurance of properties in the
United Kingdom let to tenants of the company.

(3) All royalties on patents, mortgage, debenture and
other annual interest and annuities charged. The company
has the right of deduction of tax therefrom, and in having
this included in its liability is acting, so to speak, as the
agent of the revenue. (But special considerations arise on
Interest Accounts dealt with later on.)

(4) All reserves for leasehold redemption, debenture
redemption, preliminary expenses and anything of the
nature of the gradual amortisation of capital.

(5) Provision for wear and tear of plant, etc. (specially

dealt with as a deduction from the assessment itself, see

below.) Renewals of plant and machinery and capital

assets (see Depreciation or Wear and Tear Allowance).

(6) Income tax and corporation profits tax, charged as
an expense in the accounts. But the amount of the excess

profit duty and corporation profits tax payable for any
accounting period is allowed in computing the income tax
profit of that period.

(7) All sums employed as capital, or capital withdrawn
or lost.

(8) Any sums expended in improvements of premises or
written off as depreciation of land, buildings, or leases.

(9) Any losses not connected with, or arising out of, the
trade. These are discussed at greater length below.

DEDUCTIONS FROM TRADING PROFIT.

(i) The net Schedule A assessment on all property owned
and occupied for the purposes of the business (in lieu of

No. I above) because duty has already been paid upon this

sum. In the case of mills, factories, or similar premises,

the deduction allowed is the gross and not the net assessment
—so that the company gets, in addition to any actual

repairs charged in the accounts, the one-sixth of the
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Schedule A (upon which no duty has been paid) to allow
for depreciation and obsolescence.

In the case of premises abroad no duty has been paid
under Schedule A, and so no deduction is allowable for a
Schedule A assessment, but for mills, factories, etc., a sum
is deductible equivalent to one-sixth of the annual value
arrived at as though a Schedule A assessment could be or

had been made.

(2) In the case of obsolete machinery which is disposed
of and other machinery acquired in its place, a deduction
may be made from the profits of the year in which the re-

placement is made, for the depreciation not yet allowed, i.e.

the difference between the written-down value and what
is realised as the scrap value. In this way, by the time a
given machine is disposed of, the whole of the capital

invested in it will have been allowed for against profits.

This allowance for obsolete machinery is not however to

exceed the cost of the new machinery less the scrap value
of the old. (Special conditions relate to wear and tear of

plant rented, to plant on hire-purchase agreements, to ships,

etc., details of which would be out of place in a general
work, but which can be found in technical taxation manuals.)

(3) Interest received which has been subjected to British

income tax, including mortgage and debenture interest, and
all dividends. The amount to be deducted is either the
gross or the net sum, whichever has been brought to credit

of the account. If the gross sum has been brought in as a
receipt, and the tax thereon charged as an expense, the
disallowance of both will give the same effect. Bank
deposit interest and other untaxed interest are often
deducted also, and separately charged under Case III. of

Schedule D, but it is not uncommon to let them remain in the
general liability of the business. If there is a general
interest account it will require scrutiny. Theoretically,

the balance of the account should be brought into the
computation, to be deducted from profit if the receipts are
greater than the payments of interest in the year, and
vice versa if they are less. This assumes that all the interest

is annual and consequently paid or received under deduction
of tax. As the account commonly consists in the main of

non-annual interest {e.g. trade interest, interest to or from
bankers, or on bills), which is paid in full, and is therefore

assessable on the recipient, it is necessary to analyse the
interest account to ascertain the true liability or claim to

relief.
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The well-known case of Goslings and Sharp v. Blake

(1889, 23, Q.B.D. 324) sought to define ‘annual interest.’

In general it may be said that interest at varying rates

and for periods less than a year is to be returned for tax by
the banker, broker, or other lender, and not by the company,
and that if evidence be produced to the surveyor in support
of the claim allowance will generally be made. It follows

that if any interest upon trade accounts, foreign invest-

ments, &c., has been received without deduction of British

tax such part of the revenue must not be deducted in com-
puting the assessable profits.

(4) Depreciation or wear and tear allowance. This is not
taken off the profits, but is an allowance from the assess-

ment after the average is struck. It represents the
diminished value during the year of assessment itself, but
the usual practice is to take the value of the machinery and
plant as existing at the last balance sheet, and to calculate

the allowance at the rate agreed, for a year, as equivalent
to the allowance for the exact year of assessment, without,
generally speaking, any addition or deduction for plant
acquired or given up during the year of assessment. With
most companies allowances are computed on the ‘written

down' value of the asset, all pure renewals, as distinct from
repairs, being added to the capital value and not charged
against revenue. If the assessment in a given year is not
large enough to cover the whole allowance due, the balance
can be carried forward into a future year.

As a general rule, it renewals are allowed to be charged
against revenue [vide 5 above) no wear and tear allowances
are given in respect of that class of plant.

There remain some further matters likely to cause dis-

cussion :

—

1, Profit on Realisation of Assets, Profits of a capital Other

nature need not be brought into the liability, just as, in the AdjuBtiiienti

same way, expenses of a capital nature are not allowed as an
expense, but in the case of a company with wide articles of

association there may be some difficulty in establishing that

particular profits are of a capital nature, although as regards

an occasional realisation of investments for an ordinary

trading company the claim would be admitted without
question.

2. Charities and Donations. While a large amount of

money is often given in charity by the directors of a limited

liability company (especially where the capital, or in pai-

ticular, the ordinary shares are held privately) which it
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must be admitted is not a proper charge against the business,

there are other donations and subscriptions to which the
same considerations do not apply, as for example, sub-
scriptions to a charity or hospital, to which the company's
employees are admitted if in ill-health. As a general rule

any expenses which benefit the workpeople and may be
regarded as a general addition to wages are allowed.

3. Trade subscriptions. Subscriptions to trade asso-

ciations are now admitted if associations have entered
into an arrangement to pay tax direct on any excess
of their receipts over their admissible expenses. The
net effect of this arrangement is that tax on that part
of the subscriptions which represent expenditure not ad-
missible is collected in one sum from each association instead

of from the individual members.

4. Law Charges incurred otherwise than in the collection

of trade debts, are frequently challenged, and where they are

actually incurred for the purpose of acquiring assets they are

not allowed. The expense of issuing debentures is not
allowable [Texas Land and Mortgage Co. v. Holtham (1894),
10, T.L.R. 337], and a bonus payable on a repayment of

borrowed money is also not allowed [Arizona Copper Co. v.

Smiles (1891), 29 Sc. L.R. 134]. Legal expenses incurred
in defence of existing rights are admitted.

5. Losses on Closing Factories and removal expenses are

not allowable according to High Court decisions, but as a
matter of practice, where removal expenses are compulsory
no objection is usually raised to the cost of removal. In
any case the expenses of removing trading stock are allowed.

6. Bad Debts in respect of cash advances which have not
been made for trade purposes, are not allowed. It is obvious
that the question of what are ‘trade purposes' must be
decided in each case.

7. Exhaustion of Nitrate Grounds. The exhaustion of

natural assets like nitrate deposits, mineral seams and so
on, is not recognised.

8. Foreign Taxation is allowable as a deduction [Stevens v.

The Durban Roodeport Gold Mining Co. Ltd. (1909), 40,
Acct., L.R. 35]. Dominion taxation is allowable except in

so far as it is repaid under the Dominion income tax relief

provisions.

9. Sums allocated to reseAe funds generally are not
allowed, whatever the object may be, for fiiey are considered
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simply as an appropriation of profits. Generally speaking,
the contingency provided against will be allowed as and
when it arises if it comes within the provisions of the Acts.

For example, amounts set to a bad debt reserv(‘ would not
be allowed, but the actual sums charged to that account
during the year would be allowed instead. There is a
provision for allowing an estimate for specific doubtful debts,

but in practice this is frequently not claimed. In the long
run it makes no difference, as debts are fully allowed to the
extent to which they become bad.

10. Relief from British income tax in respect of Dominion Relief in

income tax was first granted under the provisions ot ^P?ct of

Section 43 of the Finaitce Act, 1916. The whole ])osition

was, however, reviewed by the Royal Commission on the

Income Tax; and, following a recommendation in the Com-
mission’s Report, the Finance Act of 1920 (Section 27) made
new and more complete provisions.

The Dominion rate of tax in respect of which relief is granted
is, according to the Act, that paid for the Dominion Income
Tax year corresponding with the British year in which the
income is taxed

;
but as it has been found impossible in practice

for the revenue authorities to be furnished with particulars

of the Dominion taxation in respect of the Dominion year
corresponding to the British income tax year of assessment
in time to pass on the relief to shareholders by means of a
reduced deduction of British income tax, the Board of Inland
Revenue are usually willing to grant relief on the basis of

the Dominion income tax paid lor the year preceding the
British income tax year of assessment.

The rate of relief allowable is not a fixed rate but is deter-

mined under the Act as follows :

—

() if the Dominion rate of tax does not exceed one-half

of the appropriate rate of British tax, the rate at

which relief is to be given shall be the Dominion rate of

tax.

() in any other case the rate at which relief is to be given
shall be one-half of the appropriate rate of British

tax.

In the case of companies registered under the English Com-
panies’ Acts the relief is allowed direct to the company at the
time of assessing the profits under schedule D. The rate of

British tax deductible by a Company obtaining relief is the

rate as reduced by the relief granted to the company. In
the case of companies registered elsewhere shareholders

liable to British tax should in strictness claim relief

s
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by way of repayment; but where such companies have
paying agents in this country, the relief is usually granted to

sharelioldors by deduction of British income tax from
llioir dividends at a rale less than the standard rale. In

order to make this latli'i* procedure ])ossil)le the Inspector of

h'oreign Dividends, York House, Kingsway, London, W.C.,
arranges witli the comjKuues a rate of relief based on the full

standard rate of British income tax. l^ut as the amount
of relief allowable is, as already stated, not a fixed rate,

the result of the adoption of this method is, of necessity,

eitlier an over-allowance or an under-allowance of relief being
given

;
and Inspectors of Taxes are acting within their powers

in making the necessary’ adjustments in individual cases.

In ordc'r to obtain the relief diu' it is necessary to furnish

the re\Tmie authorities with full particulars rc‘garding the

Dominion income tax paid by the com])any and to produce
Dominion revenue receipts as evidence of the payment of such
taxes. Where the amount of profit assessed differs from the

amount of profit given in the printed accounts, tne latter

should be accompanied by a statement reconciling the figures.

The following is suggested as a suitable form in which to

furnish the necessary particulars :

—

1. Have the company’s whole profits been charged? If

not, what proportion?

2. Amount of Profits assessed.

3. Deductions allowed therefrom.

4. Taxable amount actually charged.

5. Date of end of Dominion year for which taxes charged.

6. Kate of Duty.

7. Amount of Duty charged.

8. Amount of Profit earned in Great Britain or Nortliem
Ireland for the year ended

9. Exempted from Dominion taxation.

10. Income subjected to Dominion Income Tax before

receipt.

11. Evidence of payment.

In the case of Foreign and Colonial Companies British

tax is chargeable on the 'gross’ amount of the dividend,

i,e., the declared amount of the dividend written up by an
amount of Dominion income tax equal to the amount of

relief granted, unless the Dominion concerned grants com-
plementary relief from Dominion income tax in respect of

the payment of British income tax when the dividend is

written up by reference to the full rate of the Dominion
income tax. In the case of tax-free dividends of British
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Companies the 'gross’ amount of the dividend is arrived
at by writing up the dividend by reference to the reduced
rate of British income tax applicable only.

When adjustments are made in respect of relief granted to
shareholders of Dominion companies by means of a reduced
deduction of British Tax, the gross dividends are recalcu-

lated by reference to the actual rate of relief applicable to the
shareholders’ dividends in question, and British Tax is charged
at the correct rate on the new 'gross.’

Shareholders frequently ask officials of companies to explain
the basis on which relief is granted, and they are especially

puzzled when an Insj>ector of Taxes sets off against an amount
of tax repayable an item termed ' Dominion relief over-allowed.’

Seeing that the individual’s ' approprijite rate’ of British

tax is the factor which in most cases determines the rate of

relief allowable, the two following examples will serve to

illustrate the manner in which this rate is arrived at :

—

A . Taxable income.

£225 at 2s. 3d. = 6o75d.

775 at 4s. ()d. - 41^5^-

£1000 47925d-

47925
= 47 ’qd. (Appropriate rate say 4/-)

1000

Taxable Income.

£225 at 2s. 3d. = 6o75d.

2000 at 4s. 6d. = loSoood.

£2225 114075(1.

Rate of Income Tax ('W5. sid.) 4,,
\ 2225 /

For the same year of Assessment Super Tax amounting to

£87 los. od. is paid on an income of £3000, being the total

income from all sources for the previous year. The Super

Tax rate is therefore •, viz., 7d. in the £.
£3000

The appropriate rate is thus 4s. lod. (4s. 3d. Income Tax
and 7d. Super Tax).

The following is a specimen form of counterfoil of dividend

warrant recommended by the Revenue Authorities for use by
Dominion companies where the dividend is declared free of ull

Dominion Taxes:

—
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DIVIDEND No. of per share free of Dominion Taxes,

equivalent to a GROSS DIVIDEND of per share, less

British Tax at the rate of per i of GROSS DIVIDEND
on shares registered in your name on

Amount of Warrant
Amount of clivulond

ttecUrt'd per shaic

£ Less UntJsIi In-
come Tax at

Name of Shareholder in the i on
the jjross amount
of the dividend
of = per share

> ct Amount - - ....

I certify that the British Income Tax deducted from this dividend
will be paid to the proper Officer for the receipt of Taxes.

Secfclary,

The Income Tax Commissioners will accept this statement as a
certificate of the deduction of British Income Tax at

in the £ from the gross amount of the dividend, viz. : per share.

The following is printed on the back of the counterfoil :

—

MEMORANDUM.
The rate of relief in respect of Dominion Income 'lax granted by

section 27 of the Finance Act, 1920, must not exceed either the rate of

the Dominion Income Tax or half ‘the appropriate rate' of British tax
as defined in that section.

The British Income Tax is chargeable on the gross amount
of income before payment or deduction of such an amount of Dominion
Income Tax as is equal to the amount of the relief granted.

In the present instance the rate of relief has been computed by
reference to the full standard rate of British Income Tax, viz.,

in the and the rate of Income Tax deducted, viz.,

in the £, is amved at as follows :

—

Full standard rate of British Income in the /
Tax

Less rate of relief in respect of Dominion ,,

Income Tax .

.

The gross amount of the dividend, viz., per share is the amount
which after deduction of tax at in the £ (the rate of relief allowed)
gives the net amount declared free of Dominion tax, viz., per
share.

The relief from British Income Tax for the year ending 5th April,

allowed by the deduction of British Income Tax at
a reduced rate from this dividend has been authorised by the Com-
missioners of Inland Revenue in respect of :

—

{Jtiere describe the Dominion Income Tax or Taxes in respect of
which relief is granted).
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If a liability has not been agreed with the inspector and Appeals,

a return has been made in accordance with the company’s
views, it will generally be found that an assessment will be
made on the larger figure in accordance with the inspector’s

contention. Upon receipt of the Notice of Charge the
secretary should give in writing the necessary notice of

appeal, stating the grounds of appeal quite generally, and
whether the appeal is to the General or Special Com-
missioners. It is desirable to register this communication,
which should be made within 21 days. As it has been assumed
that all necessary documents are already before the Revenue
nothing further remains to be done until the case is brought
before the Commissioners.

Where a company has been in existence for less than three Reliefs,

years, it is provided that if the profits of a particular year
fall short of the average that has been adopted, the tax-
payer shall be entitled to be charged on the actual amount
of the profits for the financial year. Similarly, where a
business ceases, the liability for the broken period at the end
may be reduced to the actual profits for that period, and
provision is also made for repaying tax paid on the assess-

ments of the three last complete years, in excess of the tax
payable on the actual profits for those years.

Under Schedule E, the secretary has an important function Salaries,

to discharge—making a statutory return of salaries on the
prescribed form [No. 46 or 46(a)]. It should be noted that
this Return should include the directors, all the staff whose
whole-time remuneration brings them over the limit of

liability, and also pensioners and any who receive fees of

any kind, whatever the amount, for part-time work, as
distinct from payments for specific tasks, r.g. solicitors and
architects’ fees. Round sums paid annually for expenses,
bonuses, etc., should be specified.

The form of return (No. 46 or 46a) requires the amount of

salary, &c., for the year of assessment and the amount of

commission and other variable emoluments for the previous
year. The statutory basis of liability is the amount of the
total remuneration for the year of assessment, but it is a
common and convenient practice to assess on the basis of

the fixed salary of the year plus the variable emolument
of the preceding year.

So far as concerns cases where income tax is paid by the

company, the amount so paid is regarded as additional

income and assessable to tax. The total sum to be charged
is, therefore, a little difficult to calculate; the exact
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mathematical course is not followed, but in practice the

following is approved:

For the first year the assessment is upon a salary

plus the tax thereon; for the second year, upon the

salary plus the tax on the assessment of the previous

year, and so on. So that for some years the taxpayer
has a slight advantage, and where the salary is an in-

creasing one this advantage is more marked.

Generally speaking, the tax paid by the employer is the

duty charged on the remuneration after allowance of any
abatements or relief granted to the employee, and is not
calculated at the full rate on the salary paid.

Such income tax paid on salaries and assessed under
Schedule E should be claimed as a deduction under Schedule
D, and does not come within the general rule as to disallow-

ance of income tax.

In completing the return under Schedule K it is well to

compare the details with those sent in in the previous year,

and wherever remuneration has increased, to give a note

showing the rate of change, c.g, £300 to £350, and the date
from which it operates. Similarly, in the case of new
names for employees who were engaged during the pre-

ceding year, and since the former return was made, it is

convenient to give the date of engagement and rate of

salary, and, if possible, the address of previous employ-
ment from which the employee came. In the case of those

who have disappeared from the list, the date when they
went, and, if possible, where they have gone, should be
entered.

This may seem to involve a great deal of work that is

not actually called for, but it will be generally found that

it is less trouble to do it while the main question is under
consideration, and that a good deal of miscellaneous corre-

spondence between the Revenue and the secretary at odd
times during the year will be saved. The secretary should
take care to see that the return is comprehensive, as the

responsibility is upon him, and bonuses, overtime and fixed

all-round figure payments for expenses should be included.

Deduction of In the ordinary course dividends are payable 'out of

profits or gains brought into charge,* and in this case the
iiimends. deducted is the average rate in force over

the period in respect of which the dividend is paid. Generally
the nearest convenient fraction is adopted {e.g. if the
standard rate of tax were changed from 6s. to 5s. in the £
for the year beginning 5th April, 1922, a half year dividend
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to 30th June, 1922, would suffer deduction at 5s. 6d. in the
On individual repayment claims the Revenue will repay at
the rate deducted, if it is reasonably approximate to this

average rate. Where arrears of preference dividend are

paid for previous years, the rate of deduction is the average
in force over the period during which the profits were made
out of which the dividend is paid. Where payments of

debenture interest are made that cannot be said to be out of

profits or gains brought into charge, owing, for instance, to

a series of trading losses, and such interest is separately
assessed [under Rule 21 (2) of the General Rules applicable

to all Schedules, Income Tax Act, 1918], then the tax
deducted should be at the rate in force at the time of payment.

Every company witliin the meaning of the Cc)m])anies Explanation
(Consolidation) Act, i9o8--whic]i means a com])any formed of Tax

and registered under that Act or an ‘existing company' [i.c.
deduction to

formed and n^gistered under the Joint Stock Com])anies Acts
or under tlie C'omjianies Act, i8()2) - or a com]>any constituted

by letters patent or by or in pursuance of Act of Parliament
is required under s. 33 of the Finmice Act, 1924, wlieiicver it

issues a ‘ warrant or clieqiie or other ordcT drawn or made,
or purporting to be drawn or made, after 30tli November,
1924, in })avment of any di\'idend or interest ’ to annex
thereto or to accompany it by a statement in writing showing

(a) the gross amount whicJi, after deduction of the income
tax appropriate thereto, corresponds to the net amount
actually paid

;
and

(b) the rate and the amount of income tax ap])ropriate to

such gross amount; and

(c) the net amount actually paid.

Failure to comply makes the company liable to a penalty ot

£10 for each offence, but the aggregate amount of penalties

imder any one distribution of dividends or interest will not
exceed £100.



CHAPTER XXV

AGENDA AND MINUTES

On I', of the principal parts of a secretary's duties is the

preparation of agenda for board meetings, the attendance
at such meetings, and the drafting of the minutes to record
the decisions arrived at.

In the case of a company the necessity for keeping
minutes is imposed by s. 71 of the Companies (Con-
solidation) Act, 1908, which provides that every company
shall record minutes of all proceedings of general meetings
and of its directors or managers to be entered in books kept
for that purpose. The same Section provides that minutes,
when signed by the chairman of the meeting at which they
were passed, or by the chairman of the next succeeding
meeting, shall be evidence of the proceedings.

The reading of the minutes of one meeting at the next
meeting, when they are commonly signed, is not infrequently

a matter which degenerates into a mere formality; and,
accordingly, very great care should be taken to write them
both accurately and with sufficient fulness. It is often

found in legal proceedings that a company's minute book
contains no record of matters which individual directors

know have occurred, and the difficulties of satisfying a
Court in these circumstances sometimes prove insuperable.

What the secretary is really doing when he prepares the
minutes is to make a permanent record of the transactions
of the board, or of the company, which may very possibly,

in the future, be absolutely the only evidence of those
transactions which it is possible to produce. It is quite
impossible to forecast what will or what will not be required in

future contingencies, and the only safe plan is to make the
record both accurate and complete.

In case, upon the reading of the minutes of one meeting
at the succeeding meeting, inaccuracies are noticed and
alterations made, the chairman upon signing the minutes
should initial all the alterations. But no alterations should
be made in the minutes except in these circumstances, and
then only such alterations as are necessary to ensure an

266
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accurate record of the proceedings. Except as just men-
tioned, a secretary should never, whether acting under the
express instructions of a director or directors, or on his own
initiative, alter minutes of meetings, either by striking out
anything or adding anything [Cawley & Co. (1889), 42 Ch. D.,

at p. 226].
In the case just cited Lord Esher said: ‘ Minutes of board

meetings are kept in order that the shareholders may know
exactly what their directors have been doing, why it was
done, and when it was done.' None the less, it is both
unusual and undesirable for the minute book of board
meetings to be accessible to shareholders, although the
minute book of shareholders’ meetings may be, and generally
is, open to their inspection.

Formerly it was customary to keep an agenda book,
but that course has disadvantages, and it is preferable to

have the agenda prepared on separate sheets of paper, with
the various items for consideration appearing on the left-

hand side, leaving a large right-hand margin upon which
the chairman may write any notes he desires of the decisions

arrived at.

It is the secretary’s duty to prepare the agenda paper,
and he will keep a file in which he will put all letters and
other documents coming into his possession between meetings
which require the attention of the board.
The secretary should also read through the minutes of

the last meeting to see whether any matters which were
then discussed were ordered to stand over until the next
meeting. He should also read through the agenda paper
of the last meeting to see whether any matter was men-
tioned thereon, but was not incorporated in the minutes.
The order of business is often prescribed by rules, but

in all cases (unless it is necessary to elect a chairman of the
meeting) the first item on the agenda should be to read and
sign the minutes of the previous meeting. It will generally
be found advisable at a board meeting of a company to

consider the cash position next subject to any prescribed
order. The company’s cash book or a statement of the
cash position should be produced together with the pass
book, and a certificate should be obtained from the bankers,
made up to the close of business on the preceding day, show-
ing the balance on deposit and current accounts.

Continuing with the board meeting example, the routine
business, such as the passing of share transfers (unless the
secretary has authority to pass transfers), the consideration
of departmental reports and other matters which are not



268 SECRETARIAL PRACTICE

Mmutes
Read and
Signed.

likely to give rise to much discussion, should be taken as a
rule at the commencement of the proceedings.

It will generally be found expedient, with a view to

saving time, to circulate the agenda paper among the

directors a day or two before the meeting, with explanatory
memoranda by the secretary on any matters which are not
self-explanatory, together with copies of any important
letters which require consideration. If any of the matters
to be considered are of a specially confidential nature, the

authority of the chairman should be obtained before the

agenda is circulated.

In the case of municipal authorities and other public

bodies the minutes are usually circulated among the members
piior to the meeting, and are not therefore read at the

following meeting. In the case of board meetings, the secre-

tary should, on reading the minutes of the j)receding meeting,

hand the chairman the agenda of the preceding meeting, so

that the latter may check the minutes as they are read by
the secretary with his own notes on the agenda, and im-

mediately the chairman has signed the minutes as a correct

record, the agenda paper should be torn up. The objection

to keeping it is, that there then exist two records of the

same transaction, one, the rough notes often made hurriedly

and not always with exactness ])y the chairman on the

agenda paper, and secondly, the more careful minutes
written out in detail by the secretary and signed by the

chairman with the approval of his colleagues. It is advisable

only to have one record, and that record should, of course,

be the minute signed by the chairman in the minute book.
Assuming the minutes are correctly recorded by the

secretary, the minute should read: ‘The minutes of the board
meeting held on the day of last were
read and signed by the chairman.’ The use of the word
'confirmed' should be avoided, as that may imply that the

resolutions are not complete without ‘ confirmation,’ whereas
the resolution is binding directly it is passed, and the secretary

or other official is justified in acting upon any resolution

directly it is agreed to. The only reason for reading the

minutes of the preceding meeting is to give all the directors

an opportunity of seeing that the secretary has correctly

recorded their proceedings.

If it be found on reading the minutes that any altera-

tion is required, such alteration should be made, not by
erasure, but by striking out in ink the incorrect words and
writing in the correct ones, and the alteration should be
initialled by the chairman.
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No alteration in a decision arrived at can be allowed
on the reading of the minutes, the only permissible revisions

being those which affect the correctness of the record of

those decisions.

Where the decision of a board meeting is not unanimous Jfinutmg

it is not usual to record the fact that the decision is only that

of a majority; but if on the point being put to him by the

secretary, the dissentient director or directors desire their

dissent to be recorded, there is no objection to stating, after

recording the resolution :
‘ Mr. A. B. and Mr. C. D. voting

against the resolution,’ or 'Mr. A. B. and Mr. C. D. dis-

senting.’

If it be found on reading the minutes of a previous meeting
that the dissent of a director who voted against a resolution

has not been recorded, and such director desires his dissent

to be inserted in the minutes, the words can be added, and
the addition initialled by the chairman when signing the

minutes. If the director did not actually vote against the

resolution, but has, on reconsideration, decided against a

particular resolution passed by the board, the minutes should
not be altered, as they have been correctly recorded.

The minutes recording the examination of the cash Spedmon

position should read as follows:
—'Bank pass book and

certificate were produced showing the following balances:

On Deposit Account £
On Current Account £ .’

The latter was agreed with the cash book.

Share transfers (where they form the subject of a
resolution) should be referred to in the minutes by their

consecutive numbers and the minute should be to the effect

that :

—

It was resolved that transfers Nos. i to 20 inclusive

be passed and the common seal affixed to the necessary

new certificates Nos. to inclusive.

In large companies, committees are sometimes appointed
by the board with power between board meetings to pass
and sign cheques and to pass transfers. Their proceedings

should be summarised in a report, or their minutes read and
embodied in the minutes of each board meeting as reports

‘received and adopted.’

It is the secretary’s duty to take the official notes of Secretary to

the proceedings, and he should not therefore rely upon the Hotes.

chairman’s notes on the agenda paper. The secretary
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Inspection
Miiute
Books.

should take full and careful notes of all decisions arrived at»

and it is wise to obtain the wording of any important reso-

lution made out in the handwriting of the proposer, and,
in any event, it should be initialled by the chairman unless

it is in his handwriting on the agenda.
In writing up his minutes, the secretary must take

great care to see that the record is both accurate and com-
plete. While brevity is desirable, care must be taken to see

that the exact intention of the board is accurately and
explicitly expressed. It is very inadvisable to give reasons
in a minute for any resolution passed by the board. It is

true that in the case of Cawley & Co. (1889, 42 Ch. d., on
page 226) Lord Esher said: ‘Minutes of board meetings are

kept in order that the shareholders may know exactly what
their directors have been doing, why it was done, and when it

was done.’ Notwithstanding this expression of high legal

opinion, it will be found in practice inadvisable to explain

in the minute book why any particular resolution is passed.

Indeed, this is sometimes impossible, as the reason for a
particular decision which may operate in the mind of any
one member may be quite different from that which in-

of fluences his colleagues. Moreover, it is unusual and un-
desirable in the case of company board meetings for the

minute book to be accessible to shareholders generally, and
there appears to be no authority for the suggestion that

they have a right of access to the directors’ minute book,
and no secretary would be safe in assuming that shareholders

have such a right.

An occasion might arise when refusal to inspect

board minutes might be justified—without express instruc-

tions from the chairman—in the case of a director himself,

if it appeared evident that he wished to utilise his privileged

position for a purpose detrimental to the company and the

board. A difficulty of this kind was the subject of judicial

decision in R. v. Hampstead Borough Council, ex p. Woodward
(The Secretary, 1917, p. 68), where the principle was affirmed

that whilst a member of a public body acting solely in the
public interest has a right to inspect the documents of that

body, yet if the inspection is sought for any other purpose,
and the interest of the public is not his sole aim, he is de-

prived of his primd facie right, and will not be permitted to

utilise his privilege for personal or other ulterior objects.

With regard to the minutes of general meetings of

shareholders of public companies, these usually follow

certain stereotyped lines. The first resolution submitted
at the annual general meeting of shareholders is for the
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adoption of the report and accounts and generally takes the General

following form:— Mcetinga.

That the directors* report and statement of accounts as at

the 31st December last, now submitted to this

meeting, be and the same are hereby received and
adopted.

If the report recommends the payment of a dividend,

a second resolution may be submitted to the following effect,

or these words may be added at the end of the first resolu-

tion, namely:
—

‘That a dividend of per cent, for the
year ended 31st December last be and the same is hereby
declared on all the issued shares of the company payable
less income tax to the shareholders appearing on the register

as on the day of (the date on
which the share register was closed).

The wording must of course be altered to suit the cir-

cumstances, c.g. if there are two or more classes of shares,

the resolution must state exactly on which class of shares
the dividend is payable. If an interim dividend has been
paid it is desirable to add after the words ‘ dividend of

per cent.* words in brackets to the following effect (making
with the interim dividend declared on the last, a
dividend of per cent.).

The next resolution usually submitted is the resolution

for the re-election of the retiring directors, and should be
in the following words:

—

That Mr. ‘ A. B.* the director retiring by rotation, be and
he is hereby re-elected a director of the company.

The resolution appointing the auditors is usually
proposed and seconded by some shareholder other than a
director. While this is usual and desirable, it is by no
means necessary, and it is quite competent for the resolution

to be proposed and seconded by directors or other officials.

The resolution should be in the following form:

—

That Messrs. 'A. B. & Co,,* chartered (or incorporated)
accountants, be and they are hereby appointed
auditors of the company for the ensuing year, at a
remuneration of £

S. 112 of the Companies Consolidation Act, 1908, pro-

vides that every company shall at each annual general

meeting^ appoint an’ auditor, ''and sub-s. 7 of thatl section

provides that the remuneration of the auditors shall be fixed

by the company in general meeting. Presumably, however,
it is in the power of the shareholders to delegate their
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functions to the directors if they so desire, and in the case of

new companies it is not unusual for the shareholders to

appoint the auditors, but instead of fixing their remunera-
tion, to add at the end of the resolution, words to the follow-

ing effect: *At a remuneration to be fixed by the board.*
Amend- If any amendment is proposed to a resolution, such
mentsu amendment after being seconded, is put to the meeting before

the original resolution is submitted. If the amendment is

lost, the chairman will then proceed to put the original

resolution. If the amendment is carried, it then takes the

place of the original resolution, and, notwithstanding that

it has already been voted upon by the meeting, the chairman
will again put it in the form of a substantive motion.

In minuting a motion to which an amendment is pro-

posed, it is desirable to give the name of the proposer and
seconder of the original motion, and care must be taken to

set out the exact words of the motion, then to record the

name of the proposer and seconder of the amendment with
the exact wording of the amendment, and the secretary

should be careful to state in his minute the declaration of the

chairman upon the voting, first, of the amendment, and, if

that amendment is carried, also of the substantive motion.

If two amendments are proposed to the same motion, the

first amendment (after being seconded) should be disposed

of before the chairman accepts a second amendment. It is

not usual to allow the same person to move more than one
amendment to any particular motion.

If an amendment is proposed and finds no seconder,

the chairman is justified in passing on to the next business

without putting the amendment to the meeting, and in that

case, while it is not absolutely necessary to record the fact

on the minutes, there is no objection to recording in the

minutes the fact that Mr. ‘A. B.* proposed the following

amendment, which found no seconder.

It is not necessary to record on the minutes, in the

case of a vote taken by show of hands, the exact number
voting for or against the resolution, though if the chairman
announces those numbers there is no objection to recording

them. If the chairman announces a resolution to be
'carried unanimously,' that fact should be recorded, and
where a majority of voters vote in favour of a resolution and
a minority remain neutral, it may be recorded that the

resolution was carried nem. con. This expression, which
is an abbreviation of the words 'nemine contradicente,' is

in ordinary acceptation, only a method of recording the fact

that no one actually voted against the resolution. Strictly
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speaking, however, the expression 'nem. con.’ is a par-

liamentary expression, and according to the Encyclopaedia

of the Laws of England (Vol. 9, page 594) the words signify

the unanimous consent of the House of Commons to a vote
or resolution—a different expression being used to record
a similar vote in the House of Lords. (See also article by
Sir Ernest Clarke in The Secretary, Jan., 1917.)

When a resolution has to be carried by a given majority,

the minutes should record the fact that the chairman
declared the resolution carried by the requisite majority.
A form of resolution, happily not of frequent occur-

rence in shareholders’ meetings, is, for a shareholder to

move * the previous question.’ This is sometimes done
where a discussion upon a particular subject is carried to

inordinate length, and the meeting desires to closure such
discussion.

By far the better way, when a shareholder desires that a
particular motion shall not be put to the vote, is for such
shareholder to move 'That the meeting do proceed to the

next business.’ These words convey the exact intention of

the motion, and if seconded and carried, have the same effect

as the moving of 'the previous question.’ It is customary
for a motion of this character to be put to the vote without
debate.

The minute should read: 'Mr. A. B. moved and Mr. C. D.
seconded, that the meeting do proceed to the next business.

This was put to the meeting and declared by the chairman
to be carried. The meeting accordingly proceeded to the
discussion of the next item on the agenda.’

Or: 'Mr. A. B. moved and Mr, C. D. seconded, that the

meeting do proceed to the next business. This was put to

the meeting and declared by the chairman to be lost. The
discussion of the subject under consideration was then
continued.'
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FILING

An efficient system of filing is essential to the proper working
of any office

;
without it, confusion, delay and needless labour

—

resulting possibly in financial loss—are caused. On the other
hand, nothing is more conducive to expc'ditious working than
a system which is at once comprehensive and simple. It

may, indeed, be said that such a system is the keystone in

the organisation of an office, and this is a fact which has been
fully appreciated in recent years by the makers of office

requisites. It does not fall within the scope of this chapter

to recommend the productions of individual finns, but rather

to suggest the general principles, which, as the result of

experience, are found to underlie methods of filing corre-

spondence, agreements, title deeds and other documents, have
proved satisfactory, and are readily adaptable to the require-

ments of large or small undertakings. The prospective pur-

chaser will have no difficulty in obtaining the mechanical aids

necessary for the completion of his office equipment from the

numerous manufacturers of requisites.

While, however, a judicious selection of such aids is of

importance, it is at least equally important that care be given

to the organisation of the staff of the filing office. It should
be a primary rule that access to the files can only be gained
through the filing clerk or clerks; unlimited access results

(in an office of any magnitude) in missing files and docmnents
replaced incorrectly; it is, therefore, essential that the rule

be laid down and rigidly enforced that the required file or

document is only to be obtained through the proper person, to

whose custody it is to be returned without delay. No docu-
ment should be issued by the fili^ office without a temporary
receipt from the borrower. It is also essential that all new
files should only be established in conjunction with the head
of the filing office, so that overlapping may be avoided and a
carefully arranged system of files may be developed and
recorded.

In the organisation of a large office, there should be either a
filing office connected with each department, of the under-
taking or a central filing office suppl3dng the needs of all

274
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departments. Advocates of both methods are to be found;
those who prefer the central office point to economy of labour
and the advantages of cc^ntralisation. It is suggested, liow-

ever, that the balance of advantage lies with the rnedhod first

mentioned. It is quite easy, if tlie dei)artni(;ntal filing staff

is not fully occupied with the work of filing, to arrange supple-

mentary duties, and so to avoid waste of labour, while the

great advantage—since time is so frequently *uf the essence

of the contract *—in having a filing staff identified with each
department, lies in the rapidity with which the desired file

may be obtained. Centralisation may be theoretically sound,
but in practice there is much to be said for the departmental
method

;
indeed, it may even be found that, in distinct sections

of a given department, it is desirable to file the papers of such
sections apart from those which are in the custody of the

filing office. Such exceptions, however, should be well defined,

for reasons too apparent to need enumeration. The point
to be emphasised is, that methods of organisation should not
be so rigidly enforced as to hamper speedy, efficient and simple
working.

In many modern offices the press copying of the outwards Loose Copies,

mail is dispensed with, or, if retained, loose copies (carbon,

if typed, or loose press copies, if hand written) of all letters

are made in addition to the copies in the letter-book. The
loose copy is an integral factor in the filing system, and its

existence is assumed throughout this chapter, as no efficiently

organised office can work at the speed demanded to-day, if

reference has constantly to be made both to a letter-copying
book and a file consisting only of inwards letters. In an office

which is a head office, or one of a number of branches, two
copies of each outwards letter should be made in all relative

cases, one for filing on the branch or head office file, and the
other for the subject file.

A register dealing with inwards and outwards letters and Register,

containing, in one entr3^ the dates of receipt and reply, the
correspondent’s name, the subject, and the reference to the
file of correspondence, should be kept with unfailing prompti-
tude. Such a register is invaluable for reference, and is

needed to supplement the actual filing of correspondence.
Each inwards letter should be stamped with the date of

receipt, and endorsed with the file number if a numerical
system of filing is employed, or caption, in the case of an
alphabetical system.

It should also be a rule that each outward letter should
have the subject to which it relates set out at the head. Each
letter should only refer to one subject, but exceptions to this

T
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rule may he provided for by increasing the number of loose

copies in accordance willi the number of subjects dealt with
in llie letter.

Referencing. It will be seen iioiu ])reeeding r(*marks that a pnfper system
of re ferencing is a fundamental factoi in any method of filing.

Such references, by means of numbering, or alternatively,

subject headings, are suggested below; but success, or other-

wise, in the work of the filing office, largely depends on the way
in which the referencing is carried out. Every subject should
be soj)arately indexed, but many, or j)erhaps most subjects,

in a large department require sub-dividing for convenience in

the work of the department
;
and here, more than in any other

detail, care must be exercised. If, on the one hand, corre-

spondence is insufficiently sub-divided, it is difficult to trace

required correspondence, and time is w^asted; wliile on the

other, unnecessary division of any principal subject is wasteful

in the use of filing material, and increases the risk of filing in

the wrong sub-division. No hard and fast rule can be laid

down regarding the question of references; each office has

circumstances })eculiar to its own business, and elasticity is

essential. Briefly, it may be said that a conservative use of

sub-divisions will probably be found convenient in working.

Numerical Where the numerical reference system is employed, every
System. subject of correspondence, as stated in the preceding para-

graph, should bear a distinctive number, and every sub-

division of the same subject a further number. These may
conveniently be an integral number for the main subject and a

decimal fraction for each sub-division. The following

examples sufficiently indicate the suggested method:

—

Rates and Taxes . . . . . . 6

„ Income Tax . . 6*i

In a department or office dealing with the business of

several companies, amplification of the system of reference

numbers will be needed in order to establish the identity of

documents and to guide the filing clerk. This may be done

in a simple manner by prefixing a number to the reference

suggested in the foregoing paragraph, and is indicated as

follows :

—

'A' Company (Rates and Taxes) 100/6

,, (Income Tax) . . 200/6’I

X’ „ 300
‘ C * „ (Finance) .

.

300/12

*D' ,, (Investments) 400/12-1
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The even hundreds are readily remembered, and to them,

as a convenient guide to inter-departmental correspondence,

may be added tens, thus :

—

'A' Company Secretary's Department .. no
‘A' Company Accountant’s „ .. 120

‘B’ Company Secretary's „ .. 210

X* Company Manager’s „ .. 330
‘ D ' Company Legal „ .

. 440

This method of numbering (which is easily variable to meet
any particular circumstance) has the merit of being compre-
hensive and not unduly complex, and, used intelligently, should

afford a ready indication to the files dealing with the corre-

spondence upon any subject of the business of any company.
It may also conveniently comprehend a subject relating to

more than one company by the combination of the prefixes.

Although the numerical system, with its indispensable Ali^batloal

adjunct, the index of files, works well in practice, the alpha- System,

betical system (which by constituting its own index, dispenses

with the necessity of a separate record) has many adherents.

It is simple in working, and a card or other index is unnecessary
while instead of marking with numbers, which convey nothing
in themselves, each letter and document can be marked with
its subject reference. This can be done in the majority of

cases by underlining one or more words with a coloured pencil.

Correspondence which consists of a single letter and its

reply can be filed under ' Miscellaneous,' 'A,' 'B,' X,' etc. If

further correspondence develops in such cases, the papers can
be removed from the miscellaneous file, and filed alphabetically.

At intervals in the filing cabinets, index sheets can, if

desired, be inserted with suitable captions, c.g .

:

MAA—MAL.
Mabson, W. A.

Madison Avenue Office.

Generally, the alphabetical system of filing seems more
suitable where correspondence is mainly or entirely with
individual customers or clients, as would be the case in a
stockbroker's office. Where correspondence is more varied,

and a number of persons or firms may be involved in the same
subject it will probably be more convenient to use the numerical
method. It has already been stated that with the alphabetical

system no index is needed, but it will doubtless be found
useful, particularly in the case of large undertakings, to keep
a complete list or inventory of files.
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An index of the main subjects and their sub-divisions is,

of course, an indispensable part of a numerical system.
Wliere the nature of the business permits, and the corre-

spondence is of suflicient magnitude, a printed alphabetical

index of files is to be recommended, particularly if a central

filing room serving all departments forms a part of the office

organisation. In other circumstances, the expense of a printed

index would probably not oe justified, and in this event,

either a manuscript register or a card index register would
meet the requirement of the office.

If due regard is given to future needs, the card index will

be found to give greater elasticity, as the index may easily be
kept up-to-date by the addition of cards as required, and the

labour of providing a new manuscript index from time to time

IS avoided. Further, as correspondence becomes obsolete

and is destroyed (the question of a 'time-limit' for corre-

spondence is dealt with later) the superfluous cards may be
removed from the drawer, thus always rendering the index a
'live' one. The difficulty of keeping a manuscript register

free from entries which, through lapse of time, have become
useless, is obvious.

It may be well heie to indicate, on broad lines, the equip-

ment required for the filing office. The vertical filing cabinet

(of which many patterns abound) large enough to accommo-
date papers of foolscap size, is undoubtedly the most satis-

factory receptacle for general correspondence. The old-

fashioned pigeon-hole cupboard harbours dust, and its

contents are not accessible with sufficient ease; congestion

is a fatal weakness. The vertical cabinet, not built up too

high, is free from these faults; the contents of a drawer may
be seen at a glance, and the desired papers obtained without
delay, while a properly constructed cabinet is virtually dust-

proof. The card index drawers should be placed with the

cabinet.

Each main subject of correspondence with its sub-division

should be kept in flexible cardboard folders, and each division

separated by means of a
'
guide,' i.e, a sheet of stout cardboard

bearing the main number or letters in a metal frame. The
main reference is thus easily visible, and affords facility in

obtaining required files with a minimum of trouble. Where
the business of several companies is dealt with in one office

the folders should be of different colours, to allow of easy
identification, the name of the company being printed or

stencilled on the side of the folder so that it appears horizon-

tally to the eye when the drawer is opened. The folder

should bear the names and references of all the files which it
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contains, and entries should also be made of any transfers of

files to other folders. The files should not be fastened to the

folder, which should always be kept in the drawer. When a
file is removed for use outside the filing office a slip of paper

stating to whom it has been handed or the temporary receipt

form should be substituted until its return.

Each separate file of correspondence should be kept in a

stout paper (preferably manila) cover, bearing, as an endorse-

ment, the subject-matter and (if the numerical system be
employed) the reference number. The cover should be folded

twice, so that the right-hand side may be folded over the

contents before the left-hand of the wrapper (bearing the

endorsement). The slight extra cost of this form of cover
is fully justified by the condition in which papers, thus housed,

may be preserved. All the contents should be firmly fastened

in the cover by a loose tag so that the contents can be readily

opened out for reference.

The contents of each drawer should be arranged numerically

(or alphabetically, as the case may be) from front to back and
a corresponding indication placed on the outside of the

drawers.

The filing cabinet must be supplemented by transfer cases,

to which files of correspondence will periodically be transferred

for permanent storage, or for a prescribed time before their

destruction.

Regarding the latter, a time limit (if such be at all practicable

must be fixed to accord with the nature of the undertaking.

In some offices it may not be possible to destroy any corre-

spondence for very many years, or only selected files may be
disposed of, and no inflexible rule can well be applied for

universal guidance. It may, however, be said with confidence

that in the majority of offices, far too many obsolete papers
of all kinds are retained, with consequent congestion of

valuable and (in many cases) limited space, and ever increasing

difficulty ill obtaining with ease and rapidity any document or

file to which reference is desired. Certainly much corre-

spondence which had merely a passing importance, and papers
of a formal character, together with documents containing

information in the form of rough drafts (which can conse-

quently be obtained in a final form elsewhere) may be disposed

of in a comparatively short space of time. A period of

retention of, say,, seven years, should perhaps be sufficient

in the case of the bulk of the genial correspondence of an
office, while papers relating to the capital issues of a company,
induffing aU documents connected with statutory meetings
and stock and share transfer deeds (indeed, most, if not all,

Transfer
from Current
Files and
DestmotioB,
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of the correspondence and documents pertaining to the work
of the Registration Department) should be retained perman-
ently and be housed under such conditions as will ensure their

good condition and easy access. Every secretary will have
unhappy recollections of the important file which, suddenly
required after a lapse of years, cannot be found without
prolonged search.

It is suggested, as a general rule, that files of correspondence
should be removed from the filing cabinet, and placed in

transfer cases at least every two years. Each ‘main' folder

(to which reference has already been made) must be endorsed
with the number of the transfer case in which the file for the

previous two years has been placed, as well as with the number
of the case to which the file in question is now being trans-

ferred, thus ensuring continuity of reference and affording

facilities for obtaining any required file.

The transfer case should be large enough to accommodate
foolscap size papers with comfort, and a convenient form is

that of the box file, opening at the side and front. An
endorsement bearing the number, in bold figures, and a brief

statement of the contents on the back, will make the transfer

case complete. Suitable reference must be made in the

correspondence index.

Filing o! The foregoing suggestions apply, as has been indicated.
Agreements* principally to the general correspondence of an office, but

ntte^DMis.
many other classes of documents which have to be

etc. dealt with by the company secretary, and these call for special

consideration.

(a) Agreements and Contracts, etc. These (in the form
of originals) are of great importance, and as such should be
preserved with all care. They can best be filed in separate

envelopes, long enough to receive a foolscap document
folded lengthways, and so endorsed with name, date and
subject that these particulars are seen when the cabinet drawer

is opened. Such a drawer should be narrow and high, and
capable of holding the agreement or contract envelopes in a
perpendicular position, whilst on the outside is indicated the

name of the company making the agreements or contracts. »

Opinions differ as to the fihng of spare copies of such docu-

ments; some secretaries prefer that these be kept apart

from the originals. Wherever possible, original documents

should be stored in a sitrong room or fire-proof safe, and
it should be insisted that at the close of each day original

agreements or ccmtracts which may have been in use in

the office are to be returned to the filing clerk for safe custody.
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The alphabetical register in book form is recommended for

recording agreement, as affording a more permanent index than
the card system. A book of this kind is never out of date, and
provides under each letter, and in order of time, an entire

survey of the agreements which have been entered into.

Sufficient information will be given by a register with the

following headings:—No., Date of Agreement, Parties,

Subject, Remarks.

(6) Title Deeds. Documents relating to the sale and
purchase, etc., of property, or, more exactly, the deeds which
embody such transactions, never become obsolete, and must
be dealt with accordingly. They should always be stored in

the strong room (if such be provided), or in a fireproof safe.

An excellent practice is to file each parcel of deeds relating to

any one purchase or sale separately. Stout expanding
envelopes of a uniform size suitable for this purpose, and
provided with a deep flap and taj^es for tying, are manu-
factured by various firms, and are really indispensable if these

documents are so to be preserved as befits their importance.

All the deeds comprised in one parcel may be usefully sum
marised on a type-written schedule (giving date, nature of

and the parties to each deed) which should be affixed in a
permanent manner to the inside of the deep flap of the

envelope.

On the front of the envelope should be an endorsement in

bold characters, giving the number of the parcel, parish, and
name of the vendor or purchaser. This information is only
needed in respect of the * principal * deed as being the one of

prime importance.

Here again an alphabetical index in book form is to be
preferred to the card index, and the following headings will

meet all requirements: No., Date, Name of Vendor or

Purchaser, Number of Deeds, Parish, Remarks.
It must be noted that the ‘principal' deed only will appear

in this index; all antecedent or subsidiary ones are included in

the schedule recommended above. AU the deeds in each
parcel should bear an individual and a progressive number,
thus: 280/1, 280/2, and so on; it will be observed that the

index is furnished with a column which shows the number of

deeds or documents in each parcel.

{c) Registration Department. The filing of all papers
and documents connected with the work of this department
calls for separate and different treatment, owing to its peculiar

circumstances.

With respect to the general correspondence, the large

majority of letters are received from and sent to stockbrokers*
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bankers, and solicitors, only a small percentage being between
the department and the company's shareholders; if, therefore,

the correspondence is filed under the names of the senders or
addresses, it is, \sithout cross-referencing, difficult to trace the
particular account to which it refers. The simplest and most
efficient method is to file all letters under the names of the

stock or shareholders to whose accounts they relate. By this

S3^tem all correspondence connected with an account (whether
in the name of one proprietor or mere) is readily available as it

is kept together, and preserves its identity by a progressive

number, which is retained until the account is closed. An
enlargement of the principle of numbering is found in the
practice of some secretaries, who progressively number each
account in their registers, and this number is adopted foi

reference in all subsequent correspondence relating to the

account.

The methods of filing and storing need not be on such
comprehensive lines as those suggested in the earlier part of this

chapter dealing with general correspondence. A ‘backing'

sheet bearing the number, and (if desired) the name or names
composing the account is all that is needed. All letters,

inwards and outwards, are fastened thereto, and the files, thus

formed, are kept in box files or cases, which bear an appro-
priate endorsement.

It may be urged as an objection to this method that in an
office dealing with large numbers of shareholders’ accounts an
accumulation of correspondence will soon result in congestion

of space, but this objection can be met by a periodical removal
to permanent storage.

Considerable experience shows that the needs of the regis-

tration department are met by retaining for reference one
year’s conespondence in addition to that of the current year.

Annually, the cases containing the earlier files are removed to

storage after they have l:>een numbered and indexed for subse-

quent reference.

If such a system of filing as has been indicated is adopted
it will naturally include such documents as notices of change of

address, ctnd orders for the payment of dividends. Failing

this, these documents should be progressively numbered and
filed in numerical order, proper reference being made in the

appropriate registers of the company.
Transfer Deeds may conveniently be numbered in progres-

sive order, and at intervals bound into volumes containing

twelve months’ (or a lesser or longer period according to

circumstances) deeds. Unless the quantity of transfers is

very small, such volumes should only relate to one stock or
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class or shares. The method of pasting transfer deeds into

guard books is clumsy and antiquated, and leads to a collection

of books which are difficult to handle.

Closely connected with the filing of transfer deeds is the

disposal of surrendered stock and share certificates, and a

satisfactory method is found in affixing them to the counter-

foils of the books whence they were originally issued A
brief reference may be endorsed on the certificate, indicating

the progressive number of the transfer deed to which it

relates and such other particulars as may facilitate future

reference.

(d) Insurance Policies. These form a distinct class, and
where a large number of properties is concerned, it is desirable

to file them apart from other documents. They are best

stored in cabinets of such dimensions as will permit them to be
filed in an upright position, and may well be indexed (bearing

progressive numbers) by the card system, as in many cases

their importance is only for a limited period. Obsolete

policies should, as they lapse, be removed from the cabinet

and the indices marked accordingly.

As a supplement to filing, complete records should be
furnished on cards relating to each property or block of

properties; a card designed with the following heading will

be found useful in keeping necessary details: Insurance of;

Against; Insured by; Insured with; Office or Fund, Propor-
tion ; Policy Nos. ; Sum Insured; Rates; Discounts; Premiums;
Premiums paid; From, To; From, To; From, To, i.e. dates

covered by premium payments).
On the back of the record cards spaces may be provided for

particulars of any special obligations under the policies and
of any claims arising thereunder. The latter being shown
as under: Policy No., Reasons for Claim, Amount of Claim,

Amount Paid.

(e) There are many papers and documents dealt with in the

secretary's office which do not come within the range of the

foregoing sections. Periodical returns and statements, records

of staff, analyses of sales and output, and the many un-
classified items with which every secretary has to deal, have
to be preserved—some temporarily, others permanently

—

and these must largely be dealt with as conditions may dictate.

Generally speaking, such miscellaneous documents should bear
a progressive number, and be recorded by means of a card or

book index, any periodical transfer or destruction being
recorded therein.

Finally, as eventually files of correspondence and docmnents
(or the majority of them) find their way to cellars or strong
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rooms, it is imperative that a simple yet complete and up-to-

date record ot the contents of such storage places be kept.

Simplicity has been urged throughout this chapter, and here
again it is recommended. A progressive number, company’s
name (if more than one company is dealt with by the office),

and a brief indication of the contents of each parcel, added
to which must be given the location ot the parcel, i.e, the

number of shelf or locker, if such be part of the equipment, will

suffice, and should enable the filing staff to obtain any desired

parcel with the minimum of delay. It should be a strict rule

that the storage should be under the control of the filing staff,

through whom alone any required document or parcel should
be obtained.



CHAPTER XXVII

STAMP DUTIES

In considering the imposition of duties it is necessary to

bear in mind that Acts of this character must be strictly

construed according to the natural interpretation of the

words used—in other words, effect must be given to the

intention of the legislature, as that intention is to be gathered
from the language employed, having regard to the context
in connection with which it is employed. The subject, there-

fore, cannot be taxed without clear words for the purpose.

There can be no intendment in favour of liability.

It rests upon the parties to an instrument and the persons
concerned in the preparation of it, to take care that the law
is not evaded, and s, 5 of the Stamp Act, 1891, imposes a
penalty upon them if there is any neglect to set forth fully and
truly in the instrument all the facts and circumstances
affecting the liability thereof to duty, or the amount of duty
with which it is chargeable. If an instrument is of such
description as to fall under two or more heads of charge, and
consequently may be liable to duty at different rates, it

should be stamped with duty at the highest rate. The most
recent decision on this subject was given in 1908 by the House
of Lords in the case of Speyer Brothers v. The Commissioners

of Inland Revenue (1908), A.C. 92.

The Stamp Act, 1891, provides that, except where express Impiened
provision is made to the contrary, stamp duties for the time Adheriw

being chargeable by law upon any instrument are to be de-

noted by impressed stamps only, and accordingly adhesive
stamps are only applicable to a few descriptions of instru-

ments, Where the use of adhesive stamps is allowed, the

ordinary stamps for denoting postage and revenue may be
used for an instrument charged with a duty not exceeding
2S. 6d., unless an appropriated stamp is provided, as in

the case of foreign bills or notes. In all cases the adhesive

Stamp must be cancelled by writing upon it the name or

imtiw of the person or firm and the date, or the stamp
must be otherwise effectively cancelled, so as to render it

285
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incapable of further use. The Act also provides that an
instrument containing or relating to several distinct matters
is to be separately and distinctly charged as if it were a
separate instrument with duty in respect of each of the

matters. The effect of this provision may be illustrated by
two of several cases decided thereon. In these two cases it

was held (i) that an instrument containing an appointment of

new trustees and also vesting the trust property in them was
chargeable in respect both of the appointment and of the

vesting {Hadgett v. Inland Revenue, L.R., 3 Ex. D. 46);
and (2) that a deed of separation between a husband and
wife containing a covenant by the husband to pay an
annuity to the wife was chargeable as a deed as well as in

respect of the covenant \Lewis and Lewis v. Inland Revenue

(1898), 2 Q.B. 290].
* Denoting’ 'Denoting' stamps are provided to meet the case of in-
Stamps. struments where the amount of duty payable depends upon

the duty borne by some other instrument. These stamps
are used for duplicates or counterparts of instruments
generally, where the maximum duty of five shillings im-

pressed thereon is less than the duty charged on the original

instrument, and for other instruments executed as collateral

or substituted instruments charged with a lower rate of

duty by reason of their being collateral to or in substitution

for instruments which bear a higher rate of duty, e,g. in the

case of marketable securities charged with a reduced rate of

duty by reason of their having been issued in substitution

for an original marketable security which was duly stamped.
Instruments stamped with a low rate of duty by reason of

higher duty having been paid on some other instrument
must bear a denoting stamp to make them available.

These stamps are impressed without any payment upon
production to the proper ofiftcer of Inland Revenue of all the

instruments necessary to satisfy him that the full duty has
Adjudication been paid. Another stamp, termed an 'adjudication' -

Stamps. stamp, is also provided for the case of executed instruments
submitted to the Commissioners of Inland Revenue for the

purpose of the duty thereon being assessed by them, and
where this stamp is impressed on an instrument no question
is afterwards permitted as to the sufficiency of the duty
paid thereon.

of The general rule with regard to stamping executed
“Struments not prohibited by law to be stamped after

‘ execution is that they are allowed to be stamped in the case

of agreements under hand within fourteen days, and in the
case of other instruments within thirty days after first
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execution without payment of a penalty. Afterwards a

penalty is exigible except in the case of the majority of

instruments first executed abroad which may be stamj^d
without penalty at any time within thirty days after being

first received in the United Kingdom. The rules on this

subject are set forth in s. 15 of the Stamp Act, 1891, as

amended by s. 15 of the Finance Act, 1895.
Dealing with the subject of the charge of stamp duties

with which secretaries of companies are more immediately
concerned, it may be well considered that the first in im-
portance of these duties as affecting secretaries of companies
are those which must be paid on the registration of a
company. These duties affect the memorandum and articles

of association and the capital of the company.
The Companies (Consolidation) Act, 1908, provides in

s. 6 that the memorandum of association, and in s. 12 that

the articles of association, shall in each case bear the same
stamp duty as if it were a deed. This duty is los.

The duty on the capital of a company was first charged in

1888, and was confined to share capital. It was extended in

1899 to loan capital.

The principal enactments now existing as respects share

capital are contained in ss. 112 and 113 of the Stamp Act,

1891. Of these sections the first relates to the capital of

companies registered with limited liability under the Com-
panies Acts, and the second, as amended by s. 12 of the

Finance Act, 1896, relates to the capital of every other
corporation or company where the liability of the shareholders

is limited. The liability to duty extends in both cases to

any increase of the authorised capital, and the duty now
payable is charged at the rate of £i per cent, by s. 39 of the

Finance Act, 1920. The duty is payable upon a statement
of the amount of the nominal share capital. The expression

‘nominal share capital' was held in 1893 {A,-G, v. Milford
Docks Co., 69 L.T.R. 453) to mean the capital of the share-

holders, whether divided into shares or stock, as distin-

guished from borrowed capital. The increase of registered

capital means an increase of the maximum amount of capital

which a company has power to issue, and if a resolution is

passed for an increase to a particular sum the duty is payable
immediately on this sum, aJthough at the time of the passing
of the resolution the issue of a portion of this increase is

alone contemplated. The position in this matter is clearly

defined in a case [A.-G. v. Anglo-Argentine Tramway Co.

(1909), I K.B. 677] which related to a resolution passed on
July 26, 1907, for an increase of capital to an amount not

Memo-
randum and
Articles of

Association.

Capital Duty.

Share
Capital.
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exceeding £5,000,000, and two resolutions subsequently
passed for actual increases of £200,000 and £2,800,000
respectively, upon which two sums’ duty was tendered and
refused, and it was held that duty w^as payable on the

£5,000,000.
Questions have arisen as to the liability to this duty in the

case of a consolidation or a re-arrangement of the capital

of a company. The leading case on this subject is the

Midland Railway Company v. The Attorney-General [(1902),

A.C. 171], which had reference to a Special Act of Parliament
by which the Midland Railway Company was authorised

to re-arrange and consolidate its several descriptions of

capital, and the effect of the arrangement was that (i)

certain stocks bearing interest at fixed rates were con-

solidated into one stock bearing a uniform rate of interest,

whilst the nominal amount of the stock issued to some of the

holders was increased; and (2) the ordinary stock was
cancelled and extinguished, and in lieu thereof two stocks

each for the same amount were created as 'preferred* and
'deferred* ordinary stocks. It was held by the House of

Lords that in each case the increase in the total nominal
amount of the stock was an increase in respect of which the

duty was payable.

In the same way the taking over by one company of the

business of another company, in consideration of shares

issued by the absorbing company upon an authority by
statute to increase its capital, was held to involve a liability

to the payment of duty by this company [Great Northern
Piccadilly and Brompton Ry. Co, v. A,-G, (1909), A.C. i].

In the case of a registered company the statement is to

be delivered to the Registrar of Joint Stock Companies, and
the duty on the first capital is payable on registration, and
on any increase is payable within fifteen days after the

passing of the resolution by which the capital is increased.

In the case of any other corporation or company the
statement is to be delivered to the Commissioners of Inland
Revenue within one month after the date of the formation of

the corporation or companyor of the increasebeing authorised.

LoanOapitaL The duty on loan capital is charged by s. 8 of the Finance
Act, 1899, as amended by s. 10 of the Finance Act. 1907.
It is payable by every local authority, corporation, company,
or body of persons formed or established in the United
Kingdom upon a statement to be delivered to the Com-
missioners of Inland Revenue before the issue of the loan,

and the dutypayable is charged at the rate of 2s. per cent,

l^oan capital is defined as meaning any debenture stock,
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or any capital which is borrowed or has the character of

borrowed money. It is, however, provided that the duty is

not to be charged to the extent to which it is shown to the
satisfaction of the Commissioners that the stamp duty
payable in respect of a mortgage or marketable security

has been paid on any trust deed or other document securing

the loan capital proposed to be issued. In any such case a
statement need not be rendered. Questions have arisen

as to whether the conversion or consolidation of loan capital

is an issue of loan capital. This is illustrated by the case of

The Attorney-General v. The Regent's Canal and Dock Com-
pany [(1904), I K.B. 263], which related to the issue of

debenture stock at one rate of interest in extinction of exist-

ing loans secured by three different debenture stocks at

varying rates of interest, the amount of the new stock

issued to each holder being such an increased amount as would
enable him to receive the same interest as he previously
had. By this means the nominal amount of the new stock
considerably exceeded the nominal aggregate amount of the

three previous stocks, and it was held by the Court of

Appeal that there had been an issue of loan capital in respect

of which duty was payable under the section.

The decision in this case was followed by the Court of

Appeal, and was affirmed by the House of Lords in the case

of The Attorney-General v. The London and India Docks
Company [(1909), A.C. 7], relating to an issue of debenture
stock in two classes which became merged in a new statutory

company where the operation did not involve the raising

from the public of any additional capital.

There is in this respect a marked difference between a
consolidation of nominal share capital and a consolidation

of loan capital, seeing that a consolidation of share capital

without an increase does not attract duty. The law was
accordingly amended by s. 10 of the Finance Act, 1907,
which provided that where after August 9, 1907, duty has

been paid relating to loan capital, and there is afterwards a
conversion or consolidation of the loan capital to which the

statement relates, and a consequent delivery of a new state-

ment of the converted and consolidated capital, duty on so

much of the loan capital converted or consolidated as is

shewn to the satisfaction of the Commissioners of Inland

Revenue to have been included in the first statement shall

be repayable.

The instruments next in importance to secretaries of

companies are the instruments in use in connection with the

business of the company.
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There is a provision in s. 115 of the Act of 1891 which
enables a company to enter into an agreement with the

Commissioners of Inland Revenue for the payment of a
half-yearly composition in lieu of the duty on the transfers

of the stock of the company. The entering into such an
agreement is, however, subject to the absolute discretion

of the Commissioners, and for some years past no such
agreement has been entered into with a company.
The stamp duty payable on a share warrant is a duty equal

to three times the amount of ad valorem duty which would be
chargeable on a deed transferring the share or shares or stock

specified in the warrant if the consideration for the transfer

were the nominal value of the share or shares or stock.

The duty was extended in 1899 to any instrument to bearer

issued by a company formed or established in the United
Kingdom and having the effect of a share warrant.

Marketable Loan capital when not represented by debenture stock is
Securities, usually secured by bonds or debentures. These may either

be transferable on a register or may be bearer securities.

The charge of duty was in 1862 made applicable to securities

by or on behalf of any foreign state or government or

foreign or colonial municipal body, corporation, or company,
bearing date or signed after June 3, 1862, if made or issued

in the United Kingdom, or if the interest is payable in the

United Kingdom and they are transferred or negotiated in

the United Kingdom. The charge was extended in 1885
to securities of this character which, although originally

issued abroad, are subsequently offered for subscription and
delivered to a subscriber in the United Kingdom. This
extension followed a decision in 1876 in the case of Grenfell

V. The Commissioners of Inland Revenue (i Ex. D. 242), in

which it had been held that secmities tendered for and
purchased en bloc in New York and subsequently placed upon
the British market and allotted and delivered by the pur-
chasers to persons in the United Kingdom who offered to

take them upon the terms of a prospectus issued to them
by the purchasers, were made and issued in New York.

Trust Deeds. It frequently happens that debentures or debenture
stock are secured by trust deeds, and the practice with
regard to stamping these deeds is as follows: If the trust

deed is to secure debentures, it is stamped with the fixe<j|

duty of los., and the ad valorem duty is paid upon the
debentures at the rate properly applicable to them. If,

however, the trust deed is to secure debenture stock, the
certificates for the stock are not chargeable with any duty,
and the trust deed is accordingly stamped with the same
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ad valorem duty as a mortgage—^namely, a duty at the rate

of 2s. per cent.

The stamp duty charged upon registered bonds or securities Beglalerad

is at the rate of 2s. 6rf. per cent, as in the case of a mortgage,
or if issued in substitution for a like security which was
duly stamped is at the rate of 6rf. per cent. ; but since August
4» 1903, with a maximum duty of los. as provided by s. 7
of the Revenue Act, 1903. The duty payable upon the
transfer of such securities is the same as in the case of a
transfer of shares or stock. These same rates of duty apply
to all colonial government securities.

Until the year 1910 the stamp duty charged upon bearer Secntitiei

securities (except colonial government securities), bearing ^ Beawf.

date or signed after August 6, 1885, was charged at the rate

of IS. for every j^io or fractional part of £10, or in the case

of such a security issued in substitution for a like security

duly stamped at the rate of 6rf. for every £20 or fraction^
part of £20. The stamp duty on securities bearing date
before or on August 6, 1885, was the same as upon registered

securities. Before the year 1899 three considerations had
to be taken into account for the purpose of determining
whether a foreign bearer security transferred or negotiated
in the United Kingdom was chargeable with stamp duty

—

namely: (i) the date of the security; (2) whether the security

was made or issued in the United Kingdom; and if not (3)

whether the interest thereon was payable in the United
Kingdom, but as from August i in that year the charge of

duty of IS. for every £10 or fractional part of £10 was applied
by s. 4 of the Finance Act, 1899, to foreign and colonial

bearer securities of every description except colonial govern-
ment securities, and accordingly none of these considerations

are now material, and the same charge of duty was also

applied to foreign share warrants and stock certificates to

bearer issued by any company formed or established out of

the United Kingdom and transferred or negotiated in the
United Kingdom. It is immaterial whether the security

is or is not a substituted security, as no provision is made
for a differential rate of duty by reference to a security to

which this section applies being substituted for a like security

duly stamped.
This Act also contains in s. 6 an important provision making

these charges of duty applicable to all instruments used for

the purpose of transferring or negotiating the right to any
marketable security, share, or stock if delivery thereof is,

by usage, treated as suflicient for the purpose of a sale on
ilte market.
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The charges of duty on marketable securities to bearer

other than colonial government securities or colonial muni-
cipal securities were doubled by s. 76 of the Finance (X909-10)

Act, 1910, so that the charge of duty on all foreign marketable

securities to bearer except colonial government securities

and colonial municipal securities, was increased as from April

29, 1910, from IS. to 25 ., and by the Finance Act, 1920,

to 4s. for every £10 or fractional part of £10. The rate of

charge applicable to foreign share warrants and foreign

stock certificates which was also doubled by the same
section is likewise 4s. per £10 nominal value, and is chargeable

on first negotiation in the United Kingdom. The rate of duty
on colonial municipal securities to bearer is now at 2s. for every

£10 or fractional part of £10, and colonial government securities

are chargeable at the rate of 5s. per £100 or fractional part

thereof, whilst the rates for bearer securities of the United
Kingdom, if issued before or on August 6, 1885, were increased

from 2s. 6d. to 5s. per cent., or in the case of substituted

securities from 6d. to is. percent, with a maximum of £1, or

if issued after that date from is. to 2s. for every £10 or

fractional part of £10, or in the case of substituted securities

from 6d, to is. for every £20 or fractional part of £20. These
rates were increased by the Finance Act, 1920 to 4s. per £10
or fractional part thereof, or if given in substitution of a
like security duly stamped, 2s. per £20 or part thereof.

The duty was reduced by s. 13 of the Finance Act, 1911,
where the amount secured is repayable within the period
of three years from the date when the duty becomes charge-

able—that is to say, the first issue of the security, or,

in the case of a security not issued in the United Kingdom,
the first transfer, or negotiation in the United Kingdom

—

and the date is conspicuously stated on the face of the
security. The reduced duty, which applies to all bearer
securities not being colonial government securities, is for

every £10, or fractional part, 6rf., if the security will expire
within a year, and is. if the security will expire after a year
and within three years; and it is provided that if the security
is not paid off within the stated period, and there is any
subsequent dealing, the full rate of duty shall become
payable, subject to an allowance of the duty already paid.
The duty chargeable in respect of a substituted security
does not apply where the reduced rate of duty is paid under
this section.

Loans repay-
.

The duty is charged on the amount secured, and accord-
a>^ at a ingly, if a debenture is issued upon a loan of a sum repayable
rromiiim. unconditionally with a premium thereon, the aggr^tc
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amount of the loan and the premium is the amount secured
upon which the duty is payable. This was decided in 1897
in the case of Rowell v. The Commissioners of Inland Revenue
[Knights Deep Limited v. Inland Revenue (1900), i Q.B. 217]

;

but it was held in 1900 that if the terms of the debenture are

such that the premium mentioned therein is only payable
if it is paid off upon a notice, so that the payment of the
premium merely depends upon the will and pleasure of the
company, who are under no obligation to give the notice,

the premium is not to be taken into account in computing the
duty [Knights Deep Limited v Inland Revenue (1900), i Q.B.

217], and this principle is considered to be equally applicable
to a premium which will become payable only in the case of

the voluntary winding up of the company issuing the security.

Questions have arisen as to the extent of the charge of

duty on a debenture, and reference may be made to the case

of The British India Steam Navigation Co, v. The Com-
missioners of Inland Revenue {Law Rep, 7 Q.B.D. 165), decided
in 1881, which related to an instrument not under seal issued

by an English company, with coupons for interest attached,

and purporting on the face of it to be a debenture, and to

the decision of the House of Lords in 1908 in the case of

Speyer Bros, v. The Commissioners of Inland Revenue [(1907),
I K.B. 246], which related to a treasury note issued by a
foreign government with coupons for interest attached,

although giving no security to the holder beyond the promise
to pay the face amount of the note, in both of which cases it

was held that the charge of duty applied. It was held in

the latter case that an argument that a security of a kind
that can be described as marketable involves hypothecation
of property as security for the debt for which it is issued is

not tenable. It has also been held that the deposit of an
unregistered debenture sealed in blank without name or

date to secure a temporary loan is an issue of the debenture
[Lyons v. The Tramways Syndicate, Limited (1906), 2 Ch. 216].

Questions have also arisen as to what amounts to an issue

in this country. The principal cases on this subject are the

Chicago Railway Terminal Elevator Company v. The Com-
missioners of Inland Revenue (75 L.T.R. 572), decided in

1896, and Brown v. The Commissioners of Inland Revenue

(84 L.T.R, 71), decided in 1900; but the decisions in both
cases were upon the special facts and circumstances
applicable thereto, and it is hardly necessary, therefore, to

dwell upon them.
In considering the charge of duty at the lower rate ap-

plicable to securities given in substitution for like securities.
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it is necessary to determine whether a reduced rate applies,

and in that case all the circumstances should be taken into

account: e,g. whether the security is exchanged for one given
by a different person and probably secured on different

property [Mount Lyell Mining and Railway Co,, Limited, v.

Inland Revenue (1905), i K.B. 161]; and obviously deben-
tures issued by a company in exchange for debentures
of another company are not within the lower rate of

charge.

Another point with reference to marketable securities
KmmDle which it is important to bear in mind is that a marketable

security is defined by s. 122 of the Act of 1891 as meaning
' a security of such a description as to be capable of being sold

in any stock market in the United Kingdom.' This defini-

tion was considered in 1888 in a case arising in Scotland

(Texas Land and Cattle Company v. Inland Revenue, 16,

Rettie 69), and Lord Shand, in the course of his judgment,
said: ‘It seems to me that the true interpretation of the

clause must be to include, as marketable securities, all

securities of such a description as to be capable according

to the use and practice of stock markets of being there

bought or sold.' This interpretation was adopted in 1895
by the Court of Appeal in England in the case of Brown,
Shipley & Co. v. The Commissioners of Inland Revenue

[(1895), 2 Q.B. 598], and accordingly it is not necessary
that there should be any quotation of the security in an
official list.

Debentores
redeemed
aiidre*
Isfued.

Billiof
Eiehange
aid
Promieioiy
Votes.

S. 104 of the Companies (Consolidation) Act, 1908,
enables a company to redeem and re-issue debentures of

the company under certain circumstances; but it is expressly

provided that the re-issue of a debenture so redeemed, or
the issue of another debenture in its place shall be treated

as the issue of a new debenture for the purposes of stamp
duty.

In considering the duties payable on bills of exchange and
promissory notes, the rates of which are set out in Appendix A,
it is important to bear in mind that there is a clear distinction

between the provisions of the stamp law and the provisions

of the Bills of Exchange Act, 1882. S. 32 of the Stamp Act
defines a bill of exchange as any ‘draft, order, cheque, and
letter of credit, and any document or writing (except a bank
note) entitling or purporting to entitle any person, whether
named therein or not, to payment by any other person
of, or to draw upon any other person for, any sum of

money.'
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A fixed duty of zd, is payable on bills payable on demand or

at sight or on presentation, or within three da.ys after date or "Wnaiui,

sight. The expression ‘bill of exchange payable on demand*
is defined by s. 32 as including

‘ (a) an order for the payment of any sum of money by a

bill of exchange or promissory note, or for the delivery

of any bill of exchange or promissory note in satisfac-

tion of any sum of money, or for the payment of any
sum of money out of any particular fund which may
or may not be available, or upon any condition or

contingency which may or may not be performed or

happen; and

'
(6) an order for the payment of any sum of money weekly,

monthly, or at any other stated periods, and also an
order for the payment by any person at any time after

the date thereof of any sum of money, and sent or

delivered by the person making the same to the person

by whom the payment is to be made, and not to the

person to whom the payment is to be made, or to any
person on his behalf.'

Accordingly bills payable on demand, within the meaning
of this section, include orders directing the regular payments
of subscriptions, premiums on policies of insurance, &c.,

and care should be taken that they bear the twopenny
stamp.

An order relating to the payment of money out of a par-
ticular fund chargeable with the fixed duty of two pence
may take the form of a letter delivered to the payee. There
are several cases on this subject, and the two following letters

may be cited as illustrations:

—

1. Please to remit to Messrs. Howe Whittaker and
Tatham £700 and charge it in the account with me in

settling for the present year's tithes of the rectory of

Llambister [Braybrooke (Lord) v. Meredith, 13 Sim. 271].

2. Out of any balance which may be due to me after

final arrangement of the account I will thank you to

pay to George Parsons, Esq., £1977 (Parsons v. Middle-
ton, 6 Hare 261).

These documents differ from those relating to the payment
of a debt to a third party in which questions have been
raised as to whether they are chargeable as assignments
or bills of exchange. The most recent cases on this subject

(Brice v. Bannister, 3 Q.B.D. 569 and Buck v. Robson, ibid.

686) establish that an order from a creditor to his debtor to
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pay to a third person and sent to the payee is an assignment
and not an order for the payment of money. Questions
have also arisen with regard to post-dated cheques, and there

have been several decisions. No objection can now be raised

to such a cheque, which is declared to be admissible as

evidence in an action brought after the date of the cheque
[Royal Bank of Scotland v. Tottenham (1894), 2 Q.B. 715] and
similarly no objection can be taken to an ante-dated
cheque.

S. 34 provides that the fixed duty of 2d. 'may be denoted
by an adhesive stamp, which, where the bill is drawn in the

United Kingdom, is to be cancelled by the person by whom the

bill is signed before he delivers it out of his hands, custody, or

power'; and s. 38 (2) provides that if a bill charged with the

fixed duty of 2d. is presented for payment unstamped, * the

person to whom it is presented may affix thereto an adhesive

stamp and cancel the same as if he had been the drawer of

the bill.’

FoidgnBilis* The duties on foreign bills, if not previously paid, are

required by s. 35 of the Act to be paid by the holder thereof
‘ before he presents for payment or endorses, transfers, or in

any manner negotiates or pays the bill or note.’ These duties

are denoted by adhesive stamps which are required to be
cancelled by the person affixing them

;
but if they are not so

cancelled they may afterwards be cancelled by any bona fide

holder.

The duty on a bill of exchange or promissory note drawn
for money in any foreign or colonial currency is to be calcu-

lated according to the value on the day of the date of the

instrument of the money in British currency. This is

provided for by s. 6 of the Act of 1891, and the rate of

exchange is determined in accordance with the provisions

of s. 12 of the Finance Act, 1899.

Inland and The distinction between an inland bill or note and a
Foreign Bllla. foreign bill or note is explained in s. 36 of the Act of 1891,

which is as follows:

—

A bill of exchange or promissory note which purports
to be drawn or made out of the United Kingdom is

for the purpose of determining the mode in which
the stamp duty thereon is to be denoted to be deemed
to have been so drawn or made, although it may in
fact have been drawn or made within the United
Kingdom.
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There is not any similar provision with regard to a bill

or note which is in fact drawn or made out of the United
Kingdom, but purports to be drawn or made within the

United Kingdom. The stamp duty on such a bill or note

should be denoted by the adhesive stamp applicable to a

foreign bill or note.

Sir M. D. Chalmers, in his work on the Bills of Exchange
Act, summarises the effect of the Stamp Act as follows:

—

‘ Bills payable on demand, whether inland or foreign, may be
stamped with either adhesive or impressed stamps, though of

course a foreign bill would not be likely to be on an impressed

stamp; foreign notes of all kinds and foreign bills payable
otherwise than on demand must be stamped with adliesive

stamps; inland notes of all kinds and inland bills payable
otherwise than on demand must be drawn on impressed
stamps.*

S. 38 (i) provides that 'every person who issues, indorses,

transfers, negotiates, presents for payment, or pays, any bill

of exchange or promissory note liable to duty and not being
duly stamped shall incur a fine of £10, and the person who
takes or receives from any other person any such bill or note
either in payment or as security, or by purchase or otherwise,

shall not be entitled to recover thereon, or to make the same
available for any purpose whatever.* The only qualification

of this provision is that contained in s. 38 (2) dready quoted
relating to bills chargeable with the fixed duty of 2d.

There are eleven exemptions from the charge of duty
upon bills of exchange and promissory notes. The most
important of them relate to the business of banking and to

the business of public departments. These latter include
an exemption in favour of a ‘bill drawn in the United
Kingdom for the sole purpose of remitting money to be
placed to any account of public revenue.* This exemption
was the subject of a decision [Committee of London Clearing
Bankers v. Inland Revenue (1896), i Q.B. 222] in 1896, in

which it was held that the exemption only applied to bills

drawn for the sole purpose of remitting and placing to its

proper account money which is already public money and
was not therefore applicable to a transfer order on the Bank
of England issued by the bank to a customer desiring to pay
taxes by this means.

The principal exemption in which secretaries of companies
are interested is that in favour of coupons. This exemption
was originally limited to coupons attached to and issued with
any security. It was extended in 1889 to coupons issued

Penalties for
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with an agreement or memorandum for the renewal or

extension of time for payment of a security, and in 1894,
to any coupon being one of a set of coupons whether issued

with the security or subsequently issued in a sheet. The
last extension followed a decision [Rothschild v. Inland
Revenue (1894), 2 Q.B. 142] in 1894 that a coupon issued

upon the exhaustion of the coupons attached to a perpetual

security was not exempt.

Protest by The duty payable upon a protest by a notary public
Notary. depends upon the amount for which the bill or note was

given. If the amount does not exceed £100, so that the duty
on the bill or note does not exceed is., the duty on the

protest is the same as that paid upon the bill or note. In
any other case, the duty on the protest is is. This duty may
be denoted by an adhesive stamp.

Policies 0! For the purpose of stamp duty, a policy of insurance is

Inammise. defined by s. 91 of the Act of 1891 as including ' every writing

whereby any contract of insurance is made or agreed to be
made or is evidenced,* and the charges of duty vary according

as the policy is for:

—

Sea Insurance;

Life Insurance; or any other form of insurance.

A contract chargeable as a policy of sea insurance applies

to the insurance of a ship, or the machinery, tackle, or

furniture of a ship or any goods on board or of the freight

or any other interest which may lawfully be insured in

or relating to any ship, and may cover in the case of goods
not only a sea risk but also other risks incidental to the
transit of the goods from the commencement of the transit

to the ultimate destination covered by the insurance. Such
a contract is not valid unless it is expressed in a policy.

In considering the stamp duty payable on policies of sea

insurance it is important to bear in mind that it is provided
in s. 91 of the Marine Insurance Act, 1906, by which Act the
ordinary law relating to marine insurance is codified, that
‘ nothing in this Act or in any repeal effected thereby shall

affect the provisions of the Stamp Act, 1891, or any en-
actment for the time being in force relating to the revenue.'

The stamp duties on policies of sea insurance vary accord-
ing to circumstances.

Where the premium for the insurance does not exceed
the rate of 2s. od. per cent, of the sum insured the duty is id.,

and it is provided by s. 8 of the Finance Act, 1912, that this

duty shall be payable where the premium is expressed to be

Policies

of Sea
Insurance.
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a sum not exceeding the rate of 2s. 6d. per cent, of the sum
insured, although this premium is subject to an increase
(whether defined or not in the policy) in the event of the
occurrence of a specified contingency. The section also

provides that if, owing to the occurrence of the contingency,
the premium is increased, so as to exceed the rate of 25. 6rf.

per cent., the policy or a new policy may be stamped with the
proper additional duty within thirty days after the date on
which the increased duty is ascertained.

In any other case the duty depends upon the sum insured,

and the duties payable are as follows:

—

() In the case of a policy for a voyage the duty is at the
rate of 3^. for every £250 or fractional part of £250
up to ^1000, and thereafter 6d. for every £500 of the

sum insured

;

() In the case of a policy for time the duty is three
times the amount payable on a voyage policy if the
insurance be made for any time not exceeding six

months, or six times that of a voyage policy if the
time exceeds six months and does not exceed
twelve months, but there is a provision for an
additional duty of bd, if the policy contains a
continuation clause. It is not necessary that a
policy for time should be confined to one ship
(Great Britain Steamship Premium Association v.

White, 19 Rettie, 109).

It is necessary to specify in the policy:

—

() The particular risk or adventure;

() The names of the subscribers or underwriters; and

(c) The sum or sums insured.

The provision requiring the names of the subscribers or
underwriters to be inserted is a reproduction of the old law
contained in an Act of 1795, when it was not competent for

any body of persons except the Corporation of the London
Assurance and the Royal Exchange Assurance to become
assurers; and so long ago as the year 1849 it was held in two
cases {field v. AUan, 19 Law Journ. Exch. 39 and Dowdall v.

AUan, 19 Law Journ., Q.B. 41) that where pohcies are effected

by a corporation or company it is a sufficient compliance
with this provision if the name of the company or corporation

is spedfi^. In the case of a policy issued by a mutual
insurance association it was held in 1880 (Marine Mutual
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Insurance Association Ltd, v. Young, 43 Law Times Rep, 441)
that the affixing of the seal of the association authenticated
by the signature of the manager is sufficient.

The policy may be either for a voyage or for time; but if

for time the duration may not (except as provided by s. ii

of the Finance Act, 1901) exceed twelve months.
It has been established by a number of judicial decisions

that a slip which is the first memorandum in an ordinary

insurance is a contract of insurance, and not being a policy

is not an instrument upon which an action can be maintained,

but it can be looked at for collateral purposes wherever it is

material. The omission to issue a policy cannot be waived
by agreement between parties in order to obtain a decision

upon questions arising upon a contract of insurance {Nixon
V. Albion Marine Insurance Co,, 2 Exch. 338). A decision

of much importance was given in 1900 in a proceeding in the

Commercial Court (Charlesworih v. Faber, 5 Com. Cas. 408)
relating to a time policy for twelve months, which included

a clause as follows:

—

Should the vessel be at sea or abroad on the expiration

of this policy it is agreed to hold her covered until

arrival at her port of final destination in the United
Kingdom or on the continent of Europe at a pro rata

daily premium to the within.

Bigham, J. (Lord Mersey) held that this policy was void at

law as being a contract of sea insurance made for a longer

period than twelve months, and his decision was followed
and affirmed by the Court of Appeal in another case {Royal

Exchange Assurance Co, v. Sjoforsakrings Aktiebolaget Vega,

2 K.B. 384), and led to an amendment of the law by s. ii
of the Finance Act, 1901, which allowed the insertion of a

Continuation continuation clause as defined in the section and charged
danse. on any policy containing such a clause an additional duty of

6rf. The section provided also for the payment, either upon
that policy or upon a new policy, of the duty applicable to

the new risk covered by the clause if it attaches. This ad-
ditional duty is payable within thirty days after the risk

has attached and is the duty applicable to a policy for a
voyage.
There is a special provision in s. 8 of the Finance Act,

1903, which relates to ships under construction that a policy
to cover this risk is to be charged as a policy for a voyage,
and if made to cover a period of time is not to be deemed a
time policy. Such a policy may accordingly cover a period
of time exceeding twelve months.
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It is provided in s. 95 of the Act of 1891 that a policy of

sea insurance may not be stamped after it is signed or

underwritten except in two cases, of which the first relates

to policies of mutual insurance and allows a duly stamped
policy to be stamped with further duty to cover a proposed
extension of the sum for which it was originally underwritten,
and the second relates to policies executed out of but en-

forceable within the United Kingdom, and allows them to be
stamped within ten days after their first being received in the

United Kingdom. To these two exceptions must be added
the stamping of a policy to cover a risk under a continuation
clause or an increase of the premium as provided for by the

Acts 1901 and 1912.
There is a special provision in s. 96 of the Act of 1891

permitting alterations in a policy under certain circumstances.
These alterations must be made before notice of the

determination of the risk insured. In an old case (Sawtell v.

Loudon, 5 Taunt 358) decided in 1814, it was held that a
mistake by a broker in making out a policy as upon the
ship instead of upon goods in the ship could be rectified

by a memorandum signed by the underwriter. In like

manner a mistake in the name of the ship insured can be
rectified, and similarly other alterations of the same character
which do not affect the stamp duty may be made, but it was
held in 1807, in the case of Hill v. Patton (8 East 373), that
a policy on a ship and outfit for a voyage cannot be altered

after the ship has sailed and the risk has attached so as to

make it available for the ship and goods, seeing that the
outfit of a ship is an entirely different subject of insurance
from the goods on board.
Although a policy of sea insurance cannot, except as above

mentioned, be stamped after it is signed or underwritten, it

may, under sub-s. (2) of s. 95 of the Act of 1891, be received
in evidence as provided by s. 14 of the same Act upon pay-
ment of the duty charged thereon and a penalty of £100 as

the penalty payable on stamping.
A policy of life insurance is defined by s. 98 of the Stamp

Act, 1891, as meaning ‘ a policy of insurance upon any life or

lives or upon any event or contingency relating to or depend-
ing upon any life or lives except a policy of insurance against

accident.*

The stamp duty payable on a policy of life insurance varies

according to the amount insured.

Where the amount insured does not exceed £10 the duty
is xd.;

Exceeds £10 and does not exceed £25, 3d.

;
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Exceeds £25 and does not exceed £500, 6d. for every £50;

Exceeds £500 and does not exceed ;£iooo, 15. for every

£100;

Exceeds £1000, los. for every £1000.

The same liability attaches to fractional parts of £50 and
£100 and £1000 respectively. A contract of life assurance

must be followed by the issue of a stamped policy within

one month after receiving or taking credit for the premium.
The duty applies to an endowment policy being a policy

for a sum to be paid at a specified age with or without
a condition that in the event of the death of the insured

under that age a smaller sum shall be paid to his executors

[Prudential Insurance Co. v. Inland Revenue (1904), 2 K.B.

658]. A policy affected under the Married Women's
Property Act, 1882, may be chargeable also with duty as a
settlement. The duty does not apply to policies on the

lives of cattle (A.-G. v. Cleobury, 4 Exch. R. 65).

Other policies relate to insurances against accident a^
defined by s. 98 of the Act, 1891, and payments to be made
during sickness or incapacity from personal injury. The
definition was extended by s. ii of the Finance Act, 1899,
as amended by s. 8 of the Finance Act, 1907, to employers'

liability policies where the annual premium does not exceed

£2. They also relate to policies by way of indemnity against

loss or damage of or to any property.

All these policies are chargeable with the stamp duty of

6d., which may be denoted by an adhesive stamp, and as in

the case of life insurance a stamped policy must be issued

within one month after receiving or taking credit for the
premium.
An employer's liability policy, where the annual premium

is £2 or upwards, is chargeable with the duty of 10s. or of 6d.,
according as the policy is under seal or under hand. It is

important to bear in mind that agreements in the form of

policies for the purpose of guaranteeing payments, e.g.

principal or interest on a mortgage, are not chargeable under
this head, but are chargeable as agreements [Mortgage In-
surance Corporation, Limited, v. Inland Revenue, 57 L.J.R*
(Queen's Bench), 630; and Mortgage Insurance Corporation,

Limited, v. Inland Revenue, 21 Q.B.D. 352],
The definition of a policy of insurance against accident

extends to a notice or advertisement in a newspaper or other
publication which purports to insure the payment of money
to the holder thereof in circumstances in which a policy, u
issued, would be a policy chargeable with the fixed duty of

.
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id., and it is provided by s. 116 of the Act of 1891 as extended
by s. 13 of the Finance Act, 1896, and s. 8 of the Finance
Act, 1907, that the penny duty payable on a policy for

the like purpose may be compounded for under an agreement
entered into with the Commissioners of Inland Revenue
for the delivery to them of quarterly accounts of all sums
received by way of premium and the payment of a duty
equal to 5 per cent, on the aggregate amount of these sums.

This composition corresponds with a composition allowed
since 1849 by the private Acts of the Railway Passengers'

Assurance Company and the Ocean Accident and Guarantee
Corporation, Ltd., in respect of risks insured without the
issue of a formal policy.

A receipt is defined by s. loi of the Act of 1891 as including Reoeipts.

'any note, memorandum, or writing whereby any money
amounting to £2 or upwards or any bill of exchange or
promissory note for money amounting to £2 or upwards is

acknowledged or expressed to have been received or deposited
or paid or whereby any debt or demand or any part of a
debt or demand of the amount of £2 or upwards is ack-
nowledged to have been settled, satisfied, or discharged, or
which signifies or imports any such acknowledgment, and
whether the same is or is not signed with the name of any
person.' The section provides that the duty may be denoted
by an adhesive stamp ‘ which is to be cancelled by the person
by whom the receipt is given before he delivers it out of his

hands'; and s. 103 provides that ‘if any person (i) gives a
receipt liable to duty and not duly stamped, or (2) in any case
where a receipt would be liable to duty refuses to give a
receipt duly stamped, or (3) upon a payment to the amoimt of

£2 or upwards gives a receipt not amounting to £2 or separates
or divides the amount paid with intent to evade the duty, he
shall incur a fine of £10.'

It will be observed that no particular form of words is now
necessary to render a writing given for or upon the payment of
money chargeable as a receipt, and that it is not necessary
that the writing should be signed. There are numerous
decisions upon the definition of a receipt. The use of the word
' settled ' or of any form of writing, even a mere signature in a
book in columns by which payment is acknowledged, is

sufficient, and in the case of The Attorney-General v. *The
Carlton Bank, Limited [(1899), 2 Q.B. 158] decided in 1899,
it was held that the initials by the secretary or cashier of a
bank written in a book containing entries of sums collected

or recovered by the salaried solicitor of the bank as an ac-

knowledgment that moneys amounting to a total sum of £2
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or upwards had been paid over by him to the bank rendered
the duty payable. It has also been held in two other cases

[General Council of the Bar v. Inland Revenue (1907), i K.B.

462], decided in 1907, that the placing of his initials by a
King's Counsel or of his signature by a barrister against the

fees marked on his brief as an acknowledgment of the pay-
ment of fees, amounting to £2 or upwards, is a receipt within

the definition. The charge extends to every document
signed as a receipt, and it is not material that the sum for

which the receipt is given was included with other sums for

which another receipt was given. Thus, in the case of The
Attorney-General v. Ross [(1909), 2 Ir. R. 246], it was held

in 1909 by the Court of Appeal in Ireland that a receipt

given for rent amounting to £2 was chargeable with the

duty, although the payment was included in a composite
account for rent and goods for which another receipt, duly
stamped, had been given, and the separate receipt for rent

was stated to have been given for book-keeping purposes
only. A receipt for a donation or subscription to a charity

(payment of which could not generally be enforced at law) is

in practice allowed exemption from duty.

A receipt for a payment by cheque is a receipt for a bill

of exchange within the definition, and when a payment
amounting to £2 or upwards is made, it is not material

whether it is a payment in full or on account.

In the case of contra accounts, where a settlement is

effected between the parties by payment of a balance and
the sum paid is less than £2, a receipt stamp is not necessary,

but it must be clear that the receipt was not in the form of a
receipt for the debt itself—^it must show precisely what it is—e.g.

*

Settled in contra.' If a receipt for the debt is given
it must be stamped.

There are several exemptions from the duty on receipts;

of these the most important are the receipts ‘given for money
deposited in any bank or with any banker, to be accounted for

and expressed to be received of the person to whom the same
is to be accounted for,' receipts by bankers in the ordinary
course of business upon a bill of exchange or promissory note
duly stamped, receipts given upon duly stamped documents
for .the consideration expressed therein to be payable, receipts
" given for or on account of any salary, pay or wages, or for

or on account of any other like payment made to or for

the account or benefit of any person, being the holder of an
office or an employee, in respect of his office or emplo5rment,
or for or on account of money paid in respect of any
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pension, superannuation allowance, compassionate allow-

ance or other like allowance’ (Finance Act, 1924), and the

receipts given for taxes or duties or in connection with Govern-
ment business. There was formerly an exemption in favour
of a receipt written upon a bill of exchange or promissory
note, but this exemption was repealed in 1895 by s. 9 of the

Finance Act of that year in consequence of a practice which
had become established of including on one sheet of paper a
cheque followed by a formal receipt in discharge of an
account paid by the cheque for which a separate receipt

would otherwise have been required. This practice was
stated to be convenient for matters of account, but was a
distinct loss to the revenue. Upon the repeal of the ex-

emption it was provided that the name of the payee written
upon a draft 01 order, if payable to order, shall not constitute

a receipt chargeable with stamp duty.
The greatest care is required by secretaries of companies

in dealing with instruments chargeable with stamp duty.
S. 14 of the Act of 1891 prescribes the terms upon which
instruments not duly stamped may be received in evidence,
and provides that such an instrument shall not be received
in evidence unless it can be legally stamped after execution,
and then only upon payment of the unpaid duty and certain
penalties. The section proceeds in Sub-s. (4) as follows:

—

Save as aforesaid, an instrument executed in any part
of the United Kingdom or relating wheresoever
executed to any property situate or to any matter or
thing done or to be done in any part of the United
Kingdom shall not, except in criminal proceedings, be
given in evidence or be available for any purpose
whatever unless it is duly stamped in accordance with
the law in force at the time when it was first executed.

Accordingly, when an instrument chargeable with duty
is produced to the secretary of a company for any purpose it

becomes his duty to ascertain that it is duly stamped before
he can regard it as available for the purpose, and if any
doubt arises it will rest upon the person producing it to

satisfy him that it is duly stamped. In ordinary circum-
stances it is not, however, necessary to do more than to see

that the instrument when produced appears to be sufiBlciently

Stamped, and in the case of a document bearing a proper
adhesive stamp the presumption is that the stamp was
affixed at the proper time unless the contrary is shown. In
any case of doubt the person producing the instrument
should be directed to apply to the Commissioners of Inland
Revenue for the duty to be determined as provided by s. 12

w
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of the Act. The importance of the sub-section to secretaries

of companies becomes apparent on a reference to s. 17 of the
Act, which is as follows:

—

If any person whose office it is to enrol, register, or

enter in or upon any rolls, books, or records, any
instrument chargeable with duty enrols, registers, or
enters any such instrument not being duly stamped,
he shall incur a fine of £10

The responsibility of a secretary or registering officer of a
company in this matter is similar to that of the Registrar

of Joint Stock Companies, and it was established in 1888
in the case of R, v. The Registrar of JoirU Stock Companies
(21 Q.B.D. 131), relating to the refusal of the Re^strar
to file a contract on the ground that it was insufficiently

stamped, that the proper mode of questioning the legality

of his refusal was to present the contract for the adjudication
of the Commissioners under s. 12 of the Act, and an applica-

tion for a mandamus against the Registrar was accordingly
refused.

In the case of a transfer of shares or stock or marketable
securities where a sum less than the market value is shown
as the consideration for the transfer, or in the opinion of the
secretary or registering officer there is any doubt as to the
sufficiency of the stamp thereon, it is desirable that he should
require the opinion of the Commissioners of Inland Revenue
to be obtained, seeing that if the transfer is made (i) on a
sale, (2) in satisfaction in the whole or in part of a pecuniary
legacy which is chargeable as on a sale for the amount of

the legacy discharged thereby, (3) in liquidation of a debt,
or (4) in exchange for other securities arf valorem duty is in

each case payable on the value or agreed value of the con-
sideration, whilst if the transfer is made by way of gift inUf
vivos the ad valorem duty is payable on the value of the
property transferred. In the case of Maynard v. The
Consolidated Kent Collieries Corporation Ltd. [(1903), 2 K.B.
121], it was held in 1903 that for the purpose of determining
whether a transfer on a sale of shares presented to a company
for registration was duly stamped the directors were entitled

to go behind that whi(^ appeared on the face of the docu-
ment so as to ascertain whether the consideration stated
therein, and in respect of which the transfer was duly
stamped, was less than the actual consideration which had
been given, and that unless they were totisfied as to the
sufficiency of the duty paid the directoi^ were entitled to
refuse reg^tration. A similar refusal on the same grounds



STAMP DUTIES 309

was upheld in a previous case {Flessig v. Harmony Pro-

prietary Company Ltd.), which came before Mr. Justice

Kekewich on January 18, 1899.

It is provided by sub-s. (2) of s. 74 of the Finance (1909-10)

Act, 1910, that no transfer made by way of gift inter vivos Stamp,

shall be deemed to be duly stamped unless an adjudication

stamp has been obtained, and accordingly the secretary or

registering officer of a company is in a position to refuse to

register such a transfer unless it bears an adjudication

stamp; but if the transfer is stamped with ad valorem duty
upon the market value of the shares or stock or securities

transferred, there will be practically no risk in accepting the

transfer for registration without the adjudication stamp
being impressed thereon, and the Commissioners of Inland
Revenue have by notice definitely stated that they will not
object if registering officers think fit to register transfers of

stock or marketable securities which admittedly operate as

volimtary dispositions inter vivos and are stamped with ad
valorem duty upon the market value of the stock or securities

at the date of the instrument without insisting upon ad-
judication. It will be open to the registering ofiftcer to obtain
the adjudication stamp subsequently if any necessity for

this course should arise; but such a necessity could hardly
arise unless the production of the transfer were required as

evidence before a Court in some civil proceeding.

It is by no means easy for a registering officer to determine
the particular circumstances under which a transfer is

made; but where a transfer is made for a nominal considera-

tion, he should require information to be given to him as to

the facts relating to the transaction, and if the information
is not furnished, or is not sufiicient to enable him to satisfy

himself as to the proper stamp duty, he should refuse t6

register the transfer until it bears the adjudication stamp,
or an indication showing that the Commissioners of Inland
Revenue have been satisfied, is produced by the words
"Transfer passed for 10s. with the signature of an officer of

the Commissioners, and the stamp of his office, appearing
upon a written explanation furnished to that officer which
^ould be retained. If the information is furnished to the

registering officer and is to the effect that the transfer was
made by way of security for a loan, or on a re-transfer on
rcmajnnent of a loan, or to mere nominees of the transferor

where no beneficial interest passed he ^ould ask for a
tertificate setting forth the facts, and signed by the parties,

or by the agent of one or both, l^ng a solicitor or a member
of a stock exchange, or a banker.
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Shares Cred-
ited as Folly
or Partly

Paid.

310

In the case of a transfer to or by a bank, or its ofiBicial

nominee, a certificate signed by the proper representative

of the bank to the effect that ' the transfer is excepted from
s. 74 of the Finance (1909-10) Act, 1910, and is duly stamped'
may be regarded as sufficient.

Although there is not any provision affecting the secretary

of a company, it is considered that the fact that the stamp
on a transfer is los. only is not to be regarded as necessarily

implying notice of a trust, and reference may be made to

s. 13 of the Conveyancing Act, 1911, relating to the position

of a purchaser in this matter. This section provides that

where on a transfer of a mortgage the stamp duty if payable
according to the amount of the debt transferred would
exceed the sum of los., a purchaser shall not by reason only

of the transfer bearing a los. stamp be deemed to have or

have had any notice of a trust.

The secretary of a company canying on the business of

life insurance should take care that no payment is made to

the assignee of a life policy unless the assignment is duly
stamped, as if such a payment is made the duty not paid,

together with the penalty payable on stamping, becomes
under s. 118 of the Act of 1891 a debt from the company to

the Crown.
S. 88 of the Companies (Consolidation) Act, 1908, requires

that the company shall file with the Registrar of Companies
in the case of shares allotted as fully or partly paid up
otherwise than in cash, a contract in writing constituting

the title of the allottee to the allotment, together with any
contract of sale or for services or other consideration in

respect of which that allotment was made, such contract
being duly stamped, or if the contract is not reduced to

writing, the particulars of the contract stamped with the
same stamp duty as would have been payable if the contract
had been reduced to writing.

In the case of a contract reduced to writing it was held
on June 22, 1906, in the case of Rex v. Registrar of Joint
Stock Companies, ex parte Platt (K.B.D. not reported), that
the Registrar was entitled to refuse to file a contract rdating
to the allotment of shares which does not show the true
consideration for which the shares have been allotted, and
it is provided in subs. (2) of s. 88 of the Act of 1908 that in

the case of a contract not reduced to writing the Registrar
may as a condition of filing the particulars (wffich are deemed
an instrument within the meaning of the Stamp Act, 1891}
require that the duty payable thereon shall be adjudicate.
Where a contract for ^e is in consideration of a sum of
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money and this sum is satisfied by a bill of exchange, the

allotment of fully paid shares in exchange for the bill of

exchange is not an allotment for a consideration other than

cash (R. V. Registrar of Joint Stock Companies, ex parte

Platt, not reported).

A liquidator in the voluntary winding-up of a company is liaoidator in

an officer of the company within the meaning of the section,

and it is his duty to pay out of the assets of the company "P*

the stamp duty in respect of any unfiled contract constituting

the title of an allottee of shares allotted as fully or partly

paid up otherwise than in cash and to file the contract {In re

X Company Limited (1907), 2 Ch. 92].

The only other section in the stamp laws which it is

necessary to refer to in connection with the duties and
liabilities of secretaries of companies is s. 21 of the Stamp
Duties Management Act, 1891, which is as follows:

—

Any person who practises or is concerned in any fraudu-

lent act, contrivance, or device not specially provided

for by law with intent to defraud Her Majesty of any
duty shall incur a fine of {,$0.

This penalty has been enforced more than once against the

secretary of a company who had been foolish enough to act

under pressure or to study the interests of persons concerned
with the company rather than those of the revenue, with the
result that stamp duty had been evaded.



APPENDIX A
TABLE OF STAMP DUTIES AND FEES

I. On Registration by a Company having a Share Capital.
See Table B [First Schedule], of Companies (Consolidation)

Act. 1908 .

Nominal Share
Capital.

Ad valorem duty
on Statement of

Capital.

(£1 per cent.)

£ £ s. d.

100 100
500 500

1,000 10 0 0
1,500 15 0 0
2,000 20 0 0
3,000 30 0 0
4,000 40 0 0
5,000 50 0 0
6,000 60 0 0
7,000 70 0 0
8,000 80 0 0
9,000 90 0 0
10,000 100 0 0
11,000 110 0 0
12,000 120 0 0
i3#ooo 130 0 0
14,000 140 0 0
15,000 150 0 0
16,000 160 0 0
17,000 170 0 0
18,000 180 0 0
19,000 190 0 *0

20,000 200 0 0
25,000 250 0 0

Total, including xo«. deed
stamp on memorandani,
Z5S. deed and fee stamps on
articles, and 5s. each on the
following:

—

Fee Stamps on
Memorandum of

Association.

(z) Ded^tion cd cmiipli’

ance.
(a) List of persons who

have consented to be
Directois (6).

(3) Directors* consent to
act (6).

(4) Contract to qualify, if

there is any quiili&>

caUon(a),rf), 7c).

£ d. £ s. d.

2 0 0 5 5 0
2 0 0 9 5 0
2 0 0 14 5 0
2 0 0 19 5 0
2 0 0 24 5 0
3 0 0 35 5 0

4 0 0 46 5 0
5 0 0 57 5 0
5 5 0 67 10 0
5 10 0 77 15 0
5 15 0 88 0 0
6 0 0 98 5 0
6 5 0 108 10 0
6 10 0 118 15 0
6 15 0 129 0 0
7 0 0 139 5 0 •

7 5 0 149 10 0
7 10 0 159 15 0
7 15

0* 170 0 0
8 0 0 ido 5 0
8 5 0 190 10 0
8 10 0 200 15 0
8 15 0 211 0 0
10 0 0 262 3 0

(«)• {^)$ («}--See footnote to nentpege.

3x2
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Nominal Share
Capital.

Ai valorem duty
on Statement of

Capital.

(£1 per cent.)

j

Fee Stamps on
Memorandum of

Aasodation.

Total* including xo«. deed
on mfnyyttndtim,

xss. deed and fee stampe on
artictoL and 5** each on
the following:

—

(i) Declaration of compli*
ance.

(a) List of persons who
have consented to be
Directois (b),

(3) Directors’ consent to
act {b),

(4) Contract to qualify, if

there is any qualifi-

cation (a), (0), (c).

i £ 5. d. £ 5. d. £ 5. d.

30,000 300 0 0 II 5 0 313 10 0
35.000 350 0 0 12 10 0 364 15 0
40,000 400 0 0 13 15 0 416 0 0
45.000 450 0 0 15 0 0 467 5 0
50,000 500 0 0 16 5 0 518 10 0
60,000 600 0 0 18 15 0 621 0 0
70,000 700 0 0 21 5 0 723 10 0
80,000 800 0 0 23 15 0 826 0 0
90,000 900 0 0 26 5 0 928 10 0

z00,000 1,000 0 0 28 15 0 1,031 0 0
125,000 1,250 0 0 30 0 0 1,282 5 0
150,000 1.500 0 0 31 5 0 1.533 10 0
175.000 1.750 0 0 32 10 0 1.784 15 0
200,000 2,000 0 0 33 15 0 2,036 0 0
250,000 2,500 0 0 36 5 0 2.538 10 0
300,000 3,000 0 0 38 15 0 3.041 0 0
400,000 4,000 0 0 43 15 0 4,046 0 0
500,000 5,000 0 0 48 15 0 5.051 0 0
600,000 6*000 0 0 50 0 0 6,052 5 0
700,000 7*000 0 0 50 0 0 7.052 5 0
800*000 8,000 0 0 50 0 0 8*052 5 0
900*000 9*000 0 0 50 0 0 9.052 5 0

1*000,000 10*000 0 0 50 0 0 10,052 5 0

And so on at the rate of one pound further capital duty on
every £100 or fraction of ;^ioo.

In addition to the documents mentioned in the last column*
the following* if not filed on registration* must be filed prior to
commencing business: Copy Register of Directors* notice of

registered cS&ce* and prospectus or statement in lieu (b), 5s. each.
Before a company which files a prospectus or statement in lieu

(f.s. not a private company) can commence business* it must
comply with s. 87 by filing the declaration therein mentioned
and obtain the Registrar's certificate.

Companies’ Capital Duty is not payable by a qompamy having
a share capital if the liability of the members is unlimited,

(40 Required oidy when not ligned for in memonndnin.
(h) Not required in the cite of e private company.

ffi) Stamp duty of dd. on each contract if qnalifieatioo if £5 or upwards in value.
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Fees for registration of any increase of share capital made after

the first registration of the company, are the same per £1,000,
or part of a £1,000, as would have been payable if the increased
share capital had formed part of the origin^ share capital at the
time of registration. Provided that no company shall be liable

to pay in respect of nominal share capital, on registration or
afterwards, any greater amount of fees than £50,

II. On Registration by a Company Limited by Guarantee
AND NOT having A SHARE CAPITAL. See Table B [Second
Section of first Schedule] of Companies (Consolidation) Act, 1908.

No. of Members
not exceeding

j

(

Fee Stamps
on memo.

Total, including zos. deed
stamp on memorandum,
Z5S. deed and fee stamps on
articles, and 55. each on the
following:

—

(z) Declaration of compli-
ance.

1

(2) List of persons who
1 have consented to be

Directors.

(3) Directors consent to act.

£ s. d. £ d.

20 . .

Exceeding 20 but not ex-
2 0 0 00

ceeding 100 500 700
Every 50 additional 5 0 —
Unlimited 20 0 0 22 0 0

In addition to the documents mentioned the following, if not
filed on registration, must be filed prior to commencing business:
Copy register of Directors, notice of registered ofi&ce, and
prospectus or statement in lieu. Fee 5s. each.

Before a company which files a prospectus or statement in lieu

{i,e. not a private company) can commence business, it must
comply with s. 87 by filing the declaration therein mentioned
and obtain the Registrar’s certificate.

Increase of membership after registration for every fifty

additional members, 55., provided that no greater fee tlian £20
shall be payable in respect of number of members, taking into
account the fee paid on registration.

III. Other Fees.

Bettering a document required to be^
registered other than the Memorandum of

Association or the abstract required to be
filed by a Receiver or Manager or the State*
ment to be rendered by a Liquidator in a
Winding up in England

or
Making a record of any fact by the Act re-

quired or authorised to be recorded by the
R^listrar. /

r 5^*
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IV. Transfers on Sale of Stocks and Shares and of
Registered Bonds and Debentures (being marketable securities).

Except stock of the Bank of England—on the transfer of which
the duty is 155. 6i.

Consideration,

Not exceeding

£5 to £10
£10 „ £15
£15 » £20
£20 „ £25
^25 £5^
£50 .. £75
£75 .. £100 ..

£100 „ £125
£125 £150 ..

£^50 .. £175
£^75 .. £200 ••

£200 „ £225
£2^5 .. £250 ..

£250 .. £275 ••

£275 £30^ ••

Duty,

£ s. d.

0 I 0
0 2 0
0 3 0
0 4 0
0 5 0
0 10 0
0 15 0
I 0 0
1 5 0
I 10 0
I 15 0
2 0 0
2 5 0
2 10 0
2 15 0

3 0 0

And for every additional £$o or part of £^0, 105.

As to transfers for nominsd consideration, see Inland Revenue
circular, p. 324.

V. Registered Mortgages, Bonds, and Debentures (except
a marketable security otherwdse specially charged with duty).

(a) Principal or only security.

Amount Secured, Duty,
s, d.

Not exceeding £10 . . 0 3
;£«> to ;£25 . . 0 8

£25 .. £50 . . I 3
£50 » £^00 . . 2 6

;£lOO ;^I50 3 9
£150 £200 5 0
£200 „ £250 6 3
£250 .. £300 7 6

For every additional £100 or fractional part of £100, 2s, 6d,

(b) Collateral security (other than an equitable mortgage)

.

Amount Secured. Duty,
s, d.

Every ;£ioo or part thereof .. 06
VI . Registering a Mortgage or Charge.

Not exceeding £200, Fee Z05.

Exceeding £200, Fee 205.
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VII. Bearsr Securities.

(a) Debentures, 45. for each £10 or fractional part of £10
secured. If given in substitution for a like security
duly stamped, 25. per/20 or part thereof. [Reduced
rates when amount secured is to be paid off within
three years (Finance Act, 1911).]

{b) Share Warrants.
Three times the amount of ad valorem duty which
would be chargeable on a transfer deed if considera-
tion were the nominal value of such share or shares
or stock. Where the share warrant or stock
certificate relates to a company formed or estab-
lished out of the United Kingdom, stamp duty is

45. per £10 nominal value, chargeable on first

negotiation in United Kingdom.

(c) Substituted securities to bearer given for a like

security duly stamped. For every £20 or part
thereof, 2s.

(d) Scrip to bearer, 2d,

VIII Loan Capital Duty (s. 8 of Finance Act, 1899). On
issue of loan capital not secured by an instrument bearing the
mortgage or marketable security duty, ad valorem duty of 2s. 6d,

per cent.

IX. Bills of Exchange (Seep. 319.)

X. Contract Notes.

Valiu. Duty,
s. d.

Exceeding £^ but not exceeding £100 ,, 06
#1 $9 ^ ®
,, „ ;^l,ooo . • 2 o
»» »> »» • * 3 ^
ft ft ft • • 4 ®

For every £2,500 or part thereof, 2s. (maximum £1),

XI. Letter of Allotment or Renunciation.

If total nominal amount allotted or renounced is

£S or over 6d,

In other cases id,

XII. Scrip Certipicatb 2d.
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XIII. Proxy or Power of Attorney.

For one meeting or an adjournment thereof . . id.

For receipt of dividend or interest on stock

—

One payment only . . . . . . . . 15.

In any other case . . . . . . .
.

5s.

For receipt of money or bill of exchange or pro-

missory note not exceeding or any
periodical payment not exceeding annual
sum of £10 (not already charged) . . .

.
5s.

For sale, transfer, or acceptance of Government
or Parliamentary stocks or funds where the
nominal value of the stocks or funds does not
exceed ;£ioo . • . . . . . . . . 25. 6d.

Any other kind whatsoever . . . . . . 105.

XIV. Receipt.

For sums amounting to ^£2 and upwards . • 2d.

Notes.

1. Colonial and Foreign Companies ,—^AU transfers of shares
executed in the United Kingdom are liable to Stamp Duty
[Wright V. Commissioners of Inland Revenue, ii Exch, Rep. 48].

2. Stamping after Execution .—The instrument, unless it is

written upon duly stamped material, is to be duly stamped with
the proper ad valorem duty before the expiration of thirty days
after it is first executed, or after it has bc«n first received in the
United Kingdom, in case it is first executed at any place out of

the United Kingdom.

In view of the risk of loss in transit of a stamped document, the
Board of Inland Revenue allow transfers and other documents first

executed in this country, and then sent to the Colonies or abroad
for completion and return, to be stamped on due proof to the
satisfaction of the Board's Ofl&cer that they are presented for

stamping within thirty days of their return to the United King-
dom.

3. Renewal of Bonds, S*c .—^Where Bonds, Debentures, or other
similar Securities maturing at a fixed date are renewed during the
currency thereof, the Memorandum or instrument of renewal is

chargeable, if under hand only, with the duty of sbqpence, or if

under seal, with the duty of ten shillings, or with the duty of
sixpence for every ;^ioo of the amount secured, if such duty
would not amount to so much as ten shillings.
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INLAND REVENUE CIRCULARS RELATING TO
STAMP DUTIES

I

Inland Revenue,
Somerset House,

London, W.C.2.
June, 1923.

The Board of Inland Revenue furnish the following information
regarding the Stamp Duties with which Secretaries, Registrars
and other Officers of Companies are most usually concerned.

Secretaries of Companies and others whose office it is to register

or enter any instrument chargeable with Stamp Duty are required
to see that such instrument is properly staihped before registra-

tion or entry. In any case of doubt the Commissioners of Inland
Revenue may be asked to adjudicate upon and assess the Duty
under tlie provisions contained in s. 12 of the Stamp Act, 1891,
and officers responsible for registering instruments should suggest
that applicants have recourse to this step whenever it appears
to be in any way desirable.

Any person, being the proper officer to enrol, register, or enter
in or upon any rolls, books, or records any instrument chargeable
with any Duty, who enrols, registers, or enters any such instru-

ment not being duly stamped, is liable to a fine of £10.
Persons executing instruments in which all the facts and circum-

stances affecting their liability to Duty, or the amount of such
Duty, are not fully stated, or who, being employed or concerned
in the preparation of any instrument, neglect to set forth such
facts and circumstances, are liable to a fine of £10,
The duties are required to be denoted by impressed stamps,

except in the following cases:

—

/Adhesive * Bill ' stamps
must be affixed and

Foreign Bills .. .. .. .. cancelled beforepay-
ment, endorsement
or negotiation.

A^eements under hand (6d.) . . . . /Adhesive postage
Bill of Exchange on demand (2d.) . . I stamps may used.
Fire, Accident, &c. Insurance Policy

(
6d.) Such stamps must

Letters of Renunciation (id. or 6d.) be effectively can-
Protest of Bill of Exchange . . . . celled by the person
Proxies (id.) first executing the
Receipts (2d.) . • • . . . . . ^ instrument.

Stamps of other countries are not recognised except the stamps
of Northern Ireland and the Irish Free State. Instruments
executed and stamped in either of these countries are deemed to
be duly stamped in this country provided the amount of the
stamp is not less than the amount chargeable on the instrument
in this country.
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Accident Insurance Policy 006
Agreement not otherwise charged with Duty, under

hand only or without clause of registration . . 006
Agreement not otherwise charged with Duty, under

Company's seal or with clause of registration . . o 10 o

Bill of Exchange (Cheque), payable on demand or

at sight or on presentation or within three days
after date or sight .. .. .. .. .. 002

Bill of Exchange and Promissory Note, drawn or

expressed to be payable in Gt. Britain and
Northern Ireland

—

Not exceeding j^io .

.

Exceeding £10 but not exceeding £25
.. £25 .. .. £50
II £5^ II II £75 • •

.. £75 II II £^o°

„ £^00, for every 100 or part .

.

drawn and expressed to be payable out of Gt.

Britain and Northern Ireland and actually paid,

endorsed or negotiated in Gt. Britain and
Northern Ireland

—

Not exceeding £10 .. .. .. .. .. 002
Exceeding £10 but not exceeding £25 . . 003

„ £25 £^^o . . 006
,, 100, for every ;£i00 or part .. .. 006

Protest «f any Bill of Exchange or Promissory
Note—Same Duty as on Bill or Note if not
exceeding 15., in other cases . . . . . . 010

Bonds, Debentures, Mortgages and other Securities.

I.—Registered and transferable only by instrument
of transfer— £ s, d.

Where the amount secured does not exceed £10 . . 003
Exceeds £10 and does not exceed £25 . . 008

I. £^5 » £50 ..013
„ £50 .. £100 . . 026
M £100 „ „ £150 .. 039
» £^50 » ,, £200 . . 050

£200 ., „ £250 . . 063
£250 ,, „ £^oo 076

»» £3^* every £100, and. also for any
fractional part of £100 of such amount 026

If given in substitution for a duly stamped
security, whether registered or to bearer, for

every jfioo, or part
(Maximum duty 10s,)

002
003006
009010010

006
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II.—^Transferable by delivery (Bearer Securities)

—

(a) Repayable within not more than one year,

for every £io, or part, of amount secured . . 006
(!>) Repayable within not more than three years,

for every £10, or part, of amount secured . . 010
(c) Repayable at a time exceeding three years,

for every £10, or part, of amount secured. . 040
{d) If given in substitution for one duly stamped

under (c), for every £20, or part . . . . 020
A bearer security given in substitution for a registered

security requires the full duty of four shillings for every
£xo, or part.

The term 'amount secured' includes in certain circum-
stances any bonus or premium covenanted to be paid
when the bonds or debentures are redeemed . For instance,

a bond for ;£ioo which secures the payment of the ;£ioo

with a premium of £$ must be stamps for £10^, unless

such premium is payable only in consequence of some
voluntary act of the Company. This rule applies alike to

original and substituted securities.

Where Debentures are re-issued under the provisions of

s, 104 of the Companies (Consolidation) Act, 1908, either

by the re-issue of the same Debentures or by the issue of

other Debentures in their place, such re-issu^ Debentures
fall to be treated as new Debentures for the purposes of

Stamp Duty, and the full ad valorem Duty is payable
thereon. Similarly, if Debenture Stock is re-issued, further

duty is payable either on the trust deed or by way of Loan
Capital Duty.

In the case of substituted Securities of any description

chargeable with a reduced rate of Duty, the Duty can
only be impressed thereon upon presentation at Somerset
House, or at the Inland Revenue Office, Edinburgh, of

both the original and substituted Securities at a date prior

to the expiration of the original Securities. When regis-

tered Securities have changed hands, the transfers must
be produced for inspection.

Capital (Share), per £100 or part of £ioo nominal •
.

£t

A stamped statement of the amount which is to form
the nominal share capital of any Company to be registered

with limited liability under the Companies Acts, 1908-17,
is to be delivered to the Registrar of Joint Stock Com-
panies before the Company is registered. In the case of

any increase of nominal idiare capital a statement must
be delivered, duly stamped, withm 15 days of the rescdutum
of the Company authorising the increase.
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In the case of other Companies formed or established in

Gt. Britain with limited liability, a statement must be
delivered, duly stamped, to the Commissioners of Inland
Revenue within one month after the date of the Act,

Letters Patent, Order, or other authority constituting

the Company. In the case of an authority to increase the
nominal share capital, a statement must be delivered, duly
stamped, within the like period.

I s, d.

Fire Insurance Policy . . . . . . . . 006
Letter of Allotment I -

} . . . . . . 006
Letter of Renunciation J

If the nominal amount allotted or renounced is

under £5 . • . . . . . . • • • • 001
Loan Capital, per £100 or part of £100 . . . . 026

(Subject to deduction of 2s. for each com-
plete £100 which is applied in conversion or

consolidation of existing Loan Capital.)

A statement of the amount of any Loan
Capital proposed to be issued by a Company
formed or established in Gt. Britain is required

to be delivered to the Commissioners of Inland
Revenue, but duty will not be charged to the
extent to which mortgage or marketable
security duty has been paid on any trust deed or
other instrument securing the loan.

Loan Capital includes any funded debt and
any capital having the character of borrowed
money in whatever form it is issued, but not a
bank overdraft or other loan raised for a
merely temporary purpose for a period not
exceeding 12 months.

Marine Insurance Policy.

I.—Where the premium or consideration does not
exceed the rate of 2s. 6d. per centum of the sum
insured .. .. .. .. .. 001
Where the premium or consideration is expressed to be a

sum not exce^ing the rate of half-a-crown per cent., and is

subject to an increase (whether defined or not in the policy)

in ^e event of the occurrence of a specihed contingency,
it shall be treated as one not exceeding the rate of half-a-

crown per cent. But if, owing to the occurrence of the
contingency, the premium or consideration is increased so
as to exce^ the rate of half-a-crown per cent., the policy
or a new policy to be thereupon issued shall be stamped
with the additional duty payable and may be so stamped
without penalty at any time not exceeding thirty days
after the date on which increased premium or considera-
tion becomes ascertained.
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II.—In any other case

—

() For or upon any voyage— £ s, d.

Where the sum insured does not exceed

£^50 003
Where the sum exceeds £2^0 but does not

exceed £$00 . . . . . . . . 006
Where the sum exceeds £$00 but does not

exceed £t^o .. . . . . . . 009
Where the sum exceeds £tso but does not

exceed £1000 , . . . . . . . 010
Where the sum exceeds £1000, for every

/500 or fractional part of ;^5oo . . . . 006
() For time

—

W^ere the insurance is made for any time not exceed-

ing six months a duty equivalent to three times the

above amounts.
Where the insurance is made for any time exceeding

six months but not exceeding twelve months a duty
equivalent to six times the above amounts.

Power of Attorney, Proxy, or other instrument in

the nature thereof— £ s. d.

For the sole purpose of appointing or authorising

a proxy to vote at any one meeting (including

an adjournment thereof) at which votes may
be given by proxy, whether the number of

persons named in such instrument be one or

more .. .. .. .. .. .. ooi
For the receipt of the Dividends or Interest of any

Stock

—

Where made for the receipt of one payment only 010
In any other case coimected with the receipt of

Dividends or Interest . . . . . . . . 050
General . . , . . . . . . . . . o 10 o

An order, request, or direction under hand
only from the proprietor of any stocks or shares
to any Company or to any officer of any Com-
pany or to any banker to pay the dividends or
interest arising therefrom to any person therein
named is not chargeable with duty.

Receipt given for or upon payment of £z or more . . 002
Scrip Certificate, Scrip, or other similar document 002
Share Warrant and Stock Certificate Bearer

—

Issued under the provMons of the Companies
Acts—three times the ad valorem Duty charge-
able on a Transfer for a consideration equal to
the nominal value of the Shares or Stock.

Issued by colonial and foreign companies, per 040
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Transfer on sale or operating as a Voluntary Disposi- £ s, d,

»tion inter vivos of Sto6k, Shares or Marketable
Securities of Companies, where the amount or

value of the consideration for the sale (or, in the

case of Voluntary Disposition inter vivos, the value

of the property) does not exceed £s 0 I 0
Exceeds £s and does not exceed £10 .

.

0 2 0

£10 ft II £15 •• 0 3 0

£^5 ft II £20 .. 0 4 0

tt £20 ft II £25 •• 0 5 0

ft £25 ft II £50 .. 0 10 0

ft £50 ft II £75 •• 0 15 0

ft £75 ft II £100 .

.

1 0 0

ft £100 ft II £125 •• I 5 0

ft £1^5 II II ^150 •• 1 10 0

ft £150 ft II £175 •• I 15 0

ft £^75 ft II £200 .

.

2 0 0

ft £200 ft II £225 .. 2 5 0

t* II II £250 .. 2 10 0

ft £250 II II £275 •• 2 15 0

ft £^15 II II ;^300 •• 3 0 0

ft £200, for every £50, and also for any
fractional part of /50 of such amount
of value .

.

• • • • ,

,

0 10 0

'Marketable Security* includes the registered Bonds and
Debentures, generally, of Companies, Corporations and
Public Bodies.

A transfer of any Stock, Shares or Marketable Security
operating as a Voluntary Disposition inter vivos, is charge-
able with ad valorem stamp duty at the above rates on the
value of the property transferred. No such transfer is

duly stamped unless it bears the Adjudication Stamp of the
Commissioners of Inland Revenue. Registering Officers

should therefore decline to register any transfers inter vivo
by way of gift, unless they bear the Adjudication Stamp,
An exception may, however, be made where the transfers
are stamped with ad valorem duty upon the market value
of the Stock or Securities at the date of the instrument, it

being open to the Registering Officer to obtain the Adjudi-
cation Stamp at any time subsequently, should necessity
arise.

By s. 42 of the Finance Act, 1920, special provision is

made for the case of transfers to a dealer on a Stock
Exchange, as therein defined, or his nominee, when the
transaction to which the tranter relates has been carried
out by the dealer in the ordinary course of his business.
Such transfers are sufficiently stamped with 105., if, in
addition to that duty, theyhw the special supplementary
stamp under the terms of the Section.

X
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A transfer made in liquidation of a debt or in exchange
for other Securities attracts ad valorem Duty.

Transfers executed under seal, by way of Mortgage, of
any Stock, Shares or Marketable Security, are chargeable,
if the loan be disclosed in the Instrument of Transfer,
according to the scale set forth under the head * Bonds and
Debentures.* If the loan be not disclosed in the Transfer,
and the transaction is disclosed by a further instrument, the
further instrument, if under hand only, is chargeable with
the duty of td, or if under seal is chargeable according to
the said scale, and in either case the Transfer is chargeable
with a duty of los.

£ s. d.

Transfer of any other kind . . . . fixed duty o lo o

Included under this head are

—

(a) Transfers vesting the property in trustees on the appoint-
ment of a new trustee of a pre-existing trust, or on the
retirement of a trustee.

(h) Transfers for a nominal consideration to a mere nominee
of the transferor where no beneficial interest in the
property passes.

(c) Transfers by way of security for a loan or re-transfer to
the original transferor on repayment of a loan.

(d) Transfer to a residuary legatee of stock, etc., forming
part of the residue divisible under a will.

(e) Transfers to a beneficiary under a will of a specific

legacy of stock, etc.

(/) Transfers of stock, etc., forming part of an intestate

estate, to the person entitled to it.

(g) Transfers to a beneficiary under a settlement, on distri-

bution of the trust funds, of stock, etc., forming the share
or part of the share of those funds to which the beneficiary

is entitled in accordance with the terms of the settlement.

Transfers by executors in discharge, or partial discharge,

of a pecuniary legacy are chargeable with ad valorem duty
on the amount of the legacy so discharged.

In every case of a transfer for a nominal consideration, it

will be necessary for the Registering Officer to be furnished

with information as to the facts of the transaction. In the
case of a transfer falling within category (6) or {c) above, a
certificate should be required, setting forth the facts of ^e
transaction, signed by (i) both transferor and transferee, or

{2) a memb^ of a Stock Exchange or a solicitor acting for one
or other of the parties, or (3) an accredited representative of a
bank, when the bank or its c^cial nominee is a party to the
transfer. In the last case the certificate may be to the

effect that transfer is excepted from s. 74 of the Finance

(1909-10) Act, 1910/
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Transfers to or from trustees other than those clearly

falling within the above categories (a), (d), (e), (f) and (g)

should be required to be adjudicated, unless either they are

stamped with ad valorem duty (but with a minimum of los.)

on the market value of the stock, etc., or they have been

certified by a Marking Officer under the arrangement des-

cribed below.
In a large number of cases transfers for a nominal considera-

tion are presented to an official Deed Marking Officer before

being produced to the Registering Officer for registration.

In such cases, if a written explanation of the facts is produced
to the Marking Officer and accepted as justifying him in

passing the transfer for stamping with los., he will mark the

explanation with the words ‘Transfer passed for 105.,* his

signature and his office stamp, and return it to the person
presenting the transfer in order that it may be available for

production to the Registering Officer. The explanation will

be required to contain sufficient particulars to identify it with
the transfer to which it relates. An official form (No. 19) is

provided for use in such cases when desired.

Where a transfer for nominal consideration stamped with
105 . is produced to a Registering Officer accompanied by a
written explanation thus certified by a Marking Officer, the
Board will not hold the Registering Officer liable to any
penalty under s. 17 of the Stamp Act, 1891, if he accepts the
transfer for registration without questioning the sufficiency
of the stamp. The explanation should be retained by the
Registering Officer.

The explanation and the Marking Officer’s certificate may
sometimes be endorsed on the transfer itself, or (exception-
ally) the certificate may be given on the transfer without a
written explanation, the Marking Officer having been satisfied

by other evidence produced to him. In either of these cases
the Board will not hold the Registering Officer responsible if

he registers the transfer stamped with 105.

It should be understood that this certification by a Marking
Officer is not equivalent to adjudication, and that it is

possible that cases may arise in which the Registering Officer,
in consequence of special information in his possession, or for
some other good reason, may feel it incumbent upon him to
require that the transfer be formally presented for adjudica-
tion in accordance with the provisions of s. 12 of the Stamp
Act, 1891.
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II

Inland Revenue,
Somerset House,

London, W.C.2.

Jantiary, 1924.

Adjudication of Stamp Duty—Stamp Act, 1891, s, 12.

I. Executed instruments, the adjudication of which is desired,

may be presented personally either at the office of the Controller

of Stamps (Room 16, New Wing, Somerset House) or at the Stamp
Office, Telegraph Street, E.C.2, or may be forwarded by post,

addressed to;

—

The Controller of Stamps,

(Adjudication Branch)

,

Inland Revenue,

Somerset House,

London, W.C.2.

If documents are transmitted through the registered post,

postage and registration fees are required to be paid by the
applicant.

In all cases a plain copy or an accurate and complete abstract in

usual conveyancing form must accompany the original instrument.

WTiere a number of transfers of stocks, shares or marketable
securities between the same parties are presented for adjudication,

it will be sufficient to furnish a copy of one transfer and a list of

the others, showing for each the consideration and the number
and description of the shares or securities or the amount and
description of the stock.

2. Instruments presented for adjudication will be kept with
due care, but the Commissioners give notice that they do not
assume any responsibility with reference to any loss or damage
which may be occasioned, either in transit or during detention.

Original instruments will be returned after the adjudication has
been completed. Copies and abstracts will not be returned.

3. With a view to the avoidance of the delay which must
otherwise ensue, full and sufficient information to enable an
assessment to be made should be furnished in the first instance,

when the instrument is presented for adjudication.

The nature of the information usually nec^sary in the case of

certain specified classes of instruments is indicate at the end of

this Notice. It must, however, be imderstood that, in i^uestmg
this information, no ruling is intended as to how a particidar case
will be adjudicated.
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If any further information or explanation is required, a requisi-

tion will be sent, or, if thought necessary, personal attendance at
Somerset House will be required.

4. When the duty has been assessed, a notice of assessment
will be sent to the applicant, who should pay the duty in the
manner directed by the Notice. The instrument will then be
stamped with the duty assessed and with the Adjudication Stamp
and will be returned to the applicant, either personally, at
Somerset House in the case of deeds presented there, and at the
Stamp Office, Telegraph Street, in the case of deeds presented
through that Office, or through the post, as may be arranged. It

should be added that, if a remittance is by uncertified cheque, the
usual period of clearance must elapse before the instrument can
be stamped.

5. If the applicant dissents from the assessment he should
submit a statement of his reasons for dissenting, and his view of
the b^is upon which the instrument should be stamped. He
may, if he so desires, have an interview with the Adjudicating
Officer by appointment. The assessment will then be reconsidered.

If dissatisfied with the final assessment, the applicant may,
within twenty-one days after the date of the assessment and on
payment of duty in conformity therewith, appeal against the
assessment to the High Court and may for that purpose require
the Commissioners to state and sign a case.

By Order of the Board,

F. A. BARRETT.

Secretary,

I.

—

Agreement for Sale

Where it is claimed that any
part of the subject matter of
the Agreement is exempt from
ad valorem duty as failing with-
in one or other of the excep-
tions contained in s. 59 of the
Stamp Act, 1891 {i,e. as being a
legal estate or interest in lands,
tenements, hereditaments or
heritages, or as being property
locally situate out of the
United Kingdom, or goods,
wares or merchandise, or stock,
or marketable securities, or any
ship or vessel, or part interest,

shi^c, or property of or in any
ship or vessel).

Furnish separate values of
the property coming within
each of the heads in respect of
which exemption is claimed,
and state the ground on which
the exemption is claimed.
Where a Balance Sheet or
Valuation is in existence,which
^ows the value of the several
items or any of them to be as
stated, this is ordinarily suf-
ficient evidence of value, and
it should, therefore, accom-
pany the Abstract. Where no
such Balance Sheet or Valua-
tion is in existence, some
reasonable evidence of value
must be supplied.
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Where the purchaser takes A list of these must be sup-
over or indemnifies tlie Vendor plied accompanied by similar
against mortgage or other documentary evidence, show-
debts and liabilities. ing that the amounts are

correct.

Note.—The value of all fixed plant and tenant’s or trade
fixtures should be separately stated from those articles which were
at the date of sale, in an actual state of severance.

II.

—

Conveyance on Sale

Wliere the property is sold State the amount owing for

subject to a mortgage. principal (and interest, if any,
if the purchaser undertakes
payment thereof) at the date
of the Conveyance.

Generally, if property is sold State the amount thereof,

subject to, or in consideration
of, the taking over or release of

any debt or pecuniary liability.

III.

—

Conveyance or Transfer (including Settlement,
Declaration of Trust, &c.) Operating as a

Voluntary Disposition inter vivos

Where the subject matter is Furnish a full description of

land. the property. The question of

value will be referred to the
Valuation Office.

Where the subject matter is Furnish a valuation as indi-

stocks, shares or marketable cated below under the heading
securities. ‘ Settlement.

’

Where the subject matter is Furnish details and reason-

property of any other descrip- able evidence of value,

tion, e.g. reversions, life policies,

furniture.

IV.

—

Conveyance or Transfer on any occasion except
Sale, Mortgage or Voluntary Disposition

If the Conveyance or Trans- Produce the Deed of Ap-
fer is made on the occasion of pointment.
the* appointment of a New
Trustee.

If the Conveyance or Trans-
fer is made for effectuating a
settlement.

Produce the settlement.
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V.—Instrument of Dissolution of Partnership,
WHETHER Agreement or Conveyance

In all cases. Produce a copy of the
Balance Sheet or statement of

account between the partners,

showing

—

(a) The amount of the lia-

bilities (separating mort-
gages from current trade
liabilities)

;

(b) The liquid assets (stock-

in-trade, cash and book
debts); and

(c) (If the fact is not dis-

closed by the instru-

ment) the share of the
out-going partner in the
partnership assets.

VI.—Mortgage, &c.

Note.—A security for advances without limit cannot be
adjudicated.

Where a Trust Deed secures Produce the Debentures exe-
payment of Debentures. cuted and duly stamped.
Where it is claimed that col- Produce the principal or

lateral, auxiliary, additional or primary security,
substituted security duty only
is payable.

VII,—^Transfer of Mortgage
In all cases. State the amount of interest

in arrear (if any) at the date of

transfer.

VIII,—Settlement (if not within Heading III)

Where Stocks Securi-
or

ties are settled, whether in pos-
session orreversion, andwhetlier
the interest settled is contin-
gent or vested.

Furnish particulars of the
Stocks and Securities if not
specified in the Settlement and
in any case produce a state-

ment of the value of each of the
several items as at date of
Settlement

—

() From prices quoted in

any authorised Stock and
Share List; or

() Where there is no quota-
tion, based on the aver-
age of the latest private
transactions, which can
generally he obtained
from the Secretary of the
Company.
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Where a share only in a re-

versionary interest in a Trust
fund is settled.

Where a Settlor covenants to
settle other property which he
may then have, but which is

not specifically mentioned.

Where the settled fund com-
prises a policy of life insur-

ance

—

(a) If the Settlement (or any
other instrument) con-
tains provision for keep-
ing the policy on foot.

(h) If there is no such provi-
sion.

In addition to the above
particulars of the investments
of the fund at the date of

Settlement, state the Settlor's

interest therein.

State whether the Settlor

was at the date of the Settle-

ment entitled in possession or

reversion, or in default of the
exercise of a power of appoint-
ment, to any money, stocks

or shares not specified in the
deed, and give as above par-

ticulars and value of such
property.

{a) State the amount of any
bonuses added.

(b) Produce a certificate of

the surrender value from
the Insurance Company.

Note.—Particulars of the value of unsold landed property
brought into Settlement, whether subject to a trust for sale or not,

need not be furnished.

Special Exemptions

Where it is claimed that an
instrument is not chargeable
with duty by reason of an ex-
emption not arising under any
Revenue Act.

State the section of the Act
conferring the exemption, and
give an explanation of the

grounds for claiming that the
instrument falls within it.
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DOCUMENTS TO BE FILED WITH THE REGISTRAR OF

COMPANIES UNDER THE COMPANIES (CONSOLIDATION)
ACT, 1908

Section.

9

lO

15

26

34

40

42

44

45

51

Nature of Return.

Ofl&ce copy of Order of the
Court confirming an al-

teration of memorandum
of association.

Articles of Association, if

Company is limited by
guarantee or unlimited.

Memorandum of Associa-
tion.

Annual list of members and
summary.

Situation of, change in, or
discontinuance of. Colonial
register.

Memo as to return of ac-

cumulated prohts.

Particulars of consolidation
of share capital or con-
version of shares into

stock.

Particulars of increase of

share capital, or of mem-
bers.

Office copy of Order of

Court on re-organisation
of capital.

Copy of Order of Court and
of minute as to redaction
of capital.

Situation and changes of

registered office.

33X

When to be filed.

Within 15 days from
date of order.

On application for

registration.

On application for

registration.

Within 7 days after

the 14th day after

the first or only
ordinary gener^
meeting in the year.

Prior to commencing
business.

Before resolution

takes effect.

On conversion.

Within 15 days.

7 days after order.

Before reduction can
take effect.

Before commencing
business.

62
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Section, Nature of Return, W'^hen to be filed.

65 Copy of statutory report. 7 days before meeting.

70 Copy of special or extra-
ordinary resolution.

Within 15 days.

72 Undertaking by director. On appointment.

75 Names, addresses and occu-
pations of directors or
managers.

On entry in register

and on any change.

80 Copy of prospectus (duly
signed)

.

Before issue.

82, 87 & 121 Statement in lieu of pros-

pectus (duly signed).

Before allotment.

87 & 121 Statutory declaration as to
shares held for cash and
directors* holdings.

Prior to commencing
business or exer-
cising borrowing
powers.

88 Return as to allotments. Within one month
after allotment.

93 &99 Registration of mortgages
and charges.

Within 21 days after

creation.

94 Registration of enforcement
of security.

Within 7 days from
date of order or
appointments.

95 Accounts of receivers and
managers.

Half-yearly and on
ceasing to act.

143 Copy of winding-up order. Forthwith.

195 As to final meeting and dis-

solution, by voluntary
liquidation.

Within one week after

meeting.

202 Ditto under supervision of

the Court.
Ditto.

223 Copy of Order of Court de-
claring dissolution void.

Within 7 days after

making of Order.

224 Statement by liquidator of

proceedings in and posi-

tion of liquidation.

Prescribed intervals.

274 Companies incorporated
outside United Kingdom
to file copy of charter, &c.

Within one month
from establishment
of place of business.
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Offence,

Maximum

Penalty,

Persons

Liable,

5a

Failure

to

embody

copy

of

registered

minute

for

every

copy.

The

company,

directors

of

reduction

of

capital

in

memorandum.

managers.
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agents.

281
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statements

in

returns,

&c.

Imprisonment

2
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person.

or

fine.

282
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use
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the

word

‘

Limited.'

£s
a
day.

Any

person.
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[Reproduced by permission of the Committee of the Stock Exchange.']

STOCK EXCHANGE REGULATIONS AS TO OFFICIAL
QUOTATION AND PERMISSION TO DEAL IN NEW

SECURITIES

OFFICIAL QUOTATIONS

Conditions Precedent to an Application for

OfTIcial Quotation

1. That the Prospectus

—

Shall have been publicly advertised;
Agrees substantially with the Act of iParliament or Articles

of Association;

Provides for the issue of not less than one-half of the
authorised Capital and for the payment of lo per cent,

upon the amount subscribed;

If offering Debentures or Debenture Stock, states fully the
terms of redemption;

In cases where a Company has sold an issue of Debentures
or Debenture Stock which is subsequently offered for

public subscription either by the Company or any sub-
sequent purchaser, states the authority for the issue

and all material conditions of sale.

2. That two-thirds of the amount proposed to be issued of any
class of Shares or Securities, whether such issue be the
whole or a part of the authorised amount, shall have been
applied for by and unconditionally allotted to the public,

Shares or Securities granted in lieu of money payments not
being considered to form a part of such public allotment.

3. That the Articles of Association, and the Trust Deed where
such is required, contain the provisions specified hereafter.

4. That the Certificate or Bond is in the form approved.

Articles of Association

Articles of Association should contain the following provisions:

1. That none of the funds of the Company shall be employed in

the purchase of, or in loans upon the security of its own
Shares;

2. That Directors must hold a share qualification;

3. That the borrowing powers of the Board are limited;

337
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4. That the non-forfeiture of dividends is secured; [Note.—

I

t
is sufl&cient if no power is taken to forfeit dividends.]

5. That the common form of transfer shall be used;

6. That all Share and Stock Certificates shall be issued under
the Common Seal of the Company, and shall bear the
signatures of one or more Directors and the Secretary;

7. That fully-paid Shares shall be free from all lien;

8. That the interest of a Director in any contract shall be
disclosed before execution, and that such Director shall

not vote in respect thereof;

9. That the Directors shall have power at any time and from
time to time to appoint any other qualified person as a
Director either to fill a casual vacancy or as an addition to
the Board, but so that the total number of Directors shall

not at any time exceed the maximum number fixed; but
that any Director so appointed shall hold office only until

the next following Ordinary General Meeting of the
Company and shall then be eligible for re-election;

10. That a printed copy of the Report, accompanied by the
Balance Sheet and Statement of Accounts, shally «.t least

seven days previous to the General Meeting, be delivered

or sent by post to the registered address of every member,
and that two copies of each of these documents shall at the
same time be forwarded to the Secretary of the Share and
Loan Department, The Stock Exchange, London;

1 1 . That the charge for a new share Certificate issued to replace

one that has been worn out, lost, or destroyed shall not
exceed one shilling.

Note.—^Although not included in the official list of require-

ments, the Articles should also contain the following provisions:

Power to increase the capital must be vested in the Company
in General Meeting;

Directors must be removable by the Company in General
Meeting;

If Articles give Directors power to refuse transfers the power
must be limited to partly-paid shares.

Trust Deeds

Trust Deeds should contain the following provisions;

1 . Where provision is made that the security shall be repayable
at a premium, either at a fixed date or at any time upon
notice having been given, the Trust Deed must fur&er
provide that should the Company go into voluntary liquida-

tion for the purpose of amalgamation or reconstruction the
security shall not be repayable at a lower price.

2, The following clause should be inserted in all Deeds: *The
statutoipr power of appointing new Trustees hereof shall be
vrated in the Company, but a Trustee so appointed must



APPENDIX D 339

in the hrst place be approved of by a Resolution of the
Debenture (or Debenture Stock) holders passed in the
manner specified in the Schedule hereto. A
Corporation or Company may be appointed a Trustee of
these presents.*

3. In the clause regulating the convening of meetings of the
Debenture (or Debenture Stock) holders, the following
words should be inserted: ‘and the Trustee or Trustees
shall do so upon a requisition in writing signed by holders
of at least one-tenth of the nominal amount of Debentures
(or Debenture Stock) for the time being outstanding.*

4. The clause defining an ‘Extraordinary Resolution* must
provide that ‘the expression “Extraordinary Resolution**
means a resolution passed at a meeting of the Debenture
(or Debenture Stock) holders duly convened and held at
which a clear majority in value of the whole of the Deben-
ture (or Debenture Stock) holders is present in person or by
proxy and carried by a majority consisting of not less than
three-fourths of the persons voting thereat upon a show of
hands, and if a poll is demanded then by a majority
consisting of not less than three-fourths in value of the
votes given on such poll.* (See Note II below.)

5. Should Debenture or Debenture Stock be entitled ‘First
Mortgage,' provision must be made for the creation of a
specific first mortgage in favour of the Debenture or
Debenture Stockholders.

Note I.—Although not included in the ofGicial list of require-

ments, the TrustDe^ should also contain the following provisions

:

The charge for a Stock Certificate issued to replace one worn
out, &c., must not exceed is.

Where Stock is partly repaid new Certificates must be issued.

It is not sufficient to stamp the old Certificate.

Stock should be transferable in multiples oi £1,

Note II.—If preferred the following clause may be substituted

for No. 4:

The expression ‘Extraordinary Resolution* when used in this

Schedule, means a resolution passed at a meeting of the Stock-
holders, duly convened and held in accordance with the provisions

herein contained, by a majority consisting of not less t^n three-

fourths of the persons voting thereat, upon a show of hands, or if a
poll be duly demanded, then by a like majority in value at the poll,

llie quorum of any such meeting shall be a clear majority in value
of the whole of the Stockholders, but so that where a meeting for

the purpose of passing an Extraordinary Resolution is convened,
then and in such case, if within one hour from the time appointed
for the meeting holders of a dear majority in value of the Stock
are not present so as to form a quorum, the meeting shall stand
adjoumM for 21 days, and shall accordingly be held on the
ccuresponding day of the week, and at the same time and place

y
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as that originally fixed by the notice convening the meeting, and
notice of such adjourned meeting shall be given in the manner
provided by Clause — of the foregoing indenture, and such notice
shall state that those Debenture Stock holders who are present
shall form a quorum, and if at such adjourned meeting a quorum
as above defined is not present, then those Debenture Stock
holders who are present shall be a quorum and may transact the
business for which the meeting was originally convened, and a
resolution passed thereat by a majority consisting of not less than
three-fourths of the persons voting thereat upon a show of hands,
or if a poll is duly demanded, then by a majority consisting of not
less than three-fourths of the votes given on such poll, shall be
considered as an Extraordinary Resolution within the meaning of

this Schedule.

Share and Stock Certificates
All Certificates should state on their face the authority under

which the Company is constituted and the amount of the
authorised Capital of the Company.
The method of Signature must be in accordance with the

Articles of Association.
All Certificates should bear a footnote to the effect that no

Transfer of any portion of the holding can be registered without
the production of the Certificate.

Where the Capital of a Company consists of more than one class

of Shares of the same denomination, the distinctive numbers of the
Shares of each class must be printed on the face of the Share
Certificates.

All Preference Share Certificates should bear on their face a
statement of the Company’s Capital and the conditions, both as to
capital and dividends, under which the Shares are issued.

Debentures and Debenture Stock Certificates should, in addition
to legal requirements, state on their face the authority under which
the Q)mpany is constituted, the nominal Capital of the Company,
the dates when the interest on the Debentures or Debenture Stock
is payable, and the authority under which the issue is made (i.^.

Articles of Association and Resolutions); and on their back the
conditions of issue, redemption, and transfer.

Bonds
Bonds must specify the amount and conditions of the loan, the

power under wluch it has been contracted, and the numbers and
denominations of the Bonds issued, and in the case of a loan issued

either wholly or partly in London, those issued in London must
bear the autograph signature of the London Agents or Contractors.
Bonds and Debentures of English Companies must be under

the Common Seal of the Company and must bear the requisite

autographic signatures.

Where an issue of Colonial or Foreign Bonds or Debentures is

made wholly or partly in London, those issued in London must
bear the autographic counter-signature of the London Agents cur

Contractors.
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SCRIP

In cases where a Government Municipality Corporation or
Company has sold an issue of Stock Shares or Securities which is

subsequently offered for public subscription by the purchaser
evidence must be produced that the purchasing House has
received due authority to issue the Scrip on account of the Govern-
ment Municipality Corporation or Company, or in the alternative

such Scrip must be enfaced ‘Contractors* Scrip.*

LIST OF DOCUMENTS TO BE SUPPLIED
NEW COMPANIES

Before the application form can be issued for signature there
must be supplied through the broker of the Company:

A Copy of the Prospectus (see p. 332).
Two Copies of the Articles of Association (see p. 332).

In the case of Debentures or Debenture Stock the Trust Deed
[where possible before execution] (see p. 333).

After the application form has been signed there must also be
supplied in the case of:

SHARES
The Certificate of Incorporation, and the Certificate that the

Company is entitled to commence business.

Two Certified copies of the Prospectus, endorsed with the date
when first advertised.

Two Certified copies of the Memorandum and Articles of Asso-
ciation.

The original Letters of Application.
The Allotment Book containing a list of Applicants, the number

applied for by each, and the result of each Application, with a
Summary signed by the Chairman and Secretary.

Should the allotment have taken place six months or more
before the date of the application, a certified list of present share-

holders will also be required.

A copy of the Letter of Allotment and the date when posted.

A specimen of the Share Certificates.

Au^enticated copies of all Concessions and similar documents,
with notarially certified printed translations, and certified printed

copies of all Contracts and Agreements.

A Statutory Declaration by the Chairman and Secretary, stating

the following particulars:

—

X. That the Prospectus complies with the provisions of the
Companies Acts.

2. That all documents required by the Companies Acts have
been duly filed with the Registrar of Joint Stock Companies,
and the dates of filing.

3. The number of Shares applied for by the public.

4. The number of Shares allotted unconditionally to the
public (Nos. to ), and the amount per
Share paid thereon in cash.
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5. The total number of Allottees and the largest number of

Shares (a) applied for by, and (&) allotted to any one
applicant.

6. The number of Shares allotted for a consideration other
than cash (being Nos. to ).

7. That the Share Certificates are ready for delivery.

8. That the purchase of the properties has been completed,
and the purchase-money paid.

After the application form has been signed there must be
supplied in the case of:

DEBENTURES AND DEBENTURE STOCK

The Certificate of Incorporation, or Act of Parliament, and the
Certificate that the Company is entitled to commence business.

A Certified printed copy of the Mortgage Deed or other similar

Document, and the OfiGicial Certificate of the Registration of the
Mortgage or Charge.

Certified copies of the Articles of Association, Resolutions, or
other authority for the present issue.

Two Certified copies of the Prospectus.
The original Letters of Application.

The Allotment Book containing a list of applicants, the amount
applied for by each, and the result of each application, with a sum-
mary of the whole, signed by the Chairman and Secretary.

Should tlie allotment have taken place six months or more
before the date of the application, a Certified List of present
Stockholders will also be required.

A copy of the Allotment Letter, and the date when posted.
A Specimen of the Debentures or Debenture Stock Certificate,

and of the Scrip where Scrip is issued; Certificates of Debenture
Stock allotted to vendors in Ueu of money payments being enfaced
'Issued to vendors.*
A copy of the last published Report and Accounts.

A Statutory Declaration by the Chairman and Secretary
stating:

1. That the Prospectus complies with the provisions of the
Companies (Consolidation) Act, 1908, and that all docu-
ments required by that Act have been duly filed with the
Registrar of Joint Stock Companies, and the dates of
filing.

2. In the case of an English Company charging property
abroad, that the necessary mortgage has been properly
legalized in the country where the property is situat^.

3. The amount of Stock applied for by the public.

4. The amount unconditionally allotted to the public (Nos.
to ).

5. The amount^ viz; £ %, paid thereon in ca^.
6. The amount allotted for a consideration other than cash.

(Nos. tso ).
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7. The total number of Allottees.

8. The largest amount of Debentures or Debenture Stock
(a) appUed for by, and (6) allotted to any one applicant.

9. That the Debentures or Debenture Stock Certificates are

ready for delivery.

10. That a Trust Deed has been executed and completed, if

such be the case.

11. The effect of such Trust Deed, and the nature of the charge
created thereby in favour of the Debenture holders.

A Statutory Declaration by the Chairman and Secretary
stating:

1 . The total amount of the Authorised Capital of the Company
and how constituted.

2. The number of Shares allotted unconditionally to the
public (Nos. to ), and the amount paid on
each Share in cash.

3. The number of Shares taken by Concessionaries, Owners
of Property, Contractors or other parties not included
in the public allotment (being Nos. to ).

4. That the Share Certificates have been delivered; that the
purchase of the properties has been completed and the
purchase-money paid.

FURTHER ISSUES.

A King’s Printers’ copy of the Act of Parliament authorising,

the Resolutions, &c., creating, and the Circular or Prospectus
offering, the new issue.

If Shares have been issued credited as fully or partly paid,

certified printed copies of the Contracts relating thereto.

A Copy of the Allotment Letter.

A Copy of the Last Report and Accounts.

A Specimen of the Share Certificate.

The Allotment Book, unless the Allotment is pro rata.

A Statutory Declaration by the Secretary stating:

—

1. That the Prospectus or Circular complies with the pro-
visions of the Companies Acts;

2. That all documents required by the Companies Acts have
been duly filed with the Registrar of Joint Stock Companies,
and the dates of filing;

3. That the Shares (Nos. to ) have been applied
for by and unconditionally allotted to the shareholders
or the public or sold upon i^e market, as the case may be;

4. The amount per Share paid in cash;

5. The total number of Allottees, and the largest number of

Shares applied for by and allotted to any one applicant;
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6. That Certificates are ready to be issued. It must also be
stated whether or not the Shares are in all respects identical

with those already quoted in the Official List.

The statement that Shares are in all respects identical means
that:

They are of the same nominal value, and that the same amount
per Share has been called up.

They carry the same rights as to unrestricted transfer, atten-

dance and voting at meetings, and in all other respects.

They are entitled to dividend at the same rate and for the same
period, so that at the next ensuing distribution the dividend
payable on each Share will amount to exactly the same sum.

VENDORS’ SHARES.
A Certified List of the present holders of the Vendors* Shares.

A Certified Copy of the last published Report and Accounts of

the Company.
A Specimen of the Share Certificate.

A Statutory Declaration by the Secretary stating:

1. That the Vendors* Shares (Nos. to ) have
all been issued and Certificates delivered;

2 . That the Shares are in all respects identical with those
already quoted in the Official List.

OLD COMPANIES.
The Certificate of Incorporation, or Act of Parliament, and the

Certificate that the Company is entitled to commence business.

Authenticated copies of all Concessions and similar documents,
with notarially certified printed translations.

Certified copies of all Prospectuses, original or otherwise,

endorsed with the date when first advertised.

Two Certified copies of the Memorandum and Articles of

Association.

A Specimen of the Share Certificate and of the Allotment Letter.

A Certified copy of the present Register of Shareholders.

Certified printed copies of Contracts, Agreements, &c., together
with copies of all Contracts relating to the issue of Shares credited

as fully or partly paid.

A Certified copy of the Company's last published Report and
Accounts.

A short history of the Company, setting forth its origin, pro-
gress, dividends, &c., the number of transfers registered during
the laLst twelve months, and the number of Shares represented by
such transfers.

Statutozy Declaration by the Chairman and Secretary, stating
the following particulars;

I. Tliat the Prospectus complied with the provisions of the
Companies Acts.
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2. That all documents required by the Companies Acts, have
been duly filed with the Registrar of Joint Stock
Companies, and the dates of filing.

3. The number of Shares applied for by the public.

4. The number of Shares allotted unconditionally to the
public (Nos. to ), and the amount per Share
paid thereon in cash.

5. The number of Shares allotted for a consideration other
than cash (being Nos. to ).

6. That the Share Certificates have been delivered; that the
purchase of the properties has been completed and the
purchase-money paid.

COLONIAL AND FOREIGN COMPANIES.

The Certificate of Incorporation, or Act of Parliament, or other
similar document.
Two copies of the Statutes or Articles of Association or notarial

translations of the same.
A Certified List of present Shareholders.

A Specimen of the Share Certificate.

Copies of all Agreements, Concessions, Deeds, &c., or notarially

certified printed translations of the same.
A Certified copy of the last published Report and Accounts, or

translation of the same.
Official evidence of quotation in the country to which they

belong, or where the issue has been made.
A short history of the establishment and progress of the

Company from its incorporation to the present time, including

particulars as to the issue of the Capital.

A Declaration stating:

1. The number of Shares allotted;

2. The amount per Share paid in cash;

3. That the Shares are ready for delivery.

RECONSTRUCTED COMPANIES.

The Certificate of Incorporation, and the Certificate that the

Company is entitled to commence business.

A statement of the plan of reconstruction, together with
certified copies of all resolutions passed and Circulars issued in

connection with the reconstruction.

The Allotment Book, with a Summary signed by the Chairman
and Secretary.

The Allotment Letter, and the date when posted.

A Specimen of the Share Certificate.

Two Certified copies of the Memorandum and Articles of

Association.
Certified printed copies of all Contracts, Agreements, including

Contracts relating to the issue of fully or partly-paid Shares.
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A Statutory Declaration by the Chairman and Secretary stating:

1. That all Documents required by the Companies Acts, have
been duly filed with the Registrar of Joint Stock
Companies, and dates ot filing.

2. The Authorised Capital of the Company.

3. The number of Shares to which the Shareholders in the
old Company were entitled; the number and distinctive

numbers of Shares unconditionally allotted to such Share-
holders ; and the amount per Share (a) paid thereon in

cash, and (b) credited as paid up.

4. The number and distinctive numbers of Shares applied for

by and allotted unconditionally to the public, and the
amount per Share (a) credited as paid up, and (6) paid
thereon in cash.

5. That the Share Certificates have been or are ready to be
delivered.

LOANS.
Details of the creation of the Loan, and the authority under

which it is issued, including authenticated copies of concessions,

&c., with notarially certified translations.

The Authority to the Agents or Contractors to receive sub-
scriptions.

A Certified copy of the Prospectus.
Evidence that all Bonds issued and payable abroad bear the

signature of some properly authorised person.
A Specimen Bond, together with a Bond duly executed, or

Scrip Certificate if issued.

Statutory Declaration by the Agents, stating

:

1. The amount allotted unconditionally to the public.

2. That the required amount, viz. £ per cent., has
been paid thereon in cash.

3. That the Bonds are ready for delivery.

4. The numbers and denominations of those Bonds which
bear the autographic signature of the London Agents or
Contractors.

BONDS QUOTED ABROAD.
0£&cia] evidence of quotation in the country to which they

belong or where the issue has been made.
Notarially certified printed translations of all Prospectuses^

and of the Laws creating and authorising the Loan.
A Specimen Bond, together with a Bond duly executed.

An official certificate setting forth:

1. The authorised and issued amounts of the LoaUi and the
terms of issue.

2. The distinctive numbers and denominations of the Bonds*

3. Evidence that all Bonds bear the signature of some
properly authorised pmon.
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REGULATIONS FOR OBTAINING PERMISSION TO
DEAL IN NEW ISSUES.

{Rule 159.)

A, The following documents and particulars should be sent
to the Secretary of the Share and Loan Department, when
application is made for permission to deal:

—

1. Certificate of Incorporation (in the case of a Company
registered abroad notarially certified copy or translation of
Certificate of Incorporation and of Bye-Laws) ; and
Memorandum and Articles of Association.

2. Copy of Resolutions authorising issue.

3. Certified Copy of Agreement relating to issue of Shares
credited as fully-paid and of any other contracts mentioned
in prospectus.

4. In the case of an issue for cash, copy of Prospectus, Offer
for Sale or Circular of issue, stating ^1 material conditions
relating to the dotation of the Issue, and (in the case of a
new Company) to the formation of the Company and
endorsed with the date of advertisement if publicly
advertised.

5. If issued pro rata to existing Shareholders, undertaking
to split letters of renunciation.

6. Specimen (or advance proof) of Allotment Letter, and,
if possible, of Definitive Certificates. In order to facilitate

the certification of transfers it is suggested that the Allot-

ment Letters should contain the distinctive numbers of
the Shares to which they relate.

7. Letter (a) giving distinctive numbers of Shares allotted,

(6) undertaking to issue all the Allotment Letters simul-
taneously and to certify transfers against Allotment
Letters, and {c) stating (in the case of a further issue)

whether or not the Shares are identical* in all respects with
existing Shares.

8. Approximate date when Definitive Certificates will be
ready for issue.

9. In all issues other than Government or Municipal Loans,
whether by Prospectus or otherwise, particulars of any
underwriting must be disclosed, and copy of underwriting
Agreement, and of sub-underwriting letter, if any, must be
produced.

xo. In case of a Debenture issue, copy or draft of Trust Deed.

II. List of allottees or present holders—^name. address and
holding (when required).

* A tUtetD«iit that Sham are in all respects identical is understood to mean that

(t) They are of the same nominal value, and that the same amount per Share has been
called up;

(a) They carry the same rights as to unrestricted transfer, attendance and voting at
meetings, and in all other respects

;

(s) They are entitled to dividend at the same rate and for the same period, so that at
toe next ensuing distribution the dividend payable on each Share will amount
to eea«% Ihe mm tmm.
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B. In the absence of any prospectus publicly advertised in

this country, or circular to shareholders, the Committee will also

require an advertisement in two leading London morning papers
giving all material conditions relating to the formation of the
Company and to the flotation of the Issue, and stating that the
Directors collectively and individually are responsible for the
information advertised.

These details must also include official statements as to

(i) The Capital, authorised and issued.

{2) Borro\^’ing Powers and the extent to which they have
been exercised.

(3) Date and particulars of Incorporation.

(4) Names and addresses of Directors, Bankers, Auditors
and Secretary.

(5) Objects of the Company, nature of its business or par-
ticulars of property acquired.

C. Where a Broker is instructed to sell on behalf of a Company
a further issue of Stock or Shares forming a part of an amount
previously created (permission to deal, if necessary, having been
given for the original issue) he may obtain permission to deal on
presentation of a letter from the Company authorising him to

make the sale, or he may sell the Stock or Shares previous to per-

mission being given, provided he makes the sale subject to the
permission being granted

D. In the case of Securities issued abroad or in the Colonies
or Dependencies, or Securities of a purely local character within
the United Kingdom a Broker may make a specific bargain with
the authority of the Chairman or the Deputy-Chairman or two
members of the Sub-Committee on Special Settlements and
Official Quotations, but bargains shall not be recorded in the
Supplementary List until permission to deal in the issue has been
granted by the Committee.
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SOME NOTES CONCERNING THE PARIS STOCK
EXCHANGE, ETC., AS RELATING TO COMPANIES
ISSUING SECURITIES NEGOTIATED THERE

[These notes are believed to represent reliably the state
of things at the time of writing, but it should be mentioned L The
that the requirements and procedure, both of the fiscal

‘ Abome-
authorities and of the bourse authorities are not unfrequently
altered,—usually in the direction of causing the companies
more trouble and expense.]

Before any financial service may be done for a foreign

company, or before such company's shares in the form of

share warrants may be dealt with in any way in France, it

is necessary to enter into an arrangement regarding the
payment of taxes known as the ‘ Abonnement.' This is an
undertaking to pay certain annual taxes, viz. :

—

1. The Stamp Duty ('Droit de Timbre') of Fr. 0.12 per
Frs. 100 upon the nominal value of the security;

payable in equal quarterly instalments.
Note.—When it has been proved to the Fisc that

a company’s accounts have shown a debit balance on
profit and loss account for three years in succession,

the company is entitled to ask for a refund of the
stamp duty paid for the third year, and to be allowed
to discontinue paying stamp duty for successive

years so long as the profit and loss account continues
to show a debit balance.

2. The Transfer Duty (' Droit de Transmission') of Fr. 0.72
per Frs. 100, upon the average market price of the
security for the previous year; payable in quarterly
instalments.

3. The Income Tax {* Impdt sur le Revenu
')
of 12 per cent.

on interest or dividends paid.

Note.—In the case of securities on which the
income varies, the tax has to be paid in advance
in quarterly instalments, provisionally calculated

349
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on the basis of four-fifths of the previous year’s
dividend, a final settlement being arrived at after

the actual dividends for the year are ascertained.
The company is entitled to recover the transfer

duty and income tax by deductions made when paying
dividends to its French shareholders. If it does not,
the amount of these taxes is regarded as additional
dividend, and a supplementary income tax is pay-
able based on the total amount of transfer duty paid
for the previous year and on the income tax.

These taxes are payable on the proportion of the capital

estimated by the Fisc to be in circulation in France, the
estimate being based on the number of shares registered in

the names of persons whose addresses are in France, plus the
number of bearer shares estimated to be in France as shown
by the cashing of coupons and other indications regarding

which the company has to furnish information to the

authorities. The minimum assessment is one-tenth for

shares and two-tenths for bonds or debentures and there are

triennial revisions.

It is necessary to appoint a French financial institution

as * Representant Responsable,’ and to forward to that

institution :

—

{a) A declaration of the company’s intention to circulate

in France certain shares; of its undertaking to

pay taxes; and of its appointment of the institution

named as ' Representant Responsable.'

(6) A letter indemnifying the 'Reprfeentant Respon-
sable ' in respect of the ' abonnement.’

These documents are usually drafted by the ' Representant
Responsable ' and signed by two directors and by the secretary,

and sealed before a notary, the notary’s certificate being

legalised by the French consul.

A French translation (made by a sworn translator) of the

company’s complete artides of association has to be published

in the ’ Bulletin des Annonces legales obligatoires k la charge
des sodet^ finand^res.

*

There must also be published in the said 'Bulletin* a
notice, signed by two Directors (such signatures being notari-

ally attested, and legalised) givii^ the following particulars

1. Name of the company.

2. The laws under which the company carries on its

operations.

3. The bead office.
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4. The object of the company.

5. The length of time for which the company is con-

stituted.

6. The amount of the capital, with the amount of each
class of shares, and the amount not yet called up
on the shares.

7. The date when the financial year ends, and a certified

copy of the last balance sheet.

8. Full particulars of any debentures.

9. The advantages granted to the promoters, directors

and dl other persons; list of real assets received

from the vendors and consideration paid to the

vendors for same.

10. Particulars of method of convening general meetings,

and place where they are held.

11. Names, addresses and professions of the directors.

The fiscal authorities contend that an 'Abonnement* is

entered into for the whole remaining duration of the company
in the case of shares or, in the case of debentures or bonds,
until they have been redeemed.

In case of absorption or liquidation, the cancellation of the

‘Abonnement' may be obtained upon its being proved to

the satisfaction of the Fisc:

—

{a) In case of absorption ,—^That the exchange of the

shares of the company absorbed against those of

the absorbing company is virtually terminated,

provided that an ‘Abonnement’ has been taken
for the new shares.

(b) In case of liquidation .—That the liquidation is com-
pletely terminated, and the company has conse-

quently ceased to exist.

In order to obtain the admission and quotation of shares n. Introdue-

in the markets ‘i terme’ (which deals in quantities of not tiono! Shires

less than 25 shares, which may, however, be represented France,

by several warrants of lower denominations than 25 shares)

and * au comptant,' it is necessary to make application to the

respective ‘ Syndicats' (through the French firm or institution

entrusted with the introduction, which firm or institution

must undertake to carry over the shares for a period of at

least six months) by means of forms which emlx)dy certain

imdertakings on the part of the company, among which
may be mentioned:

—

A* To the Syndicat des Banquiers en Valours pris la

Bourse de Paris.
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To conform with the usages of the Paris market
(including supplying the Syndicat with copies of the
proceedings at general meetings and other reports and
notices) and, specially to advise the Committee of the
Syndicat, at least 8 days before the next subsequent
settlement, of all rights of subscription, etc., attaching
to the shares, and to fix for the deposit of bearer shares

to secure rights a period terminating not earlier than
the seventh day of the following month.
When pa5dng coupons, not to deduct more than one

country’s tax.

To provide for the renewal of sheets of coupons in

Paris, without expense to proprietors.

To advise the Committee at once of the numbers of

any shares on which a ‘stop' is placed.

B, To the Syndicat des Banquiers en Valeurs au Comptant.

All the above as well as:

—

To furnish the Committee of the Syndicat with two
copies of the proceedings of each general meeting; and
to advise it of the amount payable in respect of each
coupon and the date when such coupon becomes
payable; and all other information of interest to share-

holders.

To replace a defaced warrant on the request of the

Committee.

To exchange warrants for others of different de-

nominations at a fixed tariff within twenty days.

Parquet.—If it is desired to have the shares of a foreign

company quoted on the ‘Parquet,' it must be proved that

the company is constituted in conformity with the laws of

its own country. The form of application, with all the
necessary papers, must be submitted to the French Chan-
cellor of the Exchequer, and quotation is only allowed after

he has given his assent.
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FORMS

1. Share Certificate (with receipt form attached).

2. Share Certificate (without receipt form).

3. Debenture Stock Certificate (with receipt form attached).

4. Mortgage Debenture Stock Certificate (with receipt form
attached).

5. Fractional Certificate.

6. Declaration and Indemnity for Duplicate Certificate.

7. Application for Bonds or Stock.

8. Application for Shares where no receipt for Application is

issued.

9. Application for Shares (with Receipt Form attached).

10.

Application and Allotment Sheet.

n. Allotment Letter (with one receipt).

12. Allotment Letter (with Receipts in full),

13. Letter of Allotment and Interim Certificate.

14. Ofier of New Shares.

15. Common Form of Transfer.

16. Balance Receipt.

17. Notice re Certification on Transfer.

18. Receipt for Transfer over the Counter.

19. „ ,, M through Post.

20. Receipt for Transfer (Alternative form)

.

21. Rubber Stamp on Transfer,

22. Attestation where Deed Executed by Mark.

23. Notice re Lodgment of Transfer,

24. Register of Transfers for Board Meeting.

25. Notice to Party on whose behalf Notice of Restraint has been
lodged.

26. Notice to Party who lodged Notice of Restraint.

27. Request by Executors to be placed on Register.

28. Certificate of Identity.

29. Letter of Indemnity on waiving production of Probate or
Letters of Administration in Small Estates.

30* Call Letter.

353
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31. Share Register.

32. Reply to Bankers, &c., re Notice of lien.

33. Index to Share Register.

34. Card Index to Share Register.

35. Indemnity and Request for Duplicate Dividend Warrant.

36. Debenture Stock Notice and Interest Warrant.

37. Dividend Notice and Warrant.

38. Dividend Request.

39. Specimen Signature and Dividend Request.

40. Debenture Stock Redemption Receipt.

41. Power of Attorney—^Form to be signed on lodgment.

42. „ „ Ditto.

43. Power of Attorney: Model Power.

44. „ „ Statutory Declaration.

45. Specimen Signature of Donee under Power of Attorney.

46. Share Warrant.

47. Receipt for Deposited Share Warrant.

48. Application for Share Warrants.

49. Share Warrant Application Receipt.

50. Receipt for Share Warrants deposited in Exchange for other
Share Warrants.

51. Receipt for Share Warrants Lodged for Registration.

52. Register for issue of Share Warrants in exchange for

Registered Shares.

53. Register for issue of Registered Shares in Exchange for Sliare

Warrants.

54. Share Warrants Register.

55. Receipt for Share Warrants issued in Exchange for Share
Certificate.

56. Application for Registered Shares in Exchange for Share
Warrants.

57. Application for Exchange of Share Warrants.

58. Notice on Presentation of Transfer with nominal consideration
unless adjudicated or properly stamped.

Notb.

—

Forms numbered y, 8, 9, it, ss. X4., and 50 are based upon tboie recommended by tbe
Institute of Bankers and approVM by me Council of the Chartered InsUtute of Secretaricf

.

The forms were specially designed to be used with *window* envelopes.
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FORM No. 2.—Shai*e Certifloate where there is more than one class of Shares*

(For Stock Exchange requirements, see p. 337.)
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FORM No. 4.—Mortgage Debenture Stock Certificate.
PPhr Stock Exchange regulations as to Debenture Stock Certificates, see p. 540.]
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FORM No. 4 (continued).

[back of form]
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FORM No. 5.

FRACTIONAL CERTIFICATE.

The 'A' Company, Limited.

Issue of Shares of £ each.

Fractional Certificate No

Representing One ^ of a

Share.

I HEREBY Certify that the Bearer of this Certificate, upon

presenting the same, together with other similar

Certificates, will be entitled to an allotment of One Fully-paid

«... Share of £ in the Capital of the above-named

Company, subject to the following stipulation:

That within three months from the date hereof, this

Fractional Certificate, together with similar Certificates,

making up one or more whole Shares, shall be

lodged at the Company’s Ofl&ce with the Application Form

endorsed on the back hereof duly signed.

2d. Stamp

Dated the 19 .

By order of the Board,

Secretary.

Entered

N.B.—^This Fractional part of a Share cannot be Regis*

tered, nor can it bear any Dividend until exchanged with

other Fractional Certificates for an entire Share.
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FORM No. 5 (continued).

ENDORSEMENT ON FRACTIONAL CERTIFICATE.

FORM OF APPLICATION.

As the Bearer of this Fractional Certificate, and the

similar Fractional Certificates attached, I (or we) request the

allotment to me (or us) of One whole Share of

and authorise the Company to place my (or our)

name on the Register of Members in respect thereof.

Signature

Name in full.

Address.

Description

Dode ..........M...M.M.W.

N.B.—^This application is only to be signed by the holder

when presenting the Fractional Certificate (with others,

making a complete Share) for registration at the Company’s
Office.



364 SECRETARIAL PRACTICE

tmpwwd
FORM No. 6.

DECLARATION AND INDEMNITY FOR DUPLICATE
CERTIFICATE.

Thb *A* Company, Limited.

I, A, B., of do solemnly and sincerely
declare that I am the Registered Proprietor of in the 'A *

Company, Limited, and that the Certificate numbered . ... in respect of
the said has been mislaid, destroyed or lost; and that I have made,
or caused to be made, diligent but unavailing search for the same ; and I

further declare that I have not sold, pledged, or in any other way dis-

posed of the said and the same are my absolute property.

And I make this solemn Declaration conscientiously believing the
same to be true, and by virtue of the provisions of the Statutory
Declarations Act, 1835.

Declared at this 1

- —. •, 19. -J
A,B,

Before me, X. Y. Z.,

This Declaration must be made and signed either before a Justice

of the Peace, a Notary Public, or a Commissioner to administer
oaths in the Supreme Court of Judicature tn England, and must
bear a 2s. 6d. impressed Stamp.

I, the above-named A. B,, do hereby request The *A* Company,
Limited, to issue to me a Certificate of the .. above mentioned, not-
withstanding the loss of the Certificate numbered and in considera-
tion of the Company so doing, I hereby, for myself, my heirs, executors
or administrators, indemnify the said Company against all claims and
demands, moneys, losses, damages, costs, and expenses which may be
brought against, or be paid, incurred, or sustained by the said Company
by reason or in consequence of the said Certificate having been mislaid,
destroyed or lost, or by reason or in consequence of the issuing to me of
the said Certificate or otherwise howsoever in relation thereto respec-
tively.

I further undertake and agree, if the said Certificate shall hereafter be
found, forthwith to deliver up the same or cause the same to be delivered
up to the *A * Company, Limited, their successors and assigns without
cost, fee or reward.

Dated this day of

Signed by the said A,B.
in the presence of

fid.

Witness's Name
\
X, Y, Z, stamp.

and Address j A,B.
Note,’ —The Indemnity must bear a fid. Stamp, either impressed or

adhesive. The Company may (and will if the account be of any
magnitude) require a guarantee or indemnity by a person of standing
as follows:

—

And I of concur in the above request and guarantee the
performance by the said of the above undertakiog.

(Signature)
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FORM No. 7.

APPLICATION FOR BONDS OR STOCK.
[StM 8| in. by 8^

(See note on p. 354.)

The ‘A' Company, Limited.

Issue of £ 5% Sterling Bonds.

No.......

To the Bank,

London. E.C.

(As Agents for the *A* Company, Limited,)

Gentlemen,

Having paid to you the sum of £. being the deposit

(at the rate of per cent.) payable on application for

£ of the above-mentioned 5% Sterling Bonds, I/we, being

of full age, hereby request that you will allot to me/us that amount
of Bonds, and I/we hereby agree to accept the same or any less

amount that you may allot to me/us, and to make the remaining

payments thereon in cash according to the terms and conditions

of the Prospectus dated 19

Name (in full)

Address (in full)

To be written I

distinctly.
]

Profession or Business.
' (A woman should state whether she is a Spinster, Wife, or Widow.)

DaU„,„ 19 . (Signature)

This Form, when duly filled up as directed above, should be

sent, with the necessary remittance, to the Bank,

Cheques should be made payable to Bearer and crossed

_ If altered from * Order ' to * Bearer ’ the alteration

should be signed by the Drawer,

An acknowledgment wiU be forwarded in due course, either by
Allotment Letter or by return of the Deposit.
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FORM No. 8.

APPLICATION FOR SHARES WHERE NO RECEIPT
APPLICATION IS ISSUED.

[Size in. by 8J *«.]

(See note on p. 354.)

THE 'A* COMPANY, •LIMITED.

Share Capital £
Divided into Shares of £ each.

Issue of Shares of

No
To the Directors of

The 'A* Company, Limited.
Gentlemen,

Having paid to your Bankers the sum of £. being

a deposit of. per Share on Application for. Shares

of £ each in the above-named Company, I /we, being of full age,

hereby request that you will allot to me/us that number of Shares,

and I/we hereby agree to accept the same or any less number that

you may allot to me/us upon the terms and conditions of the

Prospectus (dated ) and Memorandum and Articles

of Association of the Company, and I/we authorise you to place

my/our name(s) on the Register of Members in respect of the

Shares allotted to me/us.

I
Name {in full)

1 Address {in full)

To be written ]

distinctly.
)

Profession or Business.,.

(A womau should state whether she is a Spinster, Wife or Widow.)

(Dated) 19 . {Signature)

This Form, when duly filled up as directed above, should be

sent, with the necessary remittance, to the Company's Bankers,

the ... Bank, ........

Cheques should be made payable to Bearer and crossed

• no*
altered from ‘Order' to ‘Bearer' the alteration

should he signed by the Drawer.

The Company will forward an acknowledgment in due course,

either by Allotment Letter or by return of the Deposit*
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FORM No. 0.

APPLICATION FOR SHARES WITH RECEIPT FORM ATTACHED.
Siu X3 in, by 8^ in.^ the receipt being exactly a quarter of the whole form,

(Sec note on p. 354)

THE ‘A’ COMPANY, LIMITED.

SHARE CAPITAL - - £350.

Divided into Shares of £ each.

Issue op Shares of.

No
To the Directors of

The *A’ Cohpanv, Limited.
Gentlemen,

Having paid to your Bankers the sum of £ being a deposit of..... per Share
on Apphcation for Shares of £-, eadi in the above-named Company, l/we, being
of fuU age, hereby request that you will allot to me/us that number of Shares, and l/we here-
by agree to accept the same or anv less number that you may allot to me/us upon the terms
and conditions of the Prospectus (dated . „ . „ _ ) and Memorandum and Articles
of Association of the Company, and l/we authorise you to place my/our name(s) on the
Register of Members in respect of the Shares allotted to me/us.

(

Name (in full) ... .

Address{tnfull)
lODewnuen

,

distmetiy.
"i

- _ .

Profession or Business _

(A woman should state whether she is a Spinster, Wife or Widow.)

(Date). (Signature) __

This Form, when duly filled up as directed alx>ve, should be sent entire, with the
necessary remittance, to the Company's Bankers, the . Bank, Lombard
Street, London, E C.

Cheques should be made payable to Bearer and crossed
*

If altered from ‘Order’ to ‘Bearer’ the alteration should be signed by the Drawer.

The Applicant is particularly requested to write clearly, within the bordered space below
his or her name and the full address to which the receipt should be sent. For Joint
Accounts the first name should be written within, and the other or others bedow the
bordered space.

• [perforated] •

Name
of First

or of Sole
Applicant.

Address

THE ‘A’ COMPANY, LIMITED.
APPLICATION RECEIPT.

Received for account of The *A’
Company, Limited, from the person(s)
whose name(s) is/are written in the
margin, the undermentioned amount
being a deposit of per share on
Application for Shares in the above-
named Company.

For . Bank, Limited.

Cashier.

Joint
Ai^cantt
fifany)

Names only.

Immmmmmmb 19—
This Receipt, when returned by

the Bankers, must be preserved by
the Applicant to be exdianged hi due
course tor the relative Share Certificate.



APPLICATION

AND

ALLOTMENT

SHEET.
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FORM No. 11.

ALLOTMENT LETTER (WITH ONE RECEIPT).
|

in, by in.^ the docket at the foot being exactly

a quarter of the whole form.]

(See note on p. 354.)

No..

Space for Name and Address of

Allottee to be filled in by the

Company.

Thb 'A' Company, Limited,

London, B.C.,

19

Issue of Shares [Debenture Stock or Bonds] of

Sir or Madam,
In response to your application, you have been allotted

Shares of f each
of the *A' Company, Limited.

/ Debenture Stock or Bonds
The Amount payable on Application and Allotment

'
* per cent.)

^

You have already paid . . . . . . . . • • i

Making amount (itts/rom you on Allotment .. •* £

Making amount due to you, for which a cheque is enclosed £
Payment of the amount due from you should be made on or before

as directed below.
[Further perticnlan with regard to this Issue can be inserted here as required.]

By Order of the Board,
Secretary.

This Form, with remittance, must be forwarded entire to the Com-
pany*s Bankers, the Bank,
who will return it duly receipted. It should then be carefully preserved
to be exchanged for the relative Certificate {or Scrip) in due course.
Notice will be given by the Company (by advertisement) when ^e
allotment lettci is ready for exchange.

Cheques should be made payable to Bearer and crossed
^

If altered from 'Order' to 'Bearer' the alteration should be signed by
the Drawer,

Keceived for account of the 'A ' Company, Limited, the above amount
due on Allotment.

For. Bank, Limited,

Dale...

,
[pirporatsd] <

Cashier.

19~

Allotment.
THE 'A' COMPANY, LIMITED

No

£
Date... .19-
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FORM No. 12.

ALLOTMENT LETTER (WITH RECEIPTS FOR AMOUNT
DUE ON ALLOTMENT AND FOR PAYMENT IN FULL).

{Size 13 in. by 8^ iw., the dockets being exactly a fourth
of the total length.']

(See note on p. 354),

6d.
Stamp

No -

The ‘ A * Company, Limited,

London, E.C.,

, I9--

IssuE OF Shares [Debenture Stock or Bonds] of

Space for Name and Address of
Allottee to he filled tn by the

Company.

Sir or Madam,
In response to your application, you have been allotted

Shares of £ each
7 rvi. 1 ^ ‘A* Company, Limited.
£ Debenture Stock or Bonds

The Amount payable on Application and Allotment

(viz., £
' per cent.)

You have already paid . . . . . . • • • • £

Making amount due from you on Allotment . . • • £
or

Making amount due to you, for which a cheque is enclosed £

Payment of the amount due from you should be made on or before

the as directed below.
[Further particulars as to Payment In Full should be Inserted here.)

By Order of the Board,
Secretary.

This Form, with remittance, must be forwarded entire to the Com-
pany's Bankers, the - Bank, ...

who will return it duly receipted. It should then be carefully pr«ierved,

to be exchanged for the relative Certificate {or Scrip) in due courac.

Notice of such exchange will be given by the Company (by advertise-

ment! .

Cheques should be made payable to Bearer and crossed
^

If altered from * Order ' to * Bearer * the alteration should be signed by
the Drawer.

Received for account of the

'A' Company, Limited, payment
in full on the above-mentioned
Shares.

Stock.
For Bank

Received for account of the

*
N* Company, Limited, the amount
due on A llotment.

For ...Bank

Cashier. !

Date.... 19 ‘

,
[PERrORATBD] .

No

Date

.

Cashier.
19

PAYMENT IN FULL. No ALLOTMENT. No..

THE 'A* COMPANY, LTD.,
^
THE 'A' COMPANY, LTD

Date
£

DtOt .t9-_
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FORM No. 13.

LETTER OF ALLOTMENT AND INTERIM CERTIFICATE.
{This form should be printed on stout paper.)

The *A' Company, Limited.
To A. B. No

This is to Certify that in accordance with your application you
have been allotted and registered as the holder of Shares
of each in The Company, Limited, numbered from
— to — inclusive, upon which you have paid the sum of

per Share.

The remaining instalments are payable as f

per share on 19

£-~ „ „ - 19

£-~ >. „ 19

~— Director,

- Secretary,
(Address of Company)

, 19...

Received on Account of The ' A ' Company, Limited, /or The
-Z' Bank.

Instalment due 19 , £ t Cashier 19

„ „ 19— , £ f f Cashier 19

„ „ 19-..-, £ : •• Cashier 19

—

The ‘A* Company, Limited.

Instalment due 19 — £ Date 19......

Allotment Letter No,.....,.. Cashier*s Initials

tPBBPORATBD] ^
The 'A' Company, Limited.

Instalment due ...19...., £ : Date 19—

.

Allotment Letter No, Cashier*s Initials

[PIBSORAISD]

The *A' Company, Limited.

Instalment due 19— , £ : Date 19—

.

AUotmeni Letter No, Cashier*s Initials
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FORM No. 14.

OFFER OF NEW SHARES, TO ACCOMPANY CIRCULAR OF
THE COMPANY.

[5tM 13 in. by 8^ in., the receipt being a quarter of the whole /orm.]

(See note on p. 354.)

[promt]

The 'A' Company, Limited.

Authorised Capital £ , divided into Shares of £ each
of which Shares have been issued and are fully paid up. ,

Further Issue of Shares of £ bach.

At Par.

At a Premium of per Share.

London, E.C.,

19...-.

To the Shareholder whose name and address are written

in the bordered space on the Reverse of this Letter,

Sir or Madam,
With reference to our Circular of this date, your present holding and

the extent of your right to participate in the above-mentioned issue are
specified on the Reverse of this letter, opposite your name and address.

If you intend to take up the shares to which you are entitled, you will

please fill up and sign the Form of Acceptance and forward the entire

sheet, with the necessary remittance, to the Company's Bankers, the

Bank
to be received by them not later than

If you desire to transfer your rights you must sign the ' Form of Re-
nunciation and Nomination,’ as set out on the reverse of this letter, and
your Nominee(s), who must be of full age, must (instead of you) then fill

up and sign the Acceptance Form and forward the entire sheet, with the
necessary remittance, as directed in the preceding paragraph.

Should you elect to divide your rights, the entire Form must be
deposited at the Company’s Office to be cancelled and exchanged for
Split Forms.

If the Conditions as to Acceptance and Payment are not duly observed,

your right to participate in the above-mentioned Issue wiU he absolutely

forfeited {and the Directors will deal with the Shares for the benefit of the

Company at their discretion).

Yours faithfully,

Secretary,

()nni<0BASSD9

A Share Certificate in the name of the Acceptor will be ready on
It will be exchanged on or after that date at the Company's Office,

in exchange for the Receipt on the ba^ hereof*

[P.T.O.
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FORM No. 1 4 (continued).
[back op POBM X4.]

The 'A' Company, Limited. No
Present holding Shares.

Entitled to a

pro rata allotment of Shares

space for Name and Address
of Shareholder, to be filled in

by the Company.
Joint

Shareholders
(if any)

Names omy.

Form op Rsnunciation and Nomination, to be signed by the Shareholder only if the
Rights are renounce.

To the Directors of The ‘A* Company, limited.

I/we hereby renounce my/our right to the above-mentioned new SharesName (in

fuU) Ad-
dress, and
Occupation
of Nomi-

If

state whe-
ther Spin-
ster, Wife
or Widow.

and nominate..

to have all the benefits of the ofier contained in your Circular dated

{Signature of s

Shareholder)* j
~

Date

Affix stamp.
Under

£5 Nominal

,

id.;

_ 19— £5 and over,
Sd.

*[Instructions as
to Signatures of
Joint Holders.)

Form op Acceptance to be signed by the Shareholder or Nominee.
To the Directors ofThe * A’ Company, Limited.

Having paid to your Bankers the sum of £ [being the First Instalment at
the rate of per Share] in respect of Shares referred to in the within letter.

I/we the above-mentioned Shareholder(s)/Nominee(s) hereby accept your offer of the said
Shares pursuant to the Memorandum and Articles of Association of the Company and subject
to the terms and conditions of your Circular of and I/we authorise you to place
my/our name(s) on the Register of Members in respect of the said Shares.

{Signature ofAcceptor)

Date^ -19.—.

Cheques should be made payable to Bearer and crossed

If altered from ‘Order* to ‘Bearer* the alteration should be signed by the Drawer.

'-—••[perforated]'

Name
of first

or of
Sole

Acceptor.

Tbs ‘A* Company, Limited.

Further issue of Shares of £ each at No
Rbcexvbd for Account of The ‘A * Company.
Limited, from the person (s) whose name(s)
is/are written in the mar^ the undermen-
tioned amount, [being the Firstlnstahnent at
the rate of ^ Share], payable on Accep-
tance of Shares of above-mentioned Issue.

For Bank Limited

Addmw

Joint
Aoocpton
(H mtr)

Naxamoaly.

STAMP

Cashier,

For instroctioiia as to exchange of ttdi
Receipt for Certificate, tee reverse.
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FORM No. 15.

COMMON FORM OF TRANSFER.

I/We, A.B., of »in 'consideration of the sum of

paid by C. D., , hereinafter called the said

Transferee, do hereby bargain, sell, assign and transfer to the said

Transferee, pounds Stock ( shares of £ each,

paid numbered from .. to inclusive) of and in the

undertaking called The ‘A* Company Limited, to hold unto the said

Transferee, his/their Executors Administrators, and Assigns, subject'to

the several conditions on which I/we held the same immediately before

the execution hereof; and I/we, the said Transferee, do hereby agree to

accept and take the said Stock (shares) subject to the conditions afore-

said. As Witness our hands and Seals this . ..day of in the

year of our Lord One thousand nine hundred and .. . .

Signed, sealed, and delivered by the above-named

in the presence of

:

a

Signature -

Address ...

Occupation..

Signed, sealed, and delivered by the above-named. .

in the presence of:

Cfl

d

Signature

Address

Occupation ..

A. B.

C. 2>.

1 The Consideration-money set forth in a Transfer may difier from that which the first

Sdler will receive, owing to tub-sales by the original Buyer; the Stamp Act requires that in

such cases the Consideration-money paid by the Sub-purchaser shall be the one inserted in

the Deed, as regulating the ad valorem Duty; the following is the Clmtu in question:

Where a Person, having contracted tor the purchase of any IVoperty, but not having
obtained a Conveyance thereof, contracts to sell the same to any other Person, and the

Property is in consequence conveyed immediately to the Sub-purchaser, the Conveyance
is to be charged with ad valorem Duty in respect of the Consideration moving from the

Sob-purchaser.*—[54 & 35 Vic. cap. 39, see. 58, sub-aec. 4,]

For the recommendations of the Council of the Institute in regard to

execution of transfers^ see Chapter VII.



Thb

*A'

Company,

Limited.

i

The

*A*

Company,

Limited.
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FORM No. 16.

BALANCE RECEIPT.

O
ui

2;

o
Q
Z
O

o

a «

CQ

O
D
B
c4

d
o
JS

d

0)

I

I

§
w>
d

a
Xi
(A

XA
o
0

'*-*

If)

u
O

O

d
pS

d

.d

d&
2
CL.

a?

3
Ld

u
rt

xi
o
.3
*5

. Caaivao.<ra3d]

u
o

«

CO

0 O " Jh

^ ^
Si .d o
XS u

d H "jg to

« > I?

+3 ’5
73 2
d Z3
o o

Ht

a>

o Q

o o o .d «

"
g i"! s

rt c;
CJ

fc- O 0)

v2 -P 2
V ^ %

5 3 rt

3 o

X o -M

u 5 'd

it ^

d .52

d

CC

+J
o -
d T3
CO
o -

o o
>*-

V
4-> Li

3^ C
9 ‘3

d ^
d

-.5 d

O 4;

§ I

2 I
> --

11
Is?
to

§.S
.d V

d

3 !S
3 Tt

[2cS
o a>

o

d rt

i2 d
d pq

d
d
.d .73

^ u.a*

>.2 8
d ^ d
d -S

»-

’ 0
CJ

W.
u

52
5 d

3^

Vi

0
0 Vi

*.d
.4.*

d
22

0

0
WJ
*0

f-H

"T
y
Vi

rt

S s

Ms
0
60
d
rt

*3

X

L-t

*2

d

y
Ld

€
0

«.M

0
d
0

1
td

d
TJ
0

0
y
d

"d
0
Vi

w
H
0

[3 '*-* ^ Vh

H
0

u
')

x>

'XS
0
s

'43

u
4)

60

H
3
cr 22

y
0 — ^

d; c)
r* tr

y
U|

22
'O

2
CJ 0 Xi 2 X ? d 0 ’5

CL.

d
jd

I

I
^ .

•s 'ST

iO

I

.d

oq

I
d
22

y
o

*1

C5

E
3
O

5

I

2

1



376 SECRETARIAL PRACTICE

FORM No. 17.

NOTICE RE CERTIFICATION ON TRANSFER.

[This notice should he enclosed in a plain envelope as a

precaution against interception,]

The 'A' Company Limited,

London Wall, E.C.

19—
To A, B,

Dear Sir or Madam,

Please note that the undermentioned Deed of Transfer,

purporting to be signed by you been presented for

certification. when executed by the transferee, will,

subject to the approval of the Directors, be duly registered:

STOCK I
OR NAMES OF TRANSFEREES

NO. OF SHARES

Unless I hear from you to the contrary by return of post

I shall assume the same to be in order.

Yours faithfully,

Secretary,



The

'A*

Company,

Limited.

APPENDIX F

FORM No. 18.

RECEIPT FOR TRANSFER OVER THE COUNTER.
(See alternative Form No. 20.)
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378 SECRETARIAL PRACTICE

FORM No. 19.

RECEIPT FOR TRANSFER THROUGH POST AND LETTER
ENCLOSING NEW CERTIFICATE.
(See also Forms Nos. i 8 and 20.)

Stgnalwe.



No..

APPENDIX F

FORM No. 20.

379

RECEIPT FOR TRANSFER (ALTERNATIVE FORM).
(See also Forms Nos. i8 and 19).



38o SECRETARIAL PRACTICE

FORM No. 21.

RUBBER STAMP ON TRANSFER, FOR RECORD
OF OPERATIONS.

\By using this form on transfer deeds the need for a separate

Register of Transfers is avoided.]

The ‘A’ Co., Ltd.
j

I

Transfer No. .

.

Date Reed. .

.

„ Ackd. .

.

,, Advised
i

„ Passed .

.

Old Cert. No. . . j ,

Transferor's Fo.i
{

New Cert. No.
!

1

Transferee's Fo.
i

Date Cert. sent.
i

FORM No. 22.

FORM OF ATTESTATION WHERE DEED HAS
BEEN EXECUTED BY A MARK.

Signed, sealed and delivered by the above-named A. B.m
our presence, he having signed by a mark in consequence of

being unable [through physical infirmity] to sign his name,
the deed having first been read over and explained to him
and he appearing fully to understand the effect thereof.

[Two Witnesses should attest, one of whom should be a Doctor,
Justice of the Peace, Minister of Religion, Barrister, Solicitor, or other
person of standing.]
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FORM No. 23.

NOTICE RE LODGMENT OF TRANSFER.

[This notice should be enclosed in a plain envelope as a pre^

caution against interception. It should also he printed on tinted

paper to distinguish it readily from Form No. 1 7.]

The 'A' Company, Limited.

London Wall, E.C.

IQ*--

Please note that the undermentioned Deed(s) of Transfer,

purporting to be signed by you, been lodged at this Ofi&ce

for registration, subject to the approval of the Directors, viz.:

STOCK £
OR

NO. OF SHARES
NAMES OF TRANSFEREES

Unless I hear from you to the contrary by return of post

I shall assume the same to be in order.

Secretary.



382 SECRETARIAL PRACTICE

FORM No. 24.

REGISTER OF TRANSFERS (FOR BOARD
MEETING).

Consolidated Ordinary Stock. Date of Registration,

19 --

No. Folio Transferor Amount Transferee Folio

2204 918 Johnson, J. . . 1000 Arliston, Mrs. E. .
. 90 w

2205 2290 Smith, A 800 Adams, E. U. ... 91

2206 1000 Jackson, H. Y. 200 Baildon, J. J. ...209«

2000

Transfers Nos. to , both inclusive, passed

— 19—

* means New Account. The name opposite which it appears has
not previously been entered on the register.
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FORM No. 25.

NOTICE TO PARTY ON WHOSE BEHALF NOTICE
OF RESTRAINT HAS BEEN LODGED.

(This form can be modified, as requisite, where payment of dividends
has been restrained.)

The 'A' Company, Limited,

London Wall, E.C.

Dear Sir(s),

I BEG to inform you that deed(s) transferring the
Stock [ Shares] registered in the joint names of O, P. &
R, S., the Stock ( Shares) referred to in the Afi&davit

and Notice of Restraint dated and lodged at this

Office on the has(ve) been presented here for

(certification /registration), and I have to give you notice on
behalf of the Company that such transfer(s) will* [when
presented for registration] be duly passed by the Directors
after the expiration of eight days from the date hereof, unless
in the meantime proceedings are taken to prevent the registra-

tion of said transfer (s).

Yours faithfully,

Secretary,

• In the case of a transfer already lodged for registration cross out
the words * when presented for registration.

'

[This notice should he sent by registered post.]

FORM No. 26.

NOTICE TO PARTY WHO LODGED THE NOTICE
OF RESTRAINT.

The ‘A’ Company, Limited,
London Wall, E.C.

- 19
Dear Sir(s),

Referring to the Affidavit and Notice dated
filed and lodged by you at the Company’s Office

on restraining the transfer of £ Stock [ „_.Shares]

registered in the joint names of 0 . P. & R. S., I beg to send
you herewith copy of a letter forwarded to-day to

on whose behalf the restraint was placed, notifying
them that the Stock (Shares) is (are) about to be transferred.

Please acknowledge receipt.

Yours faithfully,

Secretary.

notice should be sent by registered post,"]



384 SECRETARIAL PRACTICE

FORM No. 27.

REQUEST BY EXECUTORS OR ADMINISTRATORS
TO BE PLACED ON REGISTER.

PROBATE.

No

To the 'K" Company, Limited.

Name of deceased,

We, the undersigned, E. F. and G. H., Executors of the

Will of the late of -

hereby request you to register us as members of your

Company in respect of the Shares

numbered [or Stock] of such Company,

now standing in the name of the said deceased,

[subject to the several conditions on which the

deceased held the same].

Dated this day of 19

Full Names, Addresses and Descriptions
j

Usual Signatures.

Name

Address

t

£. F.

Description

Name

Address

1

G. H.

Description

Note.—^The Share or Stock Certificates must be lodged at the

Company's Offices with this request

[No stamp is necessary where above form is used without indudina
the words subject ** to the several conditions on which the deceaseo
held the same,"]
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FORM No. 28.

CERTIFICATE OF IDENTITY.

The ‘A’ Company, Limited.

(To be made by a Solicitor, Broker, or other authorised

Agent.)

I, the undersigned, A. B., of London, state

known and been well acquainted for

upwards now last past with C. Z)., who is

the books of The Company, Limited, in

that I have

.. years and

registered in

the name of

as the Proprietor of Shares of.

each, and that C.D., mentioned in the*

herewith exhibited, and of which an Abstract

is hereto subjoined, is the same person as the said

Signature, A. B.

Address

Date. 19.™

*Deed of Transfer, Probate, certificate of death or marriage, or other

document requiring identification.
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FORM No. 29.

LETTER OF INDEMNITY ON WAIVING PRODUCTION OF
PROBATE OR LETTERS OF ADMINISTRATION IN
SMALL ESTATES

To the

WHEREAS
late of

(hereinafter called the deceased) who died on 19

was the registered proprietor of .

shares in the . .

numbered
And whereas the whole property left by the deceased in the United
Kingdom was under the value of /loo (One Hundred Pounds) And
whereas there is no necessity so far as the English Revenue is concerned

to take out a Grant of Representation to the deceased in this Country
as certified by the letter dated ... . ..19 from the

Estate Duty Office, Somerset House, London, W.C., to

And Whereas „

is entitled according to . Law to administer the

Estate of the deceased and to transfer the said shares as appears by
the certificate of «

Now Therefore in consideration of your waiving the production of an
English Grant of Representation to the deceased and of your registering

the transfer of the said shares from the name of

to that of executed

by « and issuing a certificate for the

said shares in the name of

and paying to the amount of any dividends which
have accrued or which may hereafter accrue thereon We
of hereby agree to indemnify

and hold you and each and every of you harmless and indemnified

against all actions proceedings claims and demands costs charges and
expenses which may be brought or made against you or any of you
or which may be incurred or sustained by you or any of you in con-

sequence of your so doing or in consequence of your permitting at any
time hereafter a subsequent transfer of the said shares or any of them.

Dated this -day of... 19-

(Signature)

!

6d.
English
Stamp.

To be signed by a bank in the United Kingdom.
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FORM No. 30.
CALL LETTER.

[Size 13 in. by in., the docket one quarter of the total length of form.'\
(See note on p. 354 )

No

Spacefor Name and Address of
Shareholder y

to be filled in by
the Company.

The ‘A* Company, Limited,

London, E.C.

Call of
[xst, and or 3rd

can as case may be.]

Making the Shares Paid.

Sir or Madam,
I have to inform you that the Directors, by a Resolution of the

Board dated
,
have made a Call as set forth above.

The amount due from you in respect of the . . Shares

registered in your name is . which must be sent on or

before . together with this entire Notice, to the

Company's Bankers, the Bank,
who will return the Notice duly receipted.

[Particulars should be ^iven here if the Certificate requires endorsement, or the Articles of

Association provide for any penalty for faUure to pay on due date.]

By Order of the Board,
Secretary.

Cheques should be made payable to Bearer and crossed
,

heootia®''*

If altered from ' Order * to * Bearer ' the alteration should be signed by
the Drawer.

PER Share on Issue of

Making the Shares

... 19 .

Shares.

Recsivbd for account of The 'A' Company, Limited, the
amount of the above-mentioned Call as stated.

For . . .Bank,
Rec<dpt

)

Stamp

Daie

.

« [PSRiORATlD]**

Cashier.

19

No..
THE ‘A' COMPANY, LIMITED.

Call of per Share on Issue of Shares.

Date...

2 B
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FORM No. 31.

SHARE REGISTER.
{THREE ACCOUNTS TO A PAGE,]

Name, A. B, Address

£

(a) Deposit on Allotment

xst caU (Oecupaium)

2nd call

3rd call

Total

Shares Acquired 1 Shares Transferred

No.

of

Certificate

Date
Trans-;

fer 1

No. No.

of
Shares

(a)

ill

nt
if No.

of

Certificatt

Trans-
Date fcr

;

No.

1

•Sg
! 0 2igr X3

i

Distinctive
Numbexs

1

i

j

From To
1

1

i

1

1

i

From
j

To

i

i

1

(a) Where shares are fully paid this can be omitted.
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FORM No. 32.

FORM OF REPLY TO BANKERS AND OTHERS
RE NOTICE OF LIEN.

The ‘A’ Company, Limited,

London Wall, E.C.

........................................I

With reference to your communication dated the

which purports to be a notice of the deposit

of certain Certificates of Stock [Shares] of this Company
with your Bank, I beg to inform you that the Company

and its OflScers are unable to recognise, or in any way
act upon, the said communication.

I return it herewith.

To the Manager
Secretary.

(Per Registered Post.)

Bank.
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form No. 33.

INDEX TO SHARE REGISTER.
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APPENDIX F

FORM No. 34.

CARD INDEX TO SHARE REGISTER.
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392 SECRETARIAL PRACTICE

FORM No. 35.

INDEMNITY AND REQUEST FOR DUPLICATE
DIVIDEND WARRANT.

To The *A' Company, Limited.

In consideration of The ‘A’ Company issuing to me a

duplicate Warrant for the [Interest or Dividend] to the

[30 June or 31 December, 19—], amounting to £

on the [amount of holding, e.g. £100 ordinary stock] registered

in my name, in lieu of the original Warrant No dated

which has been lost, destroyed, or mislaid, I hereby undertake

and engage for myself, my Executors, Administrators and

Assigns, to hold the said Company, and the Directors and

Officers thereof, harmless and indemnified against all losses

and expenses which may arise in the event of the said

original Warrant being paid or forthcoming at any future

time, or otherwise in consequence of the said Company

issuing a duplicate to me as aforesaid, and I request that

such duplicate Warrant may be issued to me accordingly.

Dated this ^day of. 19

1

Signature^ -

;

6d. STAMP
unless

I

under Is

Address

Witness:

Signature

Address

Occupation
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FORM No. 36

393

DEB. SERIAL NO. No

DEBENTURE STOCK NOTICE AND INTEREST WARRANT,

Hi
"•8 *
S S'®

^li
s®!
JsS £

•*11 I
§-« 9

itt !
Z8S 5|as J
" S«i
S&S T9H s^i

5 •a-
9'2

£ m
2 11.-

2 all
^11nl ^
Si'S e
O'-- 9) o
P

1
III
liE s
11-8 S

s|! §
S»<S§ <8

111! IIMM
"iir

THE *A' COMPANY, LIMITED,
London, E.C. 2

. 19—
To For the ajc of

Sir (or Madam)

I beg to send you subjoined a Warrant in payment of Interest

to , 19 less Income Tax, payable on the 19.....

,

on Debenture Stock of the Company according to the Register of

Stockholders on the , 19 when the Transfer Books
were closed.

Registered
Holding

Amount of
Interest

5 % First Debenture Stock

Interest for half-year to , 19.
£ £ S. d.

4J % Second Debenture Stock
Interest for half-year to .. , 19

i

i

Less Income Tax at in the £ ..

Amount of Warrant . £

r certify that Income Tax on the money out of which the

above Interest is paid will be duly accounted for by the Company
to the proper Officer for the receipt of Taxes.

Your obedient Servant,

Secretary.

N.B.*—This statement will be required by the Inland ReTenne as a voucher if

repayment or abatement of Income Tax is claimed, and should therefore

be carefully preserved by the Proprietor. A eharge will be made for each

duplicate issued.

PBBFOEATBD

[Continued on neat page.
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FORM No. 36 {continued).

{This form has been settled hx the Council in conjunction with the

Institute of Bankers,)

Warrant No, /. .

DKBENTURE WARRANT.

The 'A'

To THE - X ^ BANK, Ld.

Company, Li

London,

W
I

6 ? I

? I

R f

MIXED.

E.C -.19

(Revenue Stamp)

Lombard St., London, E.C. 3.

Pay to or Order

For and oni behalf of the 'A' Company, Limited.

\Stgnature

{ot Signatures)...

Signature oj Payee .

Note—This Warrant must be signed by the payee and presented to

the Company’s Banker's within six months of the date hereof.

Enter :—

T

(town), Af (metropolitan), or C (country), whichever letter

is applicable.
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FORM No. 37.

DIVIDEND NOTICE AND WARRANT.

(The details required by s 33 of the Finance Act, 1924, sec p. 265, must
be stated in all payments after 30th November, 1924, by companies
incorporated in Great Britain and Northern Ireland, including those of

them making * free of tax ' payments.)

No

THE -A' COMPANY LIMITED.

London E.C. 19 .

No.

Dividend of

of £ each

£

IK*r share on shares

Dividend . . • • £ •

Income Tax at

m i\ .. i ; ;

Same oj Proprietor

I certify that the Income Tax on the profits out of which the above-

mentioned dividend is paid, has been, or will be, duly accounted for

by the Company to the proper Officer for the receipt of Taxes.

Proprietors daiming exemption from Income Tax are informed that

the Inland Revenue Department will accept this statement as proof of

the deduction.

Secretary.

[C<mtiHHed on next page.
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FORM No. 37 (continued)

»

Senal No ^ Dividend Warrant No

DIVIDEND WARRANT.

The ‘A* Company, Limited.

London, E.C. 2 19....

To THE ‘ X ' BANK, Ltd.

Lomba

Pay to

Q cj (Revenue Stamp)
^ o'

rd St., Londo

the sum of

For and on.
I

behalf of the;

n, E.C.3.

. or Order

*A* Company, Limited.

Signature

{or Signatures) -

Signature of Payee

Note.—This Warrant must be signed by the Payee and presented

to the Company's Bankers within six months of the date hereof.

Enter :—

T

(town), Af (metropolitan), or C (country), whichever
letter is applicable.

(She wairant within 4iiu. by siins. vertical, and S^ins. horiconUI; or oomMoed site

of warrant and ooonterfoU within Sins, and ii ins. vertical and S^ins. horijHxitaL]
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FORM No. 38-

DIVIDEND REQUEST.

Address

19.

To The ‘A’ Company, Limited.

hereby request that you will transmit by post and

pay the Dividends and Interest from time to time payable

on the Stock and Shares standing registered, or which may

hereafter stand registered, in ^ name(s) in the books of

your Company, to

whose receipt shall be your full and sufficient discharge.

Signature of Proprietor

Note.—

I

n case of a joint account all holders most sign.
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FORM No. 39.

SPECIMEN SIGNATURE AND DIVIDEND REQUEST.
{Thts Form may he sent out with Certificate in the case

of all new holdings.)

No,
The Company, Limited,

London Wall, E.C 19....

To

{Address)

For Office Use Only Plcase faVOUF 1110 with a Specimen of

I No of
;No.of Shares yout Ordinary signature below, returning

‘

I

or Amount .

'

^
;

of Stock this form to me.

i
If you desire that Dividends or

1
Interest on your Shares [or Stock]

should be paid to your Bankers direct,

please also fill up and sign the form at

foot hereof.

Secretary.

Ordinary Signature of
Shareholder or Stockholder

To The ‘A' Company, Limited.

hereby request that you will transmit by post and

pay the Dividends and Interest from time to time payable on

the Stocks and Shares standing registered, or which may

hereafter stand registered,^ name(s) in the books of your

Company, to

whose receipt shall be your full and sufficient

discharge.

Date 19

(Signed).,..

Note.—

I

n the case of a joint account all holders must sign.
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FORM No. 40.

DEBENTURE STOCK REDEMPTION RECEIPT.

Received of the ' A ' Company, Limited, the sum of

in full satisfaction and discharge

of all moneys payable or to become payable in respect of the

£ Stock of the said Company of

which the registered proprietor(s) referred to in the

Certificate(s) numbered and of all claims and

demands on account thereof. The said Certificate(s)

delivered up by for cancellation of the £

Stock therein referred to.

Dated the ...

Signature

Address,

Signature

Address

Signature

Address.,^
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FORM No. 41.

FORM TO BE SIGNED ON LODGMENT OF
POWER OF ATTORNEY.

(Address)

With reference to the Power of Attorney dated

19 granted by me in favour of C. D., and lodged at the

Company’s Office for registration, I beg to inform you that

the following is the signature of my said Attorney, and that

the Power is still in force.

Signature of Proprietor

Witness to Signature ofProprietor .....

Address

Occupation

Signature of Attorney



APPENDIX F 40X

FORM No. 42.

(See also Form 44.)

FORM TO BE SIGNED ON LODGMENT OF POWER
OF ATTORNEY WHERE SIGNATURE OF DONOR
IS UNOBTAINABLE.

19-

WiTH reference to a Power of Attorney dated

granted to me, the undersigned, by and lodged at

the Company’s Office for registration, I beg to inform you

that I desire to act upon the said Power of Attorney, which

is unrevoked and in full force.

Signature

the undersigned being the of the Donor of the

Power, certify that acquainted with the Attorney

above mentioned, and that the above is his signature.

Signahtre

Address.
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FORM No. 43.

POWER OF ATTORNEY.
standard form approved by the Chartered Institute of Secretaries.

[Copies of this form may be obtained at the Depots of the Solicitors
Law Stationery Society Ltd., in London, 22, Chancery Lane,
^^.2; 27, Walbrook, E C. 4; 49, Bedford Row, W.C. 1 ; 45, Tothill
Street, S.VF. 1 ; and 15, Hanover Street, W. 7.]

KNOW ALL MEN BY THESE PRESENTS, that I

of hereby appoint..^

(«) jointly and severally to be my Attorneys and Attorney in my name
and on my behalf to do or concur with others in doing all or any of the

following acts and things to the intent that the powers hereby conferred

shall extend to all matters in which I am or may become interested,

whether solely or jointly and whether in my own right or as partner

trustee, executor, administrator, or otherwise :

—

(1) To demand, recover, enforce and give good and sufficient

receipts, discharges and indemnities for and in respect of all

property, money, securities and nghts to which I am now or may
hereafter become entitled, and to effect a compromise or release

of any claim in respect thereof and of any claim against me.

(2 )
To apply and subscribe for (whether absolutely or

conditionally), buy, accept or otherwise acquire, and to sell, assign,

exchange or otherwise dispose of, stocks, funds, shares, deben-
tures, debenture stock, securities and investments of every descrip-
tion, however constituted and wherever issued, and whether now
existing or hereafter to be created, and any options or rights in

respect thereof; to enter into underwriting and sub-underwriting
agreements; and generally to manage and vary investments.

(
6 ) (3 )

To operate on any banking account, and to open and
operate on any new banking account, and to draw, sign and
endorse cheques, bills of exchange and dividend and interest

warrants.

(4 )
To buy and sell goods of all kinds, and to effect and tnaintain

insurances on real and personal property, and insurances against
loss and liability generally.

(5)
To give, vary and revoke instructions as to the manner in

wluch any moneys payable to or by me (whether periodically or
otherwise) shall be paid or dealt with.

(
6)

In connection with any stocks, funds, shares, debentures,
debenture stock, securities or investments, to attend and vote or
appoint any person to attend and vote as my proxy at meetings
of the holders thereof, and to efiect, sanction or oppose any
exercise or modMcation of rights.

(7)
To institute, defend, compromise, abandon or submit to

judgment in, any legal proceedings, and to join in and submit
to arbitration, to give security or indemnitieB for costs, to pay
money into Court, and to obtain payment of money lodged in

Court.
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FORM No. 43 {continued).

(
8

)
To present, support or oppose any petition for winding

up or bankruptcy ; to join in, sanction or oppose any composition or
arrangement; to attend and vote or appoint any person to attend
and vote as my proxy at any meetings of creditors: to make and
file proofs of claim; and generally to represent me in any liquida-
tion, bankruptcy or insolvency.

(9) To apply for Probate or Letters of Administration and any
similar grants and to obtain or enter into any bond of suretyship
in connection therewith.

{c) (10)

And for all or any of the above purposes to sign, seal, deliver, execute

and do any deeds, transfers, documents, acts and things as effectually

as I myself could do if personally present, and to employ and remunerate

bankers, brokers, lawyers and agents.

And I hereby declare that these presents shall be irrevocable for

.calendar months from the date hereof and shall

at all times be conclusively binding in favour of third parties who have

not received notice of revocation but so that the exercise by me in

person from time to time of any of the powers hereby conferred shall

not be deemed to be a revocation.

In witness whereof I have hereunto set my hand and seal this . .

day of . . One thousand nine hundred and

Signed, sealed and delivered

by the above-named

in the presence of

Witness's signature

Address

Occupation or description.

Notes.
(a) If only a single Attorney is appointed strike out the words "jointly

and severally ' and ' Attorneys and." If a power of substitution
is required, this should be added in clause 10.

(d) The clause as printed does not authorise the acceptance of bills; if

required, insert the word ‘accept’ after the word ‘sign’ and
the words ‘promissory notes’ after the words ‘bills of ex-
change.’

(c) The form as printed does not cover dealings with land or premises,
nor does it confer certain other powers, e.g. to lend money, to
borrow money, to pledge securities, to give guarantees, etc.

Insert in clause 10 any supplementary powers.

(d) Insert the number of months, not exceeding twelve.

2C
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FORM No. 44.

FORM OF STATUTORY DECLARATION VERIFYING
POWER OF ATTORNEY.

(under Sec. 8o of the Law of Property Act, 1922.)

I

of

hereby solemnly and sincerely declare as follows:

—

1. I am the lawful holder of a Power of Attorney dated

the day of 19 and

granted by

of

in favour ot (a) . .

2. I have not received any notice or information of the

revocation by death or otherwise of the said Power

of Attorney and believe the same to be in full force.

And I make this Declaration conscientiously believing the

same to be true and by virtue of the Statutory Declarations

Act, 1835.

Declared at

this day of

^9

before me

A Commissioner for Oaths.

14 * myself solely/ *me and jointly and severally/

* the Secretary for the time being of the Company, Ltd.,

which office 1 now hold/ or as the case may be. If it is desired to

exhibit the Power or a copy, add ** [a copy of] the said Power marked A
is exhibited hereto/'
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FORM No. 45.

SPECIMEN SIGNATURE OF DONEE UNDER
POWER OF ATTORNEY.

Londok Wall, London, E.C.2,

Dear Sir,

A Power of Attorney executed by

in your favour, having been lodged here for registration, I

shall be glad if you will kindly furnish me with a specimen

of your signature on the attached form, which please

return by next post, in the enclosed stamped envelope.

Yours faithfully.

Secretary.

Specimen Signature of

the duly appointed Attorney of
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FORM No. 46.

SHARE WARRANT.
The ‘A’ Company, Limited.

Incorporated under the Companies Acts 1908 to 1917.

Capital £
Divided into Shares of each.

Share Warrant to Bearer for 100 Shares of each.

Share Warrant No
This is to Certify that the Bearer of this Warrant is

entitled to 100 (one hundred) fully paid up Shares of

each numbered as below, in The
'A’ Company Limited, subject to the Regulations of the

Company and to the conditions for the time being governing

the holding of Share Warrants to Bearer issued by the

Company.
Distinctive Numbers

Number (Inclusive)

of Shares From To

Given under the Common Seal of the Company./
^

this day of 192 \

- Director.

Secretary.

Note.—This Warrant is issued subject to the Conditions for the time
being governing the Jiolding of Share Warrants in the Company as
determined by the Board of J>irectors of the Company, such Conditions
may be obtained free of charge at the Offices of the Company, London
Wall, London, E.C.2.

The ‘A'

Talon for Fresh Supply of
Coupons for Share Warrant
to Bearer representing

(100)
Skar.s.

Company, Limited.

Share Warrant No ..

The Bearer of the above Warrant
will receive in excliange for this

Talon a fresh supply of Coupons
when those below have fallen due.

— Secretary.

The *A' Company, Limited.

Dividend Coupon No. . . on 100 Shares.

Included in the Share Warrant numbered as below
for Dividend payable according to Advertisement to
be issued by the Company.
No

Seeretofy.
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FORM No. 47.

RECEIPT FOR DEPOSITED SHARE WARRANT.

The *A* Company, Limited,

London Wall, E.C.

This is to Certify that

has, in accordance with the regulations of the Company, deposited the

under-mentioned Share Warrant (s) m respect of which he is entitled

to attend the Extraordinary (or Ordinary) General Meeting of the

Company to be held at

on the day of . . ^ig.

Dated the day of 19

For The 'A * Company, Limited,

Secretary,

Denominatioo Distinctive Nos. of Warrants
^°’(in wwds***^ 1

Sharw

One A

Five B -
^ 1

Ten C . ,

'

i

Twenty D.. : 1

( !

One Hundred E.
1

!

Two Hundred F. 1 -!

Five Hundred G
j

Total No. of Warrants . . i

Total No of Shares ..

iMPOftTAHT.—^The Warrants named herein will only be delivered in

^ exdiange lor this Certiheate, which must be carefully preserved*
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FORM No. 48.

APPLICATION FOR SHARE WARRANTS.
No

To

The *A* Company, Limited,

London Wall, London, E.C.

I/We the undersigned, request you to issue to me/us Share Warrants

to Bearer as undemoted in respect of fully paid Shares,

numbered as below, now registered in my/our name(s). Enclosed

herewith is/are Share Certificate(s) Nos. ..in respect of those

Shares together with remittance for the amount of Stamp Duty and

fees payable as hereunder.*

Please forward the Warrants by registered post to:

—

Name ....

Address

No. of DISTINCTIVE NUMBERS
Shares From To /

Signature

Address

Occupation

,
Stamp Duty Total Duty
per Warraot Payabla

Warrants, each for i Share, . . Shares £

„ „ lo Shares, .

,, II 20 ,, .... ,,

,, II lOO ,, „

~— »> >> 200 ,, ,,

It II 5®® •» — “ ft

Total Warrants.

Application Fee

Warrants at is, per Warrant

..02 6

N.B.—It cannot be guaranteed that Warrants will be issued in strict

accordance with the above application.
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FORM No. 49 .

SHARE WARRANT APPLICATION RECEIPT.

The *A' Company, Limited,

London Wall, E.C.

Received from - the

uadermentioned Share Certificate (s) to be exchanged for Share Warrants

to Bearer.

Share
{

Certificate

No.
Name of Shareholder 1

1

No. of !

Shares
|

Distinctive Numbers

From To

1

This receipt is of no value except as a mere acknowledgment of the

Share Certihcate(8) and fees noted hereon.

The Share Warrants to Bearer in respect of the above-mentioned

Shares will be delivered, when ready, in accordance with the instructions

oi the registered proprietor.

SscfBUuy.

p$r

Fee and Stamp Duty paid £
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FORM No. 50.

RECEIPT FOR SHARE WARRANTS DEPOSITED IN
EXCHANGE FOR OTHER SHAKE WARRANTS.

Thb *A* Company, Limited,

No London Wall, E.C.

- 19

—

Received irom

the undermentioned Share Warrants to Bearer deposited in connection

with application for other Share Warrants made by

No. of Dtstinctive No. of
jOistinctive Numbers of Shares

rants
uS« viX

Warrants
Shares

Frcmi To

A One .

t

B Five

'

!

C . . . Ten - .

D
j

Twenty
|

• 1 -

— .. E
1

One Hundred -—
F

t

Two Hundred

G Five Hundred
1

i

Total Number of Shares
(in words) ..

The New Share Warrants will be ready for delivery in exchange for

this receipt within four weeks of the above date.

Fee paid

S§cr$uuy,
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FORM No. 51.
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Secretary.



SHARK

WARRANTS

ISSUED.
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FORM No. 52.

REGISTER FOR ISSUE OF SHARE WARRANTS IN
EXCHANGE FOR REGISTERED SHARES



WARRANTS

SURRENDERED.

REGISTERED

SHARES

APPENDIX F 413

FORM No. 53.

REGISTER FOR ISSUE OF REGISTERED SHARES IN

EXCHANGE FOR SHARE WARRANTS.
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FORM No. 54.

SHARE WARRANTS REGISTER.
(One book for each denomination )

(Denomination), eg. too Shares.

No. of

Warrant

Coupons
attached
Nos

Date of

Issue

Distinctive Nos. of
relative registered

shares

I

Note of

Directors’
initials

Date of

cancella-
tion



PUas«

detach

this

portion

and

return

as

directed.
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FORM No. 55 .

RECEIPT FOR SHARE WARRANTS ISSUED IN
EXCHANGE FOR SHARE CERTIFICATE.

The 'A* Company, Limited, No. .. .

London Wall, E.C 19,...

Dear Sir (or Madam),

I have now the pleasure to hand you herewith (on behalf of .

)i in exchange for Share Certificate No.

Share Warrants as specified on the form of receipt attached hereto,

with the relative Coupons Nos. i to 20 inclusive attached, representing

in all Shares of the Company.

Will you kindly acknowledge receipt of the Share Warrants on the

Form below, returning it to me.

Yours faithfully,

Secretary.
To ... .

[PEItFOUATKD]

RECEIPT.

. 19

Sir,

To The 'A' Company, Limited,

London Wall, E.C.

On behalf of

I beg to acknowledge having received from you the following Share

Warrants with relative Coupons (Nos. i to 20 inclusive) attached,

representing in all . . Shares of the Company, viz.:

—

. .Share Warrants, each for i Share of ;£Nos. A. .to A -

. . . ,, 11 »» 5 It II B. . to B -

,. .. „ >» >» 10 II II C to C . . -

> 20
i> 11 D to D

1» ft 100 It II E. . . to E

*> >f 200 >* >1 F . .. ..to F -

»» It »» 500 >1 It G toG

Total Share Warrants.

Yours faithfully,
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FORM No. 56.

APPLICATION FOR REGISTERED SHARES IN EXCHANGE
FOR SHARE WARRANTS.

Application No

New Share Cert. No

To The * A* Company, Limited,

I, the undersigned, being the holder of the under-mentioned Share

Warrants to Bearer of your Company, representing Shares,

hereby surrender the same to be cancelled, and request that you will

register my name in the Company’s books as the proprietor of the said

Shares.

Please forward the new Share Certificate by post, at my risk, to

Enclosed is 2s. 6d.y being the fee required in accordance with the

Conditions of Issue of Share Warrants.

Signature ...

Name in full

Address ....

Occi^ation

Date. „ . 19

No. of Wananl* Dfstinctive No. of Shares Denomination No. of Shares— A

B.

C

D ..

One

Five

Ten

Twenty

E

F
1

G
!

i

One Hundred

Two Hundred

Five Hundreds
1

1

Total Shares ’
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FORM No. 57.

APPLICATION FOR EXCHANGE OF SHARE WARRANTS
FOR OTHER SHARE WARRANTS.

To the '

K* Company, Limited.

I, the undersigned, being the holder of the under-mentioned Share
Warrants to Bearer of your Company, representing Shares,

hereby surrender the same to be cancelled, and request that you will

issue to me Share Warrants to Bearer as under-noted in respect of the
said Shares.

A remittance for £ , being 2s. 6d. Application Fee, is.

per new Warrant, and Stamp Duty, is enclosed.

Please deliver or forward the Warrants by registered post to

... at

Dated this day of 19 ....

Usual Signature

Name (in full)

Address .....
Occupation

Particulars of Share Warrants Surrendered.
Wairants Shares

Warrants each for i Share of = . . . Shares
.. . it a it 5 it it it

=
it

a it 10 it it it
= . it

>* it „ 20 it it it
= it

»> it „ 100 it it it
=

it

it it „ 200
it it it

=
it

» it n 500 it it it = it

num- num-
bered bered

From To
A
B
C
D
E
F
G

Total Warrants. Total Shares.

Particulars of Share Warrants Required.
Stamp Doty per

Warrant

. . .Warrants each for i Share of £ « Shares i Share

» it it 5 it tt tt
=: 5 »

it „ 10 it it tt
= it 10 it— >> »» », 20 if it tt
= tt 20 tt— it » «> 100 it tt it = tt 100 it

it „ n 200 it it tt
=

tt
200 tt

it M 500 it tt tt = it 500 tt

Total Warrants. Total Shares.
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FORM No. 58.

NOTICE TO BE ISSUED ON PRESENTATION OF
TRANSFER WITH NOMINAL CONSIDERATION
UNLESS ADJUDICATED OR PROPERLY EN-
DORSED.

The *A* Company, Limited.

Transfers made for nominal consideration must either

(i) bear the Inland Revenue Adjudication Stamp, (2) be

accompanied by a written explanation certified by an Official

Deed Marking Officer, or (3) be accompanied by one of the

following explanations signed by the transferor(s) and

transferee(s) or by a Banker or Stock-Broker on their behalf

:

(a) certify that this transfer is made by way of
® Security for a loan.

{h) ^ certify that this transfer is made on re-transfer

to the original transferor on repayment of a loan.

(c) certify that this transfer is made on the retire-

ment of a Trustee.

{d) certify that this transfer is made on the appoint
ment of a new Trustee of a pre-existing trust.

(e) certify that this transfer is made to a mere nominee
^ of the transferor and that no beneficial interest

passes.

(/) ^ certify that this transfer is made to a residuary

legatee of Stock (or Shares) forming part of the
residue divisible under a Will.

(g) certify that this transfer is made to a beneficiary

under a Will in satisfaction of a specific bequest
of the Security transferred.

(A) certify that this transfer is made to the i)erson(s)

entitled to the Security as part of the Estate of

a proprietor who died intestate.

(t) certify that this transfer is made to a beneficiary
under a Settlement on the distribution of Trust
Funds of stock, &c., forming the share, or part of
the share, of those funds to which the bene-
ficiary is entitled in accordance with the terms
of the settlement.



APPENDIX G

[Permission has been given for this reprint, hut it does not

purport to be *by authority/"]

Companies (Consolidation) Act, 1908.

[8 Edw. VIL, c. 69.]

ARRANGEMENT OF SECTIONS

Part I.

Constitution and Incorporation.

Prohibition of large Partnerships,

1. Prohibition of partnerships exceeding certain number.

Memorandum of Association,

2. Mode of forming incorporated company.
3. Memorandum of company limited by shares.

4. Memorandum of company limited by guarantee.

5. Memorandum of unlimited company.
6. Stamp and signature of memorandum.
7. Restriction on alteration of memorandum.
8. Name of company and change of name.
9. Alteration of objects of company.

Articles of Association.

10.

Registration of articles,

iz. Application of Table A.

X2. Form stamp and signature of articles.

Z3. Alteration of articles by special resolution.

General Provisions.

14. ££Eect of memorandum and articles.

15. Registration of memorandum and articles.

z6. Effect of registration.

17. Conclusiveness of certificate of incorporation.

x8. Copies ofmemorandum and articles to be given to members.

4x9 an
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AssocioHons not for Profit.

19. Restriction on charitable and other companies holding land.

20. Power to dispense with "limited** in name of charitable

and other companies.

Companies limited by Guarantee.

21. Provision as to companies limited by guarantee.

Part II.

Distribution and Reduction of Share Capital, Registration
OF Unlimited Company as Limited, and Unlimited

Liability of Directors.

Distribution of Share Capital.

22. Nature of shares.

23. Certificate of shares or stock.

24. Definition of member.
25. Register of members.
26. Annual list of members and summary.
27. Trusts not to be entered on register.

28. Registration of transfer at request of transferor.

29. Transfer by personal representative.

30. Inspection of register of members.
31. Power to dose register.

32. Power of court to rectify register.

33. Register to be evidence.

34. Power for company to keep colonial register.

35. Regulations as to colonial register.

36. Stamp duties in case of shares registered in colonial registers.

37. Issue and efiect of share warrants to bearer.

38. Forgery, personation, unlawfully engraving plates, &c.

39. Power of company to arrange for difierent amounts being
paid on shares.

40. Power to return accumulated profits in reduction of

paid-up share capital.

41. Power of company limited by shares to alter its share

capital.

42. Notice to registrar of consolidation of share capital, con«

version of shares into stock, &c.

43. Effect of conversion of shares into stock.

44. Notice of increase of share capital or of members.

45. Re-organisation of diare captal.
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Reduction of Share Capital,

46. Special resolution for reduction of share capital.

47. Application to court for confirming order.

48. Addition to name of company of ‘'and reduced."

49. Objections by creditors and settlement of list of objecting

creditors.

50. Order confirming reduction.

51. Registration of order and minute of reduction.

52. Minute to form part of memorandum.
53. Liability of members in respect of reduced shares.

54. Penalty on concealment of name of creditor.

55. Publication of reasons for reduction.

56. Increase and reduction of share capital in case of a company
limited by guarantee having a share capital.

Registration of Unlimited Company as Limited,

57. Registration of unlimited company as limited.

58. Power of unlimited company to provide for reserve share

capital on re-registration.

Reserve Liability of Limited Company,

59. Reserve liability of limited company.

Unlimited Liability of Directors,

60. Limited company may have directors with unlimited

liability.

61. Special resolution of limited company making liability of

directors unlimited.

Part III.

Management and Administration.

Office and Name,

62. Registered office of company.

63. Publication of name by a limited company.

Meetings and Proceedings,

64. Annual general meeting.

65. First statutory meeting of company.
66. Convening of extraordinary general meeting on requisition.

67. Provisions as to meetings and votes.

68. Representation of companies at meetings of other com*
panics of which they are members.

69. Definitions of extraordinary and special resolution.

70* Rsgistration and copies of special resolutions.

71. Minutes of proceedings of meetings and directors.
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Appointment, Qualification, of Directors,

72. Restrictions on appointment or advertisement of director.

73. Qualification of director.

74. Validity of acts of directors.

75. List of directors to be sent to registrar.

Contracts, &»c.

76. Form of contracts.

77. Bills of exchange and promissory notes.

78. Execution of deeds abroad.

79. Power for company to have official seal for use abroad.

Prospectus,

80. Filing of prospectus.

81. Specific requirements as to particulars of prospectus.

82. Obligations of companies where no prospectus is issued.

83. Restriction on alteration of terms mentioned in prospectus

or statement in lieu of prospectus.

84. Liability for statements in prospectus.

Allotment,

85. Restriction as to allotment.

86. Effect of irregular allotment.

87. Restrictions on commencement of business.

88. Return as to allotments.

Commissions and Discounts,

89. Power to pay certain commissions, and prohibition of

payment of all other commissions, discounts, &c.

90. Statement in balance sheet as to commissions and discounts.

Payment of Interest out of Capital,

91. Power of company to pay interest out of capital in certain

cases.

Certificate of Shares, <S'C.

92. Limitation of time for issue of certificates.

Information as to Mortgages, Charges,

93. Registration of mortgages and charges in England and
Ireland.

94. Registration of enforcement of security.

95. Filing of accounts of receivers and managers.
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96. Rectification of register of mortgages.

97. Entry of satisfaction.

98. Index to register of mortgages and charges.

99. Penalties.

100. Company's register of mortgages.

101. Right to inspect copies of instruments creating mortgages
and charges and company's register of mortgages.

102. Right of debenture holders to inspect the register of

debenture holders and to have copies of trust deed.

Debentures and Floating Charges,

103. Perpetual debentures.

104. Power to re-issue redeemed debentures in certain cases.

105. Specific performance of contract to subscribe for deben-
tures.

106. Validity of debentures to bearer in Scotland.

107. Payments of certain debts out of assets subject to floating

charge in priority to claims under the charge.

Statement to he published by Banking and certain other

Companies,

X08. Certain companies to publish statement in schedule.

Inspection and Audit,

109. Ivestigation of aflairs of company by Board of Trade
inspectors.

no. Power of company to appoint inspectors.

III. Report of inspectors to be evidence.

1X2. Appointment and remuneration of auditors.

X13. Powers and duties of auditors.

114. Rights of preference shareholders, &c., as to receipt and
inspection of reports^ &c.

Carrying on Business with less than the legal minimum of
Members,

1x5. Prohibition of carrying on business with fewer than seven

or» in the case of a private company, two members.

Service and Authentication of Documents,

xi6. Service of documents on company,
xxy. Authentication of documents.

Tables and Forms,

xx8. Application and alteration of tables and forms.
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Arbitrations.

119. Arbitration between companies and others.

Power to Compromise.

120. Power to compromise with creditors and members.

Meaning of ** Private Company.**

121. Meaning of “private company."

Part IV.

Winding Up.

Preliminary.

122. Modes of winding up.

Contributories.

123. Liability as contributories of present and past members.
124. Definition of contributory.

125. Nature of liability of con^butory.
126. Contributories in case of death of member.
127. Contributories in case of bankruptcy of member.
128. Provision as to married women.

Winding Up by Court.

129. Circumstances in which company may be wound up by
court.

130. Company when deemed unable to pay its debts.

131. Jurisdiction to wind up companies in England.

132. Conduct of winding-up business in High Court in England.

133. Transfer of proceedings.

134. Jurisdiction to wind up companies in Ireland.

135. Jurisdiction to wind up companies in Scotland.

136. Power in Scotland to remit winding up to Lord Ordinary*

137. Provisions as to applications for winding up.

138. Effect of winding-up order.

139. Commencement of winding up by court.

140. Power to stay or restrain procee^gs against company*
141. Powers of court on hearing petition.

142. Actions stayed on winding-up order.

143. Copy of order to be forwarded to registrar.

144. Power of court to stay winding up.

145. Court may have regard to wishes of creditors or con-

tributodes.
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Official Receiver,

X46. Definition of official receiver.

X47. Statement of company’s afEairs to be submitted to official

receiver.

X48. Report by official receiver.

Liquidators,

X49. Appointment, remuneration, and title of liquidators.

X50. Custody of company’s property.

151. Powers of liquidator.

152. Meetings of creditors and contributories in English winding

up.

153. Liquidator to give information to official receiver.

154. Pa3rments of liquidator in English winding up into bank.

155. Audit of liquidator’s accounts in English winding up.

X56. Books to be kept by liquidator in English winding up.

157. Release of liquidators in England.

158. Exercise and control of Uquidator’s powers in England.

159. Control of Board of Trade over liquidators in England.

Committee of Inspection, Special Manager, Receiver.

x6o. Committee of inspection in English winding up.

x6i. Power in England to appoint special manager.
x62. Power in England to appoint official receiver as receiver

for debenture holders or creditors.

Ordinary Powers of Court.

X63. Settlement of list of contributories and application of assets.

164. Powers to require delivery of property.

165. Power to order payment of debts by contributory.

166. Power of court to make calls.

167. Power to order payment into bank.
x68. Order on contributory conclusive evidence.

X69. Power to exclude creditors not proving in time.

X70. Adjustment of rights of contributories.

X7X. Power to order costs.

X72. Dissolution of company.
X73. Delegation to liquidator of certain powers of court in

England.

Extraordinary Powers of Court.

X74. Power to summon persons suspected of having property

of company.
Power in England to order public examination of promoters,

directors, ftc.

3t75*
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176. Power to arrest absconding contributory.

X77. Powers of court cumulative.

Enforcement of and Appeal from Orders,

178. Power to enforce orders.

179. Order for calls on contributories m Scotland.

180. Enforcement of orders throughout United Kingdom.
181. Appeals from order.

Voluntary Winding Up,

182. Circumstances in which company may be wound up
voluntarily.

183. Commencement of voluntary winding up.

184. Effect of voluntary winding up on status of company.
185. Notice of resolution to wind up voluntarily.

186. Consequences of voluntary winding up.

187. Notice by liquidator of his appointment.

188. Rights of creditors in a voluntary winding up.

189. Power to fill vacancy in office of liquidator.

190. Delegation of authority to appoint liquidators.

191. Arrangement when binding on creditors.

192. Power of liquidator to accept shares, &c., as consideration

for sale of property of company.

193. Power to apply to court.

194. Power of liquidator to call general meeting.

195. Final meeting and dissolution.

196. Costs of voluntary liquidation.

197. Saving for rights of creditors and contributories.

198. Power of court to adopt proceedings of voluntary winding
up.

Winding Up subject to Supervision of Court,

199. Power to order winding up subject to supervision.

200. Effect of petition for winding up subject to supervision.

201. Court may have regaurd to wi^es of creditors and con-

tributories.

202. Power for court to appoint or remove liquidators.

203. Effect of supervision order.

204. Appointment of voluntary liquidator as liquidator in

winding up by court in Scotland or Ireland.

SupplemeukU Provishns.

205. Avoidance of transfm^ &c.» after commencement of

winding up*
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206. Debts of all descriptions to be proved.

207. Application of bankruptcy rules in winding up of insolvent

English and Irish companies.

208. Ranking of claims in Scotland.

209. Preferential payments.
210. Fraudulent preference.

21 1. Avoidance of certain attachments, executions, &c., in case

of company registered in England or Ireland.

212. Effect of floating charge.

213. Effect in case of company registered in Scotland of diligence

within sixty days of winding up by or subject to super-

vision of court.

214. General scheme of liquidation may be sanctioned.

215. Power of court to assess damages against delinquent

directors, &c.

2x6. Penalty for falsification of books.

217. Prosecution of delinquent directors, &c.

218. Penalty on perjury.

219. Meetings to ascertain wishes of creditors or contributories.

220. Books of company to be evidence.

22 z. Inspection of books.

222. Disposal of books and papers of company.
223. Power of court to declare dissolution of company void.

224. Information as to pending liquidations in England.

225. Judicial notice of signature of officers.

226. Special commission for receiving evidence.

227. Court may order examination of persons in Scotland.

228. Affidavits, &c., in United Kingdom and colonies.

229. Companies liquidation account defined.

230. Investment of surplus funds on general account.

231. Separate accounts of particular estates.

232. Certain receipts and fees to be applied in aid of expenditure.

233. Officers and remuneration.

234. Annual accounts of English winding up.

235. Returns by officers in English winding up.

236. Proceedings of Board of Trade,

Rules and Fees,

237. Rules and fees for winding up in England.

238. Powers to make rules of procedure.

Special Provisions as to Stannaries,

239. Attachment of debt due to contributory on winding up
m stannaries court.

240. Preferential pa3rment8 in stannaries cases.

24Z. Ftovisions as to mine dub funds.
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Removal of Defunct Companies from Register.

242. Registrar may strike defunct company oft register.

Part V.

Registration Office and Fees.

243. Registration o£&ces in England, Scotland, and Ireland.

244. Fees.

Part VI.

Application of Act to Companies formed and
Registered under former Companies Acts.

245. Application of Act to companies formed under former

Companies Acts.

246. Application of Act to companies registered under former

Companies Acts.

247. Application of Act to companies re-registered under
Companies Act, 1879.

248. Mode of transferring shares.

Part VII.

Companies Authorised to Register under this Act*

249. Companies capable of being registered.

250. Definition of joint stock company.
251. Liability of bank of issue unlimited in respect of notes.

252. Requirements for registration by joint stock companies.

253. Requirements for registration by other than joint stock

companies.

254. Authentication of statements of existing companies.

255. Registrar may require evidence as to nature of company.
256. On registration of banking company with limited liability,

notice to be given to customers.

257. Exemption of certain companies from payment of fees.

258. Addition of ‘'limited" to name.
259. Certificate of registration of existing companies.

260. Vesting of property on registration.

261. Saving for existing liabilities.

262. Continuation of existing actions.

263. Efiect of registration under Act.

264. Power to substitute memorandum and articles for deed of
settlement.

265. Power of court to stay or restrain proceedings.

266. Action stayed on winding-up order.
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Part VIII.

Winding Up of Unregistbrsd Companies.

267. Meaning of unregistered company.
268. Winding up of unregistered companies.

269. Contributories in winding up of unregistered company.
270. Power of court to stay or restrain proceedings.

271. Actions stayed on winding-up order.

272. Directions as to property in certain cases.

273. Provisions of Part of Act cumulative.

Part IX.

Companies Established Outside the United Kingdom.

274. Requirements as to companies established outside the

United Kingdom.
275. Power of companies incorporated in British Possessions

to hold lands.

Part X.

Supplemental.

Legal Proceedings, Offences,

276. Prosecution of offences.

277. Application of ffnes.

278. Costs in actions by certain limited companies.

279. Power of court to grant relief in certain cases.

280. Jurisdiction of stannaries court.

281. Penalty for false statement.

282. Penalty for improper use of word ** Limited.'*

Eepofi by Board of Trade.

283. Annual report by Board of Trade.

Auiheniicaium of Documents issued by Board of Trade.

284.

Authentication of documents issued by Board of Trade.

InterpretaHon, S>c.

285.

Interpretation.
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Repeal of Acts and Transitional Provisions,

286. Repeal of Acts and savings.

287. Saving of pending proceedings for winding up.

288. Saving of deeds.

289. Former registration offices, registers, official receivers, &c.,

continued.

290. Saving for existing rules of procedure, &c.

291. Substitution of provisions of this Act for provisions of

repealed Acts.

292. Saving for 28 & 29 Viet. c. 78 s. 3.

293. Saving for Life Assurance Companies Acts.

294. Saving for 34 & 35 Viet. c. 31. s. 5.

295. Short title.

296. Commencement of Act.

Schedules.



Companies

(Consolidation Act), 1908.
[8 Edw. VII„ c. 69.]

Bb it enacted by the King’s most Excellent Majesty, by and with the

advice and consent of the Lords Spiritual and Temporal, and Commons,
in this present Parliament assembled, and by the authority of the same*

as follows:

—

Part I.

Constitution and Incorporation.

Prohibition of large Partnerships.

X.—(i) No company, association, or partnership consisting of more Prohibiticm of

than ten persons shall be formed for the purpose of carrying on the
business of banking, unless it is registered as a company under this Act, ^^SuSn^mber.
or is formed in pursuance of some other Act of Parliament, or of letters

patent.

(s) No company, association, or partnership consisting of more than
twenty persons shall be formed for &e pui^se of carrying on any other
business that has for its object the acquisition of gain by the company,
association, or partnership, or by the individual members thereof,

unless it is registered as a company under this Act, or is formed in

pursuance of some other Act of Parliament, or of letters patent, or is a
company engaged in working mines within the stannaries and subject
to the jurisdiction of the court exercising the stannaries jurisdiction.

Memorandum of Association.

2 .—Any seven or more persons (or, where the company to be formed Mode of torming

will be a private company within the meaning of this Act, any two or inoofporatod

more persons) associated for any lawful purpose may, by subscribing
their names to a memorandum of association and otherwise complying
with the requirements of this Act in respect of registration, form an
incorporated company, with or without limited liability (that is to
say), either

—

(i) A company having the liability of its members limited by the
memorandum to &e amount, if any, unpaid on the shares re-

spectively held by them (in this Act termed a company limited
by shares); or

(ii) A company having the liability of its members limited by the
memorandum to such amount as the members may respectively
thereby undertake to contribute to the assets of the company in
the event of its being wound up (in this Act termed a company
limited by guairantee); or

(iii) A company not having any limit on the liability of its members
(in this A^ termed an unlimited company).

431
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Memorandiim
of company
limited by
sham.

Ifemorandiim
of company
limited by
guarantee.

of milimltod
oonq)any«

3.

—^In the case of a company limited by shares

—

(1) The memorandum must state

—

(i) The name of the company, with “ Limited '* as the last word
in its name;

(ii) The part of the United Kingdom, whether England, Scot-
land, or Ireland, in which the registered office of the company
is to be situate;

(iii) The objects of the company;
(iv) That the liability of the members is limited

;

(v) The amount of share capital with which the company
proposes to be registered, and the division thereof into
sha^ of a fixed amount:

(2) No subscriber of the memorandum may take less than one
share;

(3) Each subscriber must write opposite to his name the number
of shares he takes.

4.

—In the case of a company limited by guarantee

—

(1) The memorandum must state

—

(i) The name of the company, with '* Limited " as the last word
in its name;

(ii) The part of the United Kingdom, whether Eng^d, Scot-
land, or Ireland, in which the registered office of the
company is to be situate;

(iii) The objects of the company;
(iv) That the liability of the members is limited;

(v) That each member undertakes to contribute to the assets

of the company in the event of its being wound up while he
is a member, or within one year afterwards, for payment
for the debts and liabilities of the company contracted
before he ceases to be a member, and of the costs, charges,
and expenses of winding up, and for adjustment of the
rights of the contributories among themselves, such amount
as may be required, not exceeding a specified amount.

(2) If the company has a share capital

—

(i) The memorandum must also state the amount of share
capital with which the company proposes to be rostered
and the division thereof into shares of a fixed amount;

(ii) No subscriber of the memorandum may take less than one
share;

(iii) Each subscribo: must write opposite to his name the
number of shares he takes.

5.—In the case of an unlimited company

—

(1) The memorandum must state—
(i) The name of the company;
(ii) The part of the United Kingdom, whether England* Scot-

land, or Ireland, in which the registered office ofthe ocnnpany
is to be situate;

(iii) The objects of the company.

(2) If the company has a iffiaie capital—
(i) No subscriber of the memorandum may take leas ttian one

share;

(ii) Each subscriber must write oppodte to his name tiie number
of riiares he takes.



COMPANIES (CONSOLIDATION) ACT, 1908 433
6.

—The memorandum must bear the same stamp as if it were a deed. Stamp and

and must be signed by each subscriber in the presence of at least one ^JSandmn
witness who must attest the si^ature, and that attestation shall be
sufficient in Scotland as well as in England and Ireland.

7.

—A company may not alter the conditions contained in its memo- Restriction on
randum except in the cases and in the mode and to the extent for which ah««tton of

express provision is made in this Act.
memoranauin.

8.

—(i) A company may not be registered by a name identical with Name of

that by which a company in existence is already registered, or so S5^*of**^
nearly resembling that name as to be calculated to deceive, except
where the company in existence is in the course of being dissolved and
signifies its consent in such manner as the registrar requires.

(2) If a company, through inadvertence or otherwise, is, without
such consent as aforesaid, registered by a name identical with that by
which a company in existence is previously registered, or so nearly
resembling it as to be calculated to deceive, the first-mentioned company
may, with the sanction of the registrar, change its name.

(3) Any company may, by special resolution and with the ap-
provaJ of the Board of Trade signified in writing, change its name.

(4) Where a company changes its name, the registrar shall enter
the new name on the register in place of the former name, and shall

issue a certificate of incorporation altered to meet the circumstances
of the case.

(5) The change of name shall not affect any rights or obligations
of the company, or render defective any legal proceedings by or against
the company, and any legal proceedings that might have been con-
tinued or commenced against it by its former name may be continued
or commenced against it by its new name.

9.

-^i) Subject to the provisions of this section a company may, by ^!**^*5 ^
special resolution, alter the provisions of its memorandum with respect
to the objects of the company, so far as may be required to enable it

—

(a) to carry on its business more economically or more efficiently;

or

(6) to attain its main purpose by new or improved means; or

{€) to enlarge or change tiie local area of its operations; or
{d) to carry on some business which under existing circumstances

may conveniently or advantageously be combined with the
business of the company ; or

{e) to restrict or abandon any of the objects specified in the
memorandum.

(2) The alteration shall not take effect until and except in so far

as it is confirmed on petition by the court.

(3) Before confirming the alteration the court must be satisfied

—

() that sufficient notice has been given to every holder of deben-
tures of the company, and to any persons or class of persons
whose interests will, in the opinion of the court, be ^ected
by the alteration; and

() that, with respect to every creditor who in the opinion of the
court is entitled to object, and who signifies his objection in
manner directed by the court, either his consent to the
alteration has been obtained or his debt or claim has been
discharged or has determined, or has been secured to the
satisfaction of the court:

Provided that the court may, in the case of any person or class,

lor j^pedal reasons, dispense with the notice required by this section.



434 SECRETARIAL PRACTICE

(4) The court may make an order confirming the alteration either
wholly or in part, and on such terxns and conditions as it thinks fit, and
may make such order as to costs as it thinks proper.

(5) The court shall, in exercising its discretion under this section,

have regard to the rights and interests of the members of the company
or of any class of them, as well as to the rights and interests of the
creditors, and may, if it thinks fit, adjourn the proceedings in order
that an arrangement may be made to the satisfaction of the court for

the purchase of the interests of dissentient members; and may give
such directions and make such orders as it may think expedient for

facilitating or carr}^g into efiect any such arrangement: Provided that
no part of the capital of the company may be expended in any such
purchase.

(6) An office copy of the order confirming the alteration, together
with a printed copy of the memorandum as altered, shall, within
fifteen da^ from the date of the order, be delivered by the company
to the registrar of companies, and he shall register the same, and shall

certify the registration under his hand, and the certificate shall be
conclusive evidence that all the requirements of this Act with respect
to the alteration and the confirmation thereof have been complied with,
and thenceforth the memorandum so altered shall be the memorandum
of the company.

The court may by order at any time extend the time for the
delivery of documents to the registrar under this section for such period
as the court may think proper.

(7) If a company makes default in delivering to the registrar of
comp^es any document required by this section to be delivered to him,
the company shall be liable to a fine not exceeding ten pounds for every
day during which it is in default.

Articles of Association.

Rcgittntiao lo.—(i) There may, in the case of a company limited by shares, and
of aiticks. there shall in the case of a company limited by guarantee or unlimited,

be registered with the memorandum articles of association signed by
the subscribers to the memorandum and prescribing regulations for the
company.

(2) Articles of association may adopt all or any of the regulations
contained in Table A in the First Schedule to this Act.

(3) In the case of an unlimited company or a company limited by
guarantee the articles, if the company has a share capital, must state
the amount of share capital with which the company proposes to be
registered.

(4) In the case of an unlimited company or a company limited by
guar^tee, if the company has not a share capital, the articles must
state the number of members with which the company proposes to be
registered, for the purpose of enabling the registrar to determine the
fees payable on registration.

AaMaOkmot
SBTa.

zi.—^In the case of a company limited by shares and registered after
the commencement of this Act, if articles are not registered, or, if

articles are registered, in so far as the articles do not ex(&de or modify
the reg^ulations in Table A^in the First Schedule to this Act, tiiose

regulations shall, so far as applicable, be the regulations of the company
in the same manner and to the same extent as if they were contained
in duly registered articles.
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—^Articles must

—

(a) be printed;

(b) be divided into paragraphs numbered consecutively;

(1;) bear the same stamp as if they were contained in a deed; and
{d) be si^ed by each subscriber of the memorandum of associa-

tion in the presence of at least one witness who must attest
the signature, and that attestation shall be sufficient in
Scotland as well as in England and Ireland.

13.

—(x) Subject to the provisions of this Act and to the conditions Altantkm of

contained in its memorandum, a company may by special resolution
alter or add to its articles; and any alteration or additions so made shall

be as valid as if originally contained in the articles, and be subject in
like manner to alteration by special resolution.

(2) The power of altering articles under this section shall, in the
case of an unlimited company formed and registered under the Joint
Stock Companies Acts, extend to altering any regulations relating to
the amount of cajntal or its distribution into sham, notwithstanmng
that those regulations are contained in the memorandum.

General Provisions,

14.

—(i) The memorandum and articles shall, when registered, bind
the company and the members thereof to the same extent as if they
respectively had been signed and sealed by each member, and contained
covenants on the part of each member, his heirs, executors, and ad-
ministrators, to ot^rve aU the provisions of the memorandum and of
the articles, subject to the provisions of this Act.

(2) All money payable by any member to the company under the
memorandum or articles shall be a debt due from him to the company,
and in England and Ireland be of the nature of a speciality debt.

15.

—^The memorandum and the articles (if any) shall be delivered to Reghtrmtion

the registrar of companies for that part of the United Kingdom in ^
which the registered office of the company is stated by the memorandum
to be situate, and he shall retain and register them.

16.

—(i) On the registration of the memorandum of a company the Effect of

registrar shall certify under his hand that the company is incorporated, ngistratloo.

and in the case of a limited company that the company is limited.

(2) From the date of incorporation mentioned in the certificate

of incorporation, the subscribers of the memorandum, together with
such other persons as may from time to time become members of the
company, shall be a body corporate by the name contained in the
memorandum, capable forthwi^ of exercising all the functions of an
incorporated company, and having perpetual succession and a common
seal, with power to hold lands, but with such liability on the part of
the membm to contribute to the assets of the company in the event
of its being wound up as is mentioned in this Act.

17.

—-(i) ^ certificate of incorporation given by the registrar in CooduBivMini

respect of any association shall be conclusive evidence that all the
requirements of this Act in respect of xegistration and of matters
precedent and incidental thereto have been complied with, and that
the association is a company authorised to be registered and duly
registered under this Act.

(2) A statutory declaration by a solicitor of the High Court, and
in Sootiand by an enrolled law agent, engaged in the formatimi of the
company, or by a person named in the articles as a director or secretary

as
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of tile company, of compliance with all or any of the said requirements
shall be produced to the registrar, and the registrar may accept such a
declaration as sufficient evidence of compliance.

Copies of 18,—(i) Every company shall send to every member, at his request,

J^2Sci«*to payment of one shilUng or such less sum as the company may
be given to prescribe, a copy of the memorandum and of the articles (if any),
members.

^2) If a company makes default in complying with the require-

ments of this section, it shall be liable for each offence to a fine not
exceeding one pound.

Restriction on
chariuble and
other companies
holding land.

Power to dis-

pense with
** Limited ” in

name of charit-

able and other
companies.

Ptoviaion as to
companies
limited by
guarantee.

Associations not for Profit,

19.

—A company formed for the purpose of promoting art, science,

religion, chari^, or any other like object, not involving the acquisition

of gain by the company or by its individual members, shall not, without
the licence of the Board of Trade, hold more than two acres of land;
but the Board may by licence empower any such company to hold
lands in such quantity, and subject to such conditions, as &e Board
think fit.

20.

—(i) Where it is proved to the satisfaction of the Board of Trade
that an association about to be formed as a limited company is to be
formed for promoting commerce, art, science, religion, charity, or any
other useful object, and intends to apply its profits (if any) or other
income in promoting its objects, and to prohibit the pa3rment of any
dividend to its members, the Board may by licence direct that the
association be registered as a company with limited liability, without
the addition of the word ** Limited'* to its name, and the association
may be registered accordingly.

(2) A licence by the Board of Trade under this section may be
granted on such conditions and subject to such regulations as the
Board think fit, and those conditions and regulations shall be binding
on the association, and shall, if the Board so direct, be inserted in the
memorandum and articles, or in one of those documents.

(3) The association shall on registration enjoy all the privileges

of limited companies, and be subject to all their obligations except
those of using the word "Limited" as any part of its name, and of
publishing its name, and of sending lists of members and directors and
managers to the registrar of companies.

(4) A licence under this section may at any time be revoked by
the ^ard of Trade, and upon revocation the registrar shall enter the
word "Limited" at the end of the name of the association upon the
re^ster, and the association shall cease to enjoy the exemptions and
privileges granted by this section:

Provided that before a licence is so revoked the Board shall give
to the association notice in writing of their intention, and shall afford
the association an opportunity of being heard in opposition to the
revocation.

Companies limited by Guarantee.

21.

—(i) In the case of a company limited by guarantee and not
having a share capital, and registered on or after the first day of January,
nineteen hundred and one, every provision in the memorandum or
articles or in any resolution of the company purporting to give any
person a right to participate in the divisible profits of the company
otherwise than as a member shall be void.
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(2) For the purpose of the provisions of this Act relating^ to the
memorandum of a company limited by guarantee and of this section,

every provision in the memorandum or articles, or in any resolution,

of any company limited by guarantee and registered on or after the
first day of January, nineteen hundred and one, purporting to divide
the undertaking of the company into shares or interests shall be treated
as a provision for a share capital, notwithstanding that the nominal
amount or number of the shares or interests is not specified thereby.

Part II.

Distribution and Reduction of Share Capital, Registration of
Unlimited Company as Limited, and Unlimited

Liability of Directors.

Distribution of Share Capital.

22.

—(i) The shares or other interests of any member in a company
shall be personal estate, transferable in manner provided by the
articles of the company, and shall not be of the nature of real estate.

(2) Each share in a company having a share capital shall be dis>

tinguished by its appropriate number.

23.

—A certificate under the conimon seal of the company, specifying
any shares or stock held by any member, shall be primfi facie evidence
of the title of the member to the shares or stock.

24.

—(i) The subscribers of the memorandum of a company shall be
deemed to have agreed to become members of the company, and on its

registration shall be entered as members in its register of members.

(2) Every other person who agrees to become a member of a
company, and whose name is entered in its register of members, shall

be a member of the company.

25.

—(i) Every company shall keep in one or fiiore books a register

of its members, and enter therein the following particulars:

—

(i) The names and addresses, and the occupations, if any, of the
members, and in the case of a company having a share capital

a statement of the shares held by each member, distinguishing
each share by its number, and of the amount paid or agreed
to be considered as paid on the shares of each member;

(ii) The date at which each person was entered in the register as
a member;

(iii) The date at which any person ceased to be a member.

(2) If a company fails to comply with this section it shall be liable

to a fine not exceeding five pounds for every day during which the
default continues; and every director and manager of the company
who knowingly and wilfully authorises or permits the default shall be
liable to the like penalty.

26.

—(1) Every company having a share capital shall once at least

in every year maJce a list of all persons who, on the fourteenth day after

the fixBt or only ordinary general meeting in the year, are members of

the company, and of all persons who have ceased to members since

^e date of the last return or (in the case of the first return) of the in-

corporation of the company.

(2) The list must state the names, addresses, and occupations of all

the past and present members therein mentioned, and the number of

Nature of
shares.

Certificate of
shares or stock.

DefinitiMi of
member.

Register of
members.

Annual list of
members and
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shares held by each of the existing members at the date of the retam,
specifying shares transferred since the date of the last return or (in

the case of the first return) of the incorporation of the company by
persons who are stiU members and have ceased to be members respec-

tively and the dates of registration of the transfers, and must contain
a summary distinguishing between shares issued for cash and ^sures
issued as fully or partly paid up otherwise than in cash, and specifying

the following particulars:

—

{a) The amount of the share capital of the company, and the
number of the shares into which it is divided

;

(h) The number of shares taken from the commencement of the
company up to the date of return ;

(c) The amount called up on each share;

{d) The total amount of calls received;

{e) The total amount of calls unpaid;

(/) The total amount of the sums (if any) paid by way of com-
mission in respect of any shares or del^ntures, or allowed by
way of discount in respect of any debentures, since the date
of the last return;

(g) The total number of shares forfeited;

(h) The total amount of shares or stock for which share warrants
are outstanding at the date of the return

;

(t) The total amount of share warrants issued and surrendered
respectively since the date of the last return;

{k) The number of shares or amount of stock comprised in each
share warrant;

(/) The names and addresses of the persons who at the date of the
return are the directors of the company, or occupy the position
of directors, by whatever name called; and

(m) The total amount of debt due from the company in respect of
all mortgages and charges which are required (or, in the case
of a company registered in Scotland, which, if the company
had been registered in England, would be required) to t>e

registered with the registrar of companies under this Act, or
which would have been required so to be registered if created
after the first day of July nineteen hundred and eight.

(3) The summary must also (except where the company is a private
company) include a statement, made up to sudfi date as may be specified
in the statement, in the form of a balance sheet, audited by the com-
pany's auditors, and containing a summary of its share capital, its

liabilities, and its assets, ^ving such particulars as will disdose the
general nature of those liabilities and assets, and how the values of the
fixed assets have been arrived at, but the balance sheet need not indnde
a statement of profit and loss.

(4) The above list and summary must be contained in a separate
part of the register of members, and must be completed within seven
days after the fourteenth day aforesaid, and the company must forth-
with forward to the registrar of companies a copy signed by the manager
or by the secretary of the company.

(5) If a company makes default in complying wilh the requirements
of this section it shall be liable to a fine not exceeding five pounds for
every day during which the default continues* and every durecte and
manager of the company who knowingly and wilfully authorises or
permits the default shall be liable to the uke penalty.
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. 27.—^No notice of any trust, expressed, implied, or constructive, shall

be entered on the register, or be receivable by the registrar, in the case
of companies registered in England or Ireland.

28.

—On the application of the transferor of any share or interest in a
company, the company shall enter in its register of members the name
of the transferee in the same manner and subject to the same conditions
as if the application for the entry were made by the transferee.

29.

— transfer of the share or other interest of a deceased member of
a company made by his personal representative shall, although the
personal representative is not himself a member, be as valid as if he had
been a member at the time of the execution of the instrument of transfer.

30.

—(i) The register of members, commencing from the date of the
registration of the company, shall be kept at the registered office of the
company, and, except when closed under the provisions of this Act, shall

during business hours (subject to such reasonable restrictions as the
company in general meeting may impose, so that not less than two
hours in each day be allowed for inspection) be open to the inspection
of any member gratis, and to the inspection of any other person on
payment of one shilling, or such less sum as the company may prescribe,

for each inspection.

(2) Any member or other person may require a copy of the register,

or of any part thereof, or of the list and summary required by this Act,
or any part thereof, on payment of sixpence, or such less sum as the
company may prescribe, for every hundred words or fractional part
thereof required to be copied.

(3) If any inspection or copy required under this section is refused,

the company shall be liable for each refusal to a hne not exceeding two

S
ounds, and to a further fine not exceeding two founds for every day
uiing which the refusal continues, and every director and manager

of the company who knowingly authorises or permits the refusal shall

be liable to the like penalty: and, as respects companies registered in
England or Ireland, any judge of the High Court, or the judge of the
court exercising the stannaries jurisdiction in the case of companies
subject to that jurisdiction, may by order compel an immediate in-

spection of the register.

31.—^A company may, on giving notice by advertisement in some
newspaper circulating in the district in which the registered office of the
company is situate, close the register of members for any time or times
not exceeding in the whole thirty days in each year.

32.

—

(I) If

—

(a) the name of any person is, without sufficient cause, entered in
or omitted from the register of members of a company; or

(6) default is made or unnecessary delay takes place in entering
on the register the fact of any person having ceased to be a
member,

the person aggrieved, or any member of the company, or the company,
may apply to the court for rectification of the register.

(2) llie application may be made, as respects companies reghtered
in England or Ireland, by motion in the High Court, or by application
to a judge of the High dourt sitting in chambers, or by application to
the judge of the court exercising the stannaries jurisdiction in the case
of companies subject to that jurisdiction, and, as respects companies
n^^istered in Scotland, by summary petition to the Court of Session, or
in such other manner as the said courts may respectively direct; and
the court may either refuse the application, or may order rectification
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of the register, and payment by the company of any damages sustained
by any party aggrieved.

(3) On any application under this section the court may decide
any question relating to the title of any person who is a party to the
application to have his name entered in or omitted from the register,

whether the question arises between members or alleged members, or
between members or alleged members on the one hand and the company
on the other hand ; and generally may decide any question necessary or
expedient to be decided for rectification of the register.

(4) In the case of a company required by this Act to send a list of

its members to the registrar of companies, the court, when making an
order for rectification of the register, shall by its order direct notice of
the rectification to be given to the registrar.

33.

—The register of members shall be primfi facie evidence of any
matters by this Act directed or authorised to be inserted therein.

34.

—(i) A company having a share capital, whose objects comprise
the transaction of business in a colony, may, if so authorised by its

articles, cause to be kept in any colony in which it transacts business a
branch register of members resident in that colony (in this Act called a
colonial register).

(2) The company shall give to the registrar of companies notice of
the situation of the office where any colonial register is kept, and of any
change in its situation, and of the discontinuance of the office in the
event of its being discontinued.

(3) For the purpose of the provisions of this Act relating to
colonial registers the term ** colony'" includes British India and the
Commonwealth of Australia.

Regulations as 35.—(i) A colonial register shall be deemed to be part of the com-
pany's re^ster of members (in this and the next following section called

* the principal register).

(2) It shall be kept in the same manner in which the principal
register is by this Act required to be kept, except that the advertisement
before closing the register shallbe inserted in some newspaper circulating
in the district wherein the colonial register is kept, and that any com-
petent court in the colony may exercise the same jurisdiction of rectify-

ing the register as is under this Act exerciseable by the High Court,
and that the offences of refusing inspection or copies of a colonial
register, and of authorising or permitting*the refusal may be prosecuted
summarily before any tribunal in the colony having summary criminal
jurisdiction.

(3) The company shall transmit to its registered office a copy of
every entry in its colonial register as soon as may be after the entry
is made; and shall cause to be kept at its registered office, duly enterea
up from time to time, a duplicate of its colonial register, and the
duplicate shall, for all the purposes of this Act, be deemed to be part of
the principal register.

(4) Subject to the provisioxis of this section with respect to the
duplicate renter, the shares registered in a colonial register shall be
distinguished from the shares registered in the principal register, and
no transaction with respect to any shares remtered in a colonial
register shall, during the continuance of that registration, be registered
in any other register.

(3) The company ma^ discontinue to keep any colonial register,

and fhereupon ail entries in that register shall be transferred to some
other colonial register kept by the company in the same colony, or to
the principal raster.
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(6) Subject to the provisions of this Act, any company may, by
its articles, make such provisions as it may think ht respecting the
keeping of colonial registers.

36.

—In relation to stamp duties the following provisions shall have
effect:

—

(a) An instrument of transfer of a share registered in a colonial
register shall be deemed to be a transfer of property situate
out of the United Kingdom, and unless executed in any part of
the United Kingdom, shall be exempt from British stamp
duty:

(b) On the death of a member registered in a colonial register,

the shares of the deceased member shall, if he died domiciled
in the United Kingdom, but not otherwise, be deemed, so far

as relates to British duties, to be part of his estate and effects

situate in the United Kingdom for or in respect of which
probate or letters of administration is or are to be granted,
or whereof an inventory is to be exhibited and recorded, in

like manner as if he were registered m the principal register.

37.

—( I ) A company limited by shares, if so authorised by its articles,

may, with respect to any fully paid-up shares, or to stock, issue under
its common seal a warrant stating that the bearer of the warrant is

entitled to the shares or stock therein specified, and may provide, by
coupons or otherwise, for the payment of the future dividends on the
shares or stock included in the warrant, in this Act termed a share
warrant.

(2) A share warrant shall entitle the bearer thereof to the shares
or stock therein specified, and the shares or stock may be transferred
by delivery of the warrant.

(3) The bearer of a share warrant shall, subject to the articles ol

the company, be entitled, on surrendering it for cancellation, to have
his name entered as a member in the register of members; and the
company shall be responsible for any loss incurred by any person by
reason of the company entering in its register the name of a bearer of
a share warrant in respect of the shares or stock therein specified

without the warrant being surrendered and cancelled.

(4) The bearer of a share warrant may, if the articles of the
company so provide, be deemed to be a member of the company within
the meaning of this Act, either to the full extent or for any purposes
defined in t^e articles ; except that he shall not be qualified in respect
of the shares or stock specified in the warrant for l^ng a director or
manager of the company, in cases where such a qualification is required
by the articles.

(5) On the issue of a share warrant the company shall strike out
of its register of members the name of the member then entered therein
as holding the shares for stock specified in the warrant as if he had
ceased to be a member, and shall enter in the register the following
particulars, namely:

—

(i) The fact of the issue of the warrant;

(ii) A statement of the shares or stock included in the warrant,
distinguishing each share by its number; and

(iii) The date of the issue of the warrant.

(6) Until the warrant is surrendered, the above particulars shall be
deemed to be the particulars required by this Act to be entered in the
register of members; and, on the surrender, the date of the surrender

must be entered as if it were the date at which a pexson ceased to be a
member.
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38.—^i) If any person

—

*(i) with intent to defraud, forges or alters, or ofieis, utters,

disposes of, or puts ojS, knowing the same to be forged or
altered, any share warrant or coupon, or any document pur*
porting to be a share warrant or coupon, issued in pursuance of
this Act; or by means of any such forged or adtered share
warrant, coupon, or document, purporting as aforesaid,
demands or endeavours to obtain or receive any share or
interest in any company under this Act, or to receive any
dividend or money payable in respect thereof, knowing tbe
warrant, coupon, or document to be forged or altered; or

(ii) falsely and deceitfully personates any owner of any share or
interest in any company, or of any share warrant or coupon,
issued in pursuance of this Act, and thereby obtains or en-
deavours to obtain any such share or interest or share warrant
or coupon, or receives or endeavours to receive any money due
to any such owner, as if the offender were the true and lawful
owner,

he shall be guilty of felony, and being convicted thereof shall be liable,

at the discretion of the court, to be kept in penal servitude for life or
for any term not less than three years.

(2) If any person without lawful authority or excuse, proof
whereof shall lie on him, engraves or makes on any plate, wood, stone,
or other material any share warrant or coupon purporting to be a share
warrant or coupon issued or made by any particular company in

pursuance of this Act, or to be a blank share warrant or coupon so issued
or made, or to be a part of such a share warrant or coupon, or uses any
such plate, wood, stone, or other material for the making or printing of
any such share warrant or coupon, or of any such blank share warrant
or coupon, or any part thereof respectively, or knowingly has in his
custody or possession any such plate, wood, stone or other material,
he shall be guilty of felony, and l^ng convicted thereof shall be liable,

at the discretion of the court, to be kept in penal servitude for any
term not exceeding fourteen years and not less than three years.
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39.—^A company, if so authorised by its articles, may do any one or
more of the following things; namely,

—

(1) Make arrangements on the issue of shares for a difference
between the shareholders in the amounts and times of payment
of calls on their shares:

(2) Accept from any member who assents thereto the whole or a
p^ of the amount remaining unpaid on any shares held by
him, although no part of that amount has been called up:

(3) Pay dividend in proportion to the amount paid up on each
share where a larger amount is paid up on some shares than
on others.
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40.—^!) When a company has accumulated a sum of undivided
profits, which with the sanction of the shareholders may be distributed
among the shareholders in the form of a dividend or bonus, it may,
spedsd resolution, return the same, or any part thereof, to the i&aiie-

holders in reduction of the paid-up ca^tal ox the company, the unpaid
capital being thereby increased by a similar amount.

(2) The resolution shall not take effect until a memorandum,
showing the particulars required by this Act in the case of a iedncti<m
of share capital, has been produced to and registered by the registrar
of companies, but the otner provinons of this Act with to

•Ropttfod liy Focgwy Afit» 1913.
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redttctioii of share ca^tal shall not apply to a redaction of paid*up
share capital under this section.

(3) On a reduction of paid-up capital in pursuance of this section
any shareholder, or any one or more of several joint shareholders,
may within one month after the passing of the resolution for the re-

duraon, require the company to retain, and the compainy shall retain

accordingly, the whole of the money actually paid on the shares held
by him ei&er alone or jointly with any other person, which, in con-
sequence of the reduction, would otherwise be returned to him or them,
and thereupon those shares shall, as regards the payment of dividend,
be deemed to be paid up to the same extent only as the shares on which
payment has been accepted by the shareholders in reduction of paid-up
capital, and the company shall invest and keep invested the money so
retained in such securities authorised for investment by trustees as
the company may determine, and on the money so invested or on so
much thereof as from time to time exceeds the amount of calls sub-
sequently made on the shares in respect of which it has been retained,

the company shall pay the interest received from time to time on the
securities.

(4) The amount retained and invested shall be held to represent
the ^ture calls which may be made to replace the share capital so
reduced on those shares, whether the amount obtained on sale of the
whole or such proportion thereof as represents the amount of any call

when made produces more or less than the amount of the call.

(5) On a reduction of paid-up share capital in pursuance of this

section, the powers vested in the directors of making calls on share-

holders in respect of the amount unpaid on their shares shall extend
to the amount of the unpaid share capital as augmented by the re-

duction.

(6) After any reduction of share capital under this section the
company shall specify in the annual list of members required by this

Act the amounts retained at the request of any of the shareholders in

E
ursuance of this section, and shall specify in the statements of account
dd before any general meeting of the company the amount of un-

divided profits returned in reduction of paid-up share capital unde«
this section.

41.—(x) A comply limited by shares, if so authoiised by its articles. Power of

may alter the conditions of its memorandum as follows (that is to say), SSjSSfLr
it may*— thaxee to

(a) increase its share capital by the issue of new shares of such
amount as it thinks expedient;

^

(6) consolidate and divide all or any of its share capital into
shares of larger amount than its existing shares;

(c) convert all or any of its paid-up shares into stock, and re-

convert that stock into paid-up shares of any denomination;

(d) sub-divide its shares, or any of them, into shares of smaller
amount than is fixed by the memorandum, so, however, that
in the sub-division the proportion between the amount paid
and the amount, if any, unpaid on each reduced share shall be
the same as it was in the case of the share from which the
reduced share is derived;

(s) cancel shares which, at the date of the passing of the resolution
* in that bdxalf, have not been taken or agreed to be taken by

any person, and diminish the amount of its share capital by
the amount of the shares so cancelled.
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(2) The powers conferred by this section with respect to sub-
division of shares must be exercised by special resolution.

(3) Where any alteration has been made under this section in the
memorandum of a company, every copy of the memorandum issued
after the date of the alteration shall be in accordance with the alteration.

If a company makes default in complying with this provision it

shciU be liable to a fine not exceeding one pound for each copy in respect
of which default is made; and every director and manager of the
company who knowingly and wilfully authorises or permits file default
shall be liable to the like penalty.

(4) A cancellation of shares in pursuance of this section shall not
be^deemed to be a reduction of share capital within the meaning of this

Act.

42.

—Where a company having a share capital has consolidated and
divided its share capital into shares of larger amount than its existing
shares, or converted any of its shares into stock, or reconverted stock
into shares, it shall give notice to the registrar of companies of the
consolidation, division, conversion, or reconversion specifying the
shares consolidated, divided, or converted, or the stock reconverted.

43.

—Where a company having a share capital has converted any of
its shares into stock, and given notice of the conversion to the registrar

of companies, all the provisions of this Act which are applicable to
shares only shall cease as to so much of the share capital as is converted
into stock; and the register of members of the company, and the list of
members to be forwarded to the registrar, shall show the amount of
stock held by each member instead of the amount of shares and the
particulars relating to shares hereinbefore required by this Act.

44.

—(i) Where a company having a share capital, whether its

shares have or have not been converted into stock, has increased its

share capital beyond the registered capital, and where a company not
having a share capital has increased the number of its members beyond
the registered number, it shall give to the registrar of companies, in the
case of an increase of share capital within fifteen days after the passing,
or in the case of a special resolution the confirmation, of the resolution
authorising the increase, and in the case of an increase of mem^rs
within fifteen days after the increase was resolved on or took place,
notice of the increase of capital or members, and the registrar shall
record the increase.

(2) If a company makes default in complying with the require*
mente of this section it shall be liable to a fine not exceeding five

pounds for every day during which the default continues, and every
director and manager of the company who knowingly and wilfully
authorises or permits the default shall be liable to the like penalty.

45.

—(i) A company limited by shares may, by special resolution
confirmed by an order of the court, modify the conditions contained
in its m^orandum so as to reorganise its share capital, whether by the
consolidation of shares of different classes or by the division of its shares
into shares of different classes:

Provided that no preference or special privilege attached to or
belonging to any class of shares shall be interfered with except by a
resolution passed by a majority in number of shareholders of that class
holding three-fourths of the share capital of that class and confirmed
at a meeting of shareholders of that da^ in the same manner as a special
resolution of the company is required to be confirmed, and every
resolution so passed shall l^d all snareholders of the class.
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(2) Where an order is made under this section an office copy
thereof shall be filed with the registrar of companies within seven
days after the making of the order, or within such further time as the
court may allow, and the resolution shall not take effect until such a
copy has been so filed.

Reduction of Share Capital,

46.

—(i) Subject to confirmation by the court, a company limited by
shares, if so authorised by its articles, may by special resolution reduce JS&cSon
its share capital in any way, and in particular (without prejudice to the share capital,

generality of the foregoing power) may

—

{a) Extinguish or reduce the liability on any of its shares in

respect of share capital not paid up; or

(6) Either with or without extinguishing or reducing liability

on any of its shares, cancel any paid-up share capital which is

lost or unrepresented by available assets ; or

{c) Either with or without extinguishing or reducing liability

on any of its shares, pay off any paid-up share capital which
is in excess of the wants of the company

;

and may, if and so far as is necessary, alter its memorandum by re-

ducing the amount of its share capital and of its shares accordingly.

(2) A special resolution under this section is in this Act called a
resolution for reducing share capital.

47.

—Where a company has passed and confirmed a resolution for ^
reducing share capital it may apply by petition to the court for an order
confirming the reduction.

48.

—On and from the confirmation by a company of a resolution Addition to

for reducing share capital, or where the reduction does not involve
either the diminution of any liability in respect of unpaid share capital ^i^ced.**
or the payment to any shareholder of any paid-up share capital, then on
and from the presentation of the petition for confirming the reduction,
the company shall add to its name, until such date as the court may fix,

the words and reduced,'* as the last words in its name, and those words
shall, until that date, be deemed to be part of the name of the company:

Provided that, where the reduction does not involve either the
diminution of any liability in respect of unpaid share capital or the
payment to any shareholder of any paid-up share capital, the court
may, if it thinks expedient, dispense altogether with the addition
of the words *'and reduced."

49.

—(i) Where the proposed reduction of share capital involves Objwtbas^
either dnffinution of liability in respect of unpaid share capital or the
payment to any shareholder of any paid-up share capital, and in any of objecting
other case if the court so directs, every creditor of the company who at creditoiB,

the date fixed by the court is entitled to any debt or claim which, if

that date were the commencement of the winding up of the company,
would be admissible in proof against the company, ^all be entitled to
object to the reduction.

(2) The court shall settle a list of creditors so entitled to object,

and for that purpose shall ascertain, as far as possible without re-

quiring an application from any creditor, the names of those creditors

and the nature and amount of their debts or claims, and may publish
notices fixing a day or da3rs within which creditors not enterkl on the
list are to claim to be so entered or are to be excluded from the right of
objecting to the reduction.
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(3) Where a creditor entered on the list whose debt or claim is not
discharged or determined does not consent to the redaction, the court
may, if it thinks fit, dispense with the consent of that creditor, on the
company securing payment of his debt or claim by appropriating, as
the court may direct, the following amount; (that is to say)

—

(i) If the company admits the full amount of his debt or claim,
or, though not admitting it, is willing to provide for it, then
the full amount of the debt or claim

:

(ii) If the company does not admit or is not willing to provide
for the full amount of the debt or claim, or if the amount is

contingent or not ascertained, then an amount fixed by the
court after the like inquiry and adjudication as if the company
were being wound up by the court.

Order o(m< 50.-r-The court, if satisfied, with respect to every creditor of the» company who under this Act is entitled to object to the reduction, that
* either his consent to the reduction has been obtained or his debt or

claim has been discharged or has detennined, or has been secured, may
make an order confirming the reduction on such terms and conditions
as it thinks fit.
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51.

—(i) The registrar of compa.nies on production to him of an order
of the court confirming the reduction of the share capital of a company,
and the ddivery to hum of a copy of the order and of a minute (ap-

proved by the court), showing with respect to the share capital of the
company, as altered by the order, the amount of the share captal,
the number of shares into which it is to be divided, and the amount
of each share, and the amount (if any) at the date of the registration

deemed to be paid up on each share, shall register the order and minute.

(2) On the registration, and not before, the resolution for reducing
share capital as confirmed by the order so registered shall take effect.

(3) Notice of the registration shall be published in such manner
as the court may direct.

(4) The registrar shall certify under his hand the registration of the
order and minute, and his certificate shall be conclusive evidence that
aU the requirements of this Act with respect to reduction of share
capital have been complied with, and that the share capital of the
company is such as is stated in the minute.

52.

—(i) The minute when registered shall be deemed to be sub-
stituted for the corresponding part of the memorandum of the comply,
and shall be valid and alterable as if it had been originally contain^
therein; and must be embodied in every copy of the memorandum
issued after its registration.

(2) If a company makes default in complying with the requirements
of this section it sh^ be liable to a fine not exceeding one pound for

eadi copy in respect of which default is made, and every director and
manager of the company who knowingly and wilfully authorises or
p^mits the dehiult shall be liable to the Hke penalty.
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53.—^A member of the company, past or present, shah not be liable

in respect of an^ share to any call or contribution exceeding in amount
the difference (u any) between the amount paid, or (as the case may
be) the reduced amount, if any, which is to be deemed to have been
paid, on the share and the amount of the share as fixed by the minute:

Provided that if any creditor, entitled in respect of any debt or
claim to object to the reduction of share capital, is, by reason of his

ignorance of the proceedings for reduction, or of their nature and effect

with respect to his daim, not entered on the list of creditors, and.
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after the redaction, the company is unable, urithin the meaning of the
prorvisions of this Act with respect to winding up by the court, to pay
the amount of his debt or claim, then

—

(i) every person who was a member of the company at the date
of the registration of the order for reduction and minute,
shall be liable to contribute for the payment of that debt or
claim an amount not exceeding the amount which he would
have been liable to contribute if the company had commenced
to be wound up on the day before that registration; and

(ii) if the company is wound up, the court, on the application of

an^ such creditor, and proof of his ignorance as aforesaid may,
if it thinks fit, settle accordingly a list of persons so liable to
contribute, and make and enforce calls and orders on the
contributories settled on the list as if they were ordinary
contributories in a winding up.

Nothing in this section shall affect the rights of the contributories

among themselves.

54.

—If any director, manager, or officer of the company wilfully

conceals the name of any creator entitled to object to &e reduction,
or wilfully misrepresents the nature or amount of the debt or claim
of any creditor, or if any director or manager of the company aids or
abets in or is privy to any such concealment or misrepresentation as
aiforesaid, eveiy such director, manager, or officer shall be guilty of a
misdemeanour.

55.

—In any case of reduction of share capital, the court may require
the company to publish as the court directs the reasons for reaction,
or such other information in regard thereto as the court ma^r think
expedient with a view to give proper infonnation to the public, and
if &e court thinks fit, the causes which led to the reduction.

56.

—A company limited by guarantee and registered on or after the
first day of January nineteen hundred and one, may, if it has a share
capital, and is so authorised by its articles, increase or reduce its share
capital in the same manner and subject to the same conditions in and
subject to which a company limited by shares may increase or reduce
its share capital under the provisions of this Act.

Registration of Unlimited Company as Limited.

57.

—(x) Subject to the provisions of this section, any company
register^ as unlimited may register under this Act as limited, or any
company already register^ as a limited company, may re>register

under this Act, but the registration of an unumited company as a
limited company shall not affect any debts, liabilities, obligations, or
contracts incurred or entered into by, to, with, or on behalf of the
compamy before the registration, and those debts, liabilities, obligations,

and contracts may be enforced in manner provided by Part VII. of this

Act in the case of a company registered in pursuance of that Part.

(z) On registration in pursuance of this section the registrar shall

close the former registration of the company, and may dispense with the
delivery to him of copies of any documents with copies of which he was
fumi^ed on the occasion of the original registration of the company,
but, save as aforesaid, the registration shall take place in the same
manner and shall have effect as if it were the first registration of the
company under this Act, and as if the provisions of the Acts under
wtxi<h the company was previously regisbBred and regulated had been
contained in different Acts of ParUament from those under which the
company is registered as a limited company.
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POMofnn- 58.—An unlimited company having a share capital may, by its

resolution for registration as a limited company in pursuance ox this

Act, do either or both of the following things, namely:

—

(a) Increase the nominal amount of its share capital by increasing
the nominal amount of each of its shares, out subject to the
condition that no part of the increased capital shall be capable
of being called up except in the event and for the purposes of
the company being wound up;

(b) Provide that a spedhed portion of its uncalled share capital
shall not be capable of being called up except in the event
and for the purposes of the company being wound up.

Reserve Liability of Limited Company,

Rnervelia- 59.—A limited company may by special resolution determine that
portion of its share capital which has not been already called up

pany. shall not be capable of being called up, except in the event and for the
pu^oses of the company being wound up, and thereupon that portion
of its share capital shall not be capable of being called up except in

the event and for the purposes aforesaid.

Unlimited Liability of Directors,

Limited com-
pany may have
directors with
unlimited
liability.

Special xeso-
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60.

—(i) In a limited company the liability of the directors or
managers, or of the managing director, may, if so provided by the
memorandum, be unlimited.

(2) In a limited company in which the liability of a director or
manager is unlimited, the directors or managers of the company (if

any), and the member who proposes a person for election or appoint-
ment to the office of director or manager, shall add to that proposal
a statement that the liability of the person holding that office will be
unlimited, and the promoters, directors, managers, and secretary (if

any) of the company, or one of them, shall, before the person accepts
the office or acts therein, give him notice in wnbng that his liability

will be unlimited.

(3) If any director, manager, or proposer makes default in adding
such a statement, or if any promoter, director, manager, or secretary
makes default in giving such a notice, he shall be liable to a hne not
exceeding one hundred pounds, and shall also be liable for any damage
which the pe^n so elected or appointed may sustain from the default,

but the liability of the person elected or appointed shall not be affected

by the default.

61.

—<i) A limited company, if so authorised by its articles, may,
by special resolution, alter its memorandum so as to render unlimited
the liability of its directors, or managers, or of any managing director.

(2) Upon the confirmation of any such special resolution the pro-
visions thereof shall be as valid as if they had been originally contained
in the memorandum; and a copy thereof shall be embodied in or
annexed to every copy of the memorandum issued after the confirmation
of the resolution.

(3) If a compan]^ makes default in complying with the require-

ments of this section, it shall be liable to a fine not exceeding one jpound
forjeach copy in respect of which default is made; and every director
or manager of the company who knowingly and wilfully au&orises or
permits the default be liable to the lilm penalty.
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Part III.

Management and Administration.

Office and Name,

62.

—(i) Every company shall have a registered office to which all l^jistwed

communications and notices may be addressed.

(2) Notice of the situation of the registered office, and of any
change therein, shall be given to the registrar of companies, who shall

record the same.

(3) If a company carries on business without complying with the
requirements of this section it shall be liable to a fine not exceeding
five pounds for every day during which it so carries on business.

63.

—(i) Every limited company

—

() shall paint or affix, and keep painted or affixed, its name on Publication

the outside of every office or place in which its business is

carried on, in a conspicuous position, in letters easily legible:

() shall have its name engraven in legible characters on its seal:

{c) shall have its name mentioned in legible characters in all

notices, advertisements, and other official publications of the
company, and in all bills of exchange, promissory notes, en-

dorsements, cheques, and orders for money or goods pur-
porting to be signed by or on behalf of the company, and in aU
bills of parcels, invoices, receipts, and letters of credit of the
company.

(2) If a limited company does not paint or affix, and keep painted
or affixed, its name in manner directed by this Act, it shall be liable

to a fine not exceeding five pounds for not so painting or affixing its

name, and for every day during which its name is not so kept painted or
affixed, and every director and manager of the company who knowingly
and wilfully authorises or permits the default shall be liable to the like

penalty.

(3) If any director, manager,or officer of a limited company, or any
person on its behalf, uses or authorises the use of any seal purporting to
be a seal of the company whereon its name is not so engraven as afore-

said, or issues or authorises the issue of any notice, advertisement,
or other official publication of the company, or signs or authorises to
be signed on behalf of the company any bill of exchange, promissory
note, endorsement, cheque, order for money or goods, or issues or
authorises to be issued any bill of parcels, invoice, receipt, or letter

of credit of the company, wherein its name is not mentioned in manner
aforesaid, he shall be liable to a fine not exceeding fifty pounds, and
shall further be personally liable to the holder of any such bill of

exchange, promissory note, cheque, or order for money or goods, for

the amount thereof, unless the same is duly paid by the company.

Meetings and Proceedings,

64.

—(i) A general meeting of every company shall be held once at Aimi^ general

the least in every calendar year, and not more than fifteen months after nieeting.

the holding of the last preceding general meeting, and, if not so held,

the company and every director, manager, secretary, and other officer

of the company, who is knowingly a party to the demult, shall be liable

to a fine not exceeding fifty pounds.

(2) When default has been made in holding a meeting of the
company in|accordance with the provisions of th& section, '&e court
may, on the application of any member of the company, call or direct

the calling of a general meeting of the company.
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Flnt ttatutocy 65.^1) Every company limited by shares and registered on OT after

January nineteen hundred and one shall, within a period
of not less -^an one month nor more than three months from the cuite at
which the company is entitled to commence business, hold a general
meeting of the members of the company which shall be called the
statutory meeting.

(2) The directors shall, at least seven days before the dav on
which the meeting is held, forward a report (in this Act called ^*the

statutory report**) to every member of the company and to every other
person entitled under this Act to receive it.

(3) The statutory report shall be certified by not less than two
directors of the company, or, where there are less than two directors,

by the sole director and manager, and shall state

—

() the total number of shares allotted, distinguishing shares
allotted as fully or partly paid up otherwise than in oash, and
stating in the case of shares partly paid up the extent to which
they are so paid up, and in either case the consideration for

which they ^ve b^n allotted

;

() the total amount of cash received by the company in respect
of all the shares allotted, distinguished as aforesaid;

(c) an abstract of the receipts of the company on account of its

capital, whether from shares or debentures, and of the pay«
ments made thereout, up to a date within seven days of the
date of the report, es^biting under distinctive hea^ngs the
receipts of the company from shares and debentures and
other sources, the payments made thereout, and particulars
concerning the balance remaining in hand, and an account or
estimate of the preliminary expenses of the company;

(d) the names, addresses, and descriptions of the directors,

auditors (if any), managers (if any), and secretary of the
company; and

(e) the particulars of any contract, the modification of which is to
be submitted to the meeting for its approval together with
the particulars of the modification or proposed modifi^tion.

(4) The statutory report shall, so far as it relates to the shares
allott^ by the company, and to the cash received in respect of such
shares, and to the receipts and pa3anents of the company on capital
account, be certified as correct by the auditors, if any, of t^ company*

(5) The directors shall cause a copy of the statutory report,
certified as by this section required, to be filed with riie registrar of
companies forthwith after the sending thereof to the membm of the
company.

(6) The directors riiall cause a list showing the names, descri^ons,
and addresses of the members of the company, and the number of
shares hrid by them respectively, to be produced at the commencement
of the meeting, and to remain open and accessible to any member of
the company during the continuance of the meeting.

(7) The members of the company present at the meeting riiall be
at hboty to discuss any matter relating to the formation of the com*
pany, or aiisittg out of the statutory report, whether previous notice
has been given or not, but no resolution of which notice has not been
given in accordance with the articles may be paamd.

(8) The meeting may adjourn from time to time, and at any ad-
journed meeting any resolution of which notice has been given te
accordance with the articles, either before or subsequently to tbm
former meeting, may be passed, and the adjourned meeting shall have
the same powem as an onj^nal meeting.
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(9) If a petition is presented to the court in manner provided by
Part IV. of this Act for winding up the company on the ground of
default in filing the statutory report or in holding the statutory meeting,
the court may, instead of directing that the company be wound up,
give directions for the statutory report to be filed or a meeting to be
held, or make such other order as may be just.

(10) The provisions of this section as to the forwarding and filing

of the statutory report shall not apply in the case of a private company.

66.

— (i) Notwithstanding anything in the articles of a company. Convening o

the directors of a company shall, on the requisition of the holders of
not less than one-tenth of the issued share capital of the company
upon which all calls or other sums then due have been paid, forthwith
proceed to convene an extraordinary general meeting of the company.

(2) The requisition must state the objects of the meeting, and
must be signed by the requisitionists and deposited at the registered
office of the company, and may consist of several documents in like

form, each signed by one or more requisitionists.

(3) If the directors do not proceed to cause a meeting to be held
within twenty-one days from the date of the requisition being so
deposited, the requisitionists. or a majority of them in value, may them-
selves convene the meeting, but any meeting so convened shall not be
held after three months from the date of the deposit.

(4) If at any such meeting a resolution requiring confirmation at
another meeting is passed, the directors shall forthwith convene a
further extraor<£nary general meeting for the purpose of considering
the resolution and, if thought fit, of confirming it as a special resolution

;

and, if the directors do not convene the meeting within seven days
from the date of the passing of the first resolution, the requisitionists,

or a majority of them in value, may themselves convene the meeting.

(5) Any meeting convened under this section by the requisitionists

shall be convened in the same manner, as nearly as possible, as that in

which meetings are to be convened by directors.

67.

—In default of, and subject to, any regulations in the articles— Provisions as to

(i) A meeting of a company may be called by seven days' notice
in writing, served on every member in manner in which notices
are required to be served by Table A in the First Schedule to
this Act:

(11) Five members may call a meeting:

(iii) Any person elected by the members present at a meeting
may be chairman thereof:

(iv) Every member shall have one vote.

68.

—A company which is a member of another company may, by Representation

resolution of the directors, authorise any of its officials or any other **

person to act as its representative at any meeting of that other company, otha o^-
and the person so authorised shall entitled to exercise the same i^mes of whidi

powers on behalf of the company which he represents as if he were an JJcmbw.
mdividual shareholder of that other company.

69.

-*-(x) a resolution shall be an extraordinary resolution when it Definitioosof

has been passed by a majority of not less than three fourths of such
members entitled to vote as are present in person or by proxy (when,
proxies are allowed) at a general meeting of which notice s^dfying
the intention to propose the resolution as an extraordinary resolution

has been duly given.

2F
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(2) A resolution shall be a special resolution when it has been

—

(a) passed in manner required for the passing of an extraordinary
resolution; and

(ft) confirmed by a majority of such members entitled to vote as

are present in person or by proxy (where proxies are allowed)

at a subsequent general meeting, of which notice has been duly
given, and held after an interval of not less than fourteen days,

nor more than one month, from the date of the first meeting.

(3) At any meeting at which an extraordinary resolution is sub-

mitted to be passed or a special resolution is submitted to be passed or

confirmed, a declaration of the chairman that the resolution is carried

shall, unless a poll is demanded, be conclusive evidence of the fact

without proof of the number or proportion of the votes recorded in

favour of or against the resolution.

(4) At any meeting at which an extraordinaiy resolution is sub-

mitted to be passed or a special resolution is submitted to be passed or

confirmed a poll may be demanded, if demanded by three persons for

the time being entitled according to the articles to vote, unless the

articles of the company require a demand by such num^r of such
persons, not in any case exceeding five, as may be specified in the

articles.

(5) When a poll is demanded in accordance with this section, in

computing the majority on the poll reference shall be had to the
number of votes to which each member is entitled by the articles of

the company.

(6) For the purposes of this section notice of a meeting shall be
deemed to be duly given and the meeting to be duly held when the
notice is given and the meeting held in manner provided by the articles.

70.

—(i) A copy of every special and extraordinary resolution shall

within fifteen days from the confirmation of the special resolution,

or from the passing of the extraordinary resolution, as the case may be,

be printed and forwarded to the registrar of companies, who shall

record the same.

(2) Where articles have been registered, a copy of every special

resolution for the time being in force shall be embodied in or annexed
to every copy of the articles issued after the confirmation of the
resolution.

(3) Where articles have not been registered, a copy of every special

resolution shall be forwarded in print to any member at his request
on payment of one shilling or such less sum as the company may direct.

(4) If a company makes default in printing or forwarding a copy
of a special or extraordinary resolution, to the registrar it shall be
liable to a fine not exceeding two pounds for every day during which
the default continues.

(5) If a company makes default in embodying in or annexing to a
copy of its articles or in forwarding in print to a member when required
by this section a copy of a special resolution, it shall be liable to a fine

not exceeding one pound for each copy in respect of which default is

made.
(6) Every director and manager of a company who knowingly and

wilfully authorises or permits any default by the company in com-
plying with the requirements of this section shall be liable to the Hke
penalty as is impoM by this section on the company for that default.

71.

—(1) Every company shall cause minutes of all proceedings td
general meetings and (where there are directors or managers) m its

directors or managers to be entered in books kept for that purpose*
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(2) Any such minute if purporting to be signed by the chairman
of the meeting at which the proceedings were had, or by the chairman
of the next succeeding meeting, shall be evidence of the proceedings.

(3) Until the contrary is proved, every general meeting of the
company or meeting of directors or managers in respect of the pro-
ceedings whereof minutes have been so made shall be deemed to have
been duly held and convened, and all proceedings had thereat to have
been duly had, and all appointments of directors, managers, or
liquidators, shall be deemed to be valid.

Appointment
,
Qualification, ^c., of Directors.

72.

—(i) A person shall not be capable of being appointed director Restrictions on
of a company by the articles, and shall not be named as a director or aro^tment or

proposed director of a company in any prospectus issued by or on behalf
of the company, or in any statement in lieu of prospectus filed by or on
behalf of a company, unless, before the re^stration of the articles or
the publication of the prospectus, or the filing of the statement in lieu

of prospectus, as the case may be, he has by himself or by his agent
authorised in writing

—

(i) Signed and filed with the registrar of companies a consent in
writing to act as such director; and

(ii) Either signed the memorandum for a number of shares not
less than his qualification (if any), or signed and filed with the
registrar a contract in writing to take from the company and
pay for his qualification shares (if any).

(2) On the application for registration of the memorandum and
articles of a company the applicant shall deliver to the registrar a list

of the persons who have consented to be directors of the company, and,
if this list contains the name of any person who has not so consented,
the applicant shall be liable to a fine not exceeding fifty pounds.

(3) This section shall not apply to a private company nor to a
prospectus issued by or on behalf of a company after the expiration
of one year from the date at which the company is entitled to com-
mence business.

73.

—(i) Without prejudice to the restrictions imposed by the last Qualificatioa

foregoing section, it shall be the duty of every director who is by the o* director,

regulations of the company required to hold a specified share qualification
and who is not already qualified, to obtain his qualification within two
months after his appointment, or such shorter time as may be fixed

by the regulations of the company.

(2) The office of director of a company shall be vacated, if the
director does not within two months from the date of his appointment,
or within such shorter time as may be fixed by the reflations of the
company, obtain his qualification, or if after the expiration of such
period or shorter time he ceases at any time to hold his qualification

;

and a person vacating office under tli^ section shall be incapable of

being re appointed director of the company until he has obtained his

qualification.

(3) If after the expiration of the said period or shorter time any
unqu^fied person acts as a director of the company, he shall be liable

to a fine not exceeding five x>ound8 for every day between the ex-

piration of the said period or shorter time and the last day on which it

18 proved that he acted as a director.

74.

—^The acts of a director or manafr shall be valid notwithstanding Vaytycrf icts

any defect that may afterwards be cuscovered in his appointment or
qniUificatioii.
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—*(i) Every company shall keep at its registered office a register

containing the names and addresses and the occupations of its directors

or managers, and send to the registrar of companies a copy thereof,

and from time to time notify to the registrar any change among its

directors or managers.

(2) If default is made in compliance with this section, the company
shall be liable to a fine not exceeding five pounds for every day during
which the default continues; and every director and manager of the
company who knowingly and wilfully authorises or permits the default
shall be liable to the Uke penalty.

Contracts, (S-c.

76.

—(i) Contracts on behalf of a company may be made as follows

(that is to say) :

—

(i) Any contract which if made between private persons would
be by law required to be in writing, and if made according to

English law to be under seal, may be made on behalf of the
company in writing under the common seal of the company,
and may in the same manner be varied or discharged

:

(ii) Any contract which if made between private persons would
be by law required to be in writing, signed by the parties to be
charged therewith, may be made on behalf of the company in

writing, signed by any person acting under its authority,
express or implied, and may in the same mannej* be varied
or discharged:

(iii) Any contract which if made between private persons would
by law be valid although made by parol only, and not reduced
into writing, may be made by parol on behalf of the company
by any person acting under its authority, express or implied,
and may in the same manner be varied or discharged.

(2) All contracts made according to this section shall be effectual

in law, and shall bind the company and its successors and all other
parties thereto their heirs, executors, or administrators as the case
may be.

(3) Any deed to which a company is a party shall be held to be
validly executed in Scotland on behalf of the company if it is executed
in terms of the provisions of this Act or is sealed with the common seal
of the company and subscribed on behalf of the company by two of the
directors and the secretary of the company, and such subscription
on behalf of the company shall be equally binding whether attested
by witnesses or not.

77.

—A bill of exchange or promissory note shall be deemed to have
been made, accepted, or endorsed on behalf of a company if made,
accepted, or endorsed in the name of, or by or on behalf or on account
of, the company by any person acting under its authority.

78.

—A company may, by writing under its common seal, empower
any person, either generally or in respect of any specified matters,

^ its attorney, to execute deeds on its behalf in any place not situate
in the United Kingdom; and every deed signed by such attorney, on
behalf of the company, and under his seal, shall bind the company, and
have the same effect as if it were under its common seal.

79.

—(i) A company whose objects require or comprise the transac-
tion of business in foreign countries may, if authorise by its articles,
have for use in any territory, district, or place not situate in the United
Kingdom, an offioal seal, which shall be a facsimile of the common seal

* See Mko Compeafoi (Psrticufois ai to Dkecton) Act, 1917.
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of the company, with the addition on its face of the name of every
territory, district, or place where it is to be used.

(2) A company having such an official seal may, by writing under
its common seal, authorise any person appointed for the purpose in any
territory, district, or place not situate in the United Kingdom, to affix

the same to any deed or other document to which the company is party
in that territory, district, or place.

(3) The authority of any such agent shall, as between the company
and any persons dealing with the agent, continue during the period,
if any, mentioned in the instrument conferring the authority, or if no
period is there mentioned, then until notice of the revocation or deter-
mination of the agent's authority has been given to the person dealing
with him.

(4) The person affixing any such official seal shall, by writing under
his hand, on the deed or other document to which the seal is affixed,

certify the date and place of affixing the same.

(5) A deed or other document to which an official seal is duly
affixed shall bind the company as if it had been sealed with the common
seal of the company.

Prospectus,

80.

—(i) Every prospectus issued by or on behalf of a company or in
relation to any intended company shall be dated, and that date shall,

unless the contrary be proved, be taken as the date of publication of the
prospectus.

(2) A copy of every such prospectus, signed by every person who is

named therein as a director or proposed director of the company, or by
his agent authorised in writing, shall be filed for registration with the
registrar of companies on or before the date of its publication, and no
such prospectus shall be issued until a copy thereof has been so filed

for registration.

(3) The registrar shall not register any prospectus unless it is

dated, and the copy thereof signed, in manner required by this section.

(4) Every prospectus shall state on the face of it that a copy has
been filed for registration as required by this section.

(5) If a prospectus is issued without a copy thereof being so filed,

the company, and every person who is knowingly a party to the issue

of the prospectus, shall be liable to a fine not exceeding five pounds
for every day from the date of the issue of the prospectus until a copy
thereof is so filed.

81.

—(i) Every prospectus issued by or on behalf of a company, or
by or on behalf of any person who is or has been engaged or interested
in the formation of the company, must state

—

(a) the contents of the memorandum, with the names, descrip-

tions, and addresses of the signatories, and the number of
shares subscribed for by them respectively; and the number of

founders or management or deferred shares, if any, and the
nature and extent of the interest of the holders in the property
and profits of the company; and

(b) the number of shares, if any, fixed by the articles as the
qualification of a director, and any provision in the articles

as to the remuneration of the directors; and
(f) the names, descriptions, and addresses of the directors or

proposed (hrectors; and
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(d) the minimum subscription on which the directors may proceed
to allotment^ and the amount payable on application and
allotment on each share; and in the case of a second or sub-
sequent offer of shares* the amount offered for subscription
on each previous allotment made within the two preceding
years* and the amount actually allotted* and the amount* if

any, paid on the shares so allotted ; and
{e) the number and amount of shares and debentures which

within the two preceding years have been issued* or agreed
to be issued* as fully or partly paid up otherwise than in cash,
and in the latter case the extent to which they are so paid up,
and in either case the consideration for which those shares
or debentures have been issued or are proposed or intended
to be issued ; and

{/) the names and addresses of the vendors of any property
purchased or acquired by the company* or proposed so to be
purchased or acquired* which is to be paid for wholly or
partly out of the proceeds of the issue offered for subscriptions
by the prospectus* or the purchase or acquisition of which has
not been completed at the date of issue of the prospectus,
and the amount payable in cash, shares* or debentures, to the
vendor, and where there is more than one separate vendor,
or the company is a sub-purchaser* the amount so payable to
each vendor: Provided that where the vendors or any of them
are a firm the members of the firm shall not be treated as
separate vendors; and

(g) the amount (if any) paid or payable as purchase money in

cash* shares, or del^ntures* for any such property as aforesaid*

specifying the amount (if any) payable for good will; and
(h) the amount (if any) paid within the two preceding years*

or payable* as commission for subscribing or agreeing to
subscribe* or procuring or agreeing to procure subscriptions* for

any shares in* or debentures of* the company* or the rate of
any such commission : Provided that it shall not be necessary
to state the commission payable to sub-underwriters; and

(f) the amount or estimated amount of preliminary expenses ; and

{j) the amount paid within the two preceding years or intended
to be paid to any promoter* and the consideration for any such
payment; and

(A) the dates of and parties to every material contract* and a
reasonable time and place at which any material contract or
a copy thereof may be inspected: Provided that this re-

quirement shall not apply to a contract entered into in the
ordinary course of the business carried on or intended to be
carried on by the company* or to any contract entered into
more than two years before the date of issue of the prospectus;
and

(f) the names and addresses of the auditors (if any) of the com-
pany; and

(m) full particulars of the (nature and extent of the interest if any)
of every director in the promotion of, or in the property
proposed to be acquired by, the company, or* where t^
interest of such a director consists in being a partner in a
firm, the nature and extent of the interest of the firm* with a
statement of all sums paid or agreed to be paid to him or to the
firm in cash or shares or otherwise by any person dther to
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induce him to become, or to qualify him as a director, or,

otherwise* for services rendered by him or by the firm in

connexion with the promotion or formation of the company;
and

(n) where the company is a company having shares of more than
one class, the right of voting at meetings of the company con-
ferred by the several classes of shares respectively.

(2) For the purposes of this section every person shall be deemed
to be a vendor who has entered into any contract, absolute or con-
ditional, for the sale or purchase, or for any option of purchase, of any
property to be acquired by the company, in any case where

—

(a) the purchase money is not fully paid at the date of issue of
the prospectus: or

(5 ) the purchase money is to be paid or satisfied wholly or in part
out of the proceeds of the issue offered for subscription by the
prospectus; or

(c) the contract depends for its validity or fulfilment on the
result of that issue.

(3) Where any of the property to be acquired by the company
is to be taken on lease, this section shall apply as if the expression
“vendor** included the lessor, and the expression ‘‘purchase money**
included the consideration for the lease, and the expression “sub-
purchaser** included a sub-lessee.

(4) Any condition requiring or binding any applicant for shares
or del^ntures to waive compliance with any requirement of this

section, or purporting to affect him with notice of any contract, docu-
ment, or matter not specifically referred to in the prospectus, shall

be void.

(5) Where any such prospectus as is mentioned in this section is

published as a newspaper advertisement, it shall not be necessary in
the advertisement to specify the contents of the memorandum or the
signatories thereto, and the number of shares subscribed for by them.

(6) In the event of non-compliance with any of the requirements
of this section, a director or other person responsible for the prospectus
shall not incur any liability by reason of the non-compliance, if he
proves that

—

(a) as regards any matter not disclosed, he was not cognisant
thereof; or

(6) the non-compliance arose from an honest mistake of fact on
.

his part;

Provided that in the event of non-compliance with the require-
simnts contained in paragraph (m) of subsection (i) of this section no
director or other person shall incur any liability in respect of the non-
compliance unless it be proved that he had knowledge of the matters
not disclosed.

(7) This section shall not apply to a circular or notice inviting
existing members or debenture holders of a company to subscribe
ei^er for shares or for debentures of the company, whether with or
without the right to renounce in favour of other persons, but subject
as aforesaid, this section shall apply to any prospectus whether issued
on or with reference to the formation of a company or subsequently.

(8) The requirements of this section as to the memorandum and

S
naMcation, remuneration, and interest of directors, the names,
escripttons, and addresses of directors or proposed directors, and

the amount or estimated amount of preliminary expenses, shall
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not apply in the case of a prospectus issued more than one year after

the date at which the company is entitled to commence business.

(9) Nothing in this section shall limit or diminish any liability

which any person may incur under the general law or this Act apart
from this section.

82.—(i) A company which does not issue a prospectus on or with
reference to its formation, shall not allot any oi its shares or debentures
unless before the first allotment of either shares or debentures there has

' been hied with the registrar of companies a statement in lieu of prospec-
tus signed by every person who is named therein as a director or a
proposed director of the company or by his agent authorised in writing,

in the form and containing the particulars set out in the Second Schedule
to this Act.

(2) This section shall not apply to a private company or to a
company which has allotted any shares or debentures before the first

day of July nineteen hundred and eight.

Restriction on 83.—A company shall not previously to the statutory meeting vary

toS^^iUoned terms of a contract referred to in the prospectus or statement in

in pnepectus or lieu of prospectus, except subject to the approval of the statutory
statement itf lieu meeting,
of prospectus.

®

Liability for 84.—(i) Where a prospectus invites persons to subscribe for shares
statemrats in jn or debentures of a company, every person who is a director of the
proapec us. company at the time of the issue of the prospectus, and every person

who has authorised the naming of him and is named in the prospectus
as a director or as having agreed to become a director either imme-
diately or after an interval of time, and every promoter of the company,
and every person who has authorised the issue of the prospectus, shall

be liable to pay compensation to all persons who subscribe for any
shares or debentures on the faith of the prospectus for the loss or
damage they may have sustained by reason of any untrue statement
therein, or in any report or memorandum appearing on the face thereof,

or by reference incorporated therein or issued therewith, unless it is

proved

—

(fl) With respect to every untrue statement not purporting to be
made on the authority of an expert, or of a public offidal
document or statement, that he had reasonable ground to
believe, and did up to the time of the allotment of the shares
or debentures, as &e case may be, believe, that the statement
was true; and

(6) With respect to every untrue statement purporting to be a
statement by or contained in what purports to be a copy of
or extract from a report or valuation of an expert, that it

fairly represented the statement or was a correct and fair

copy of or extract from the reports or valuation: Provided
that the director, person named as director, promoter, or
j^rson who authorised the issue of the prospectus, shall be
liable to pay compensation as aforesaid if it is prov^ that he
had no reasonable ground to believe that the person making
the statement, report, or valuation was competent to make
it; and

(c) With respect to every untrue statement purporting to be a
statement made by an official person or contained in what
purports to be a copy of or extract from a public offidai
document, that it was a correct and fair representation of the
statement or copy of or extract from the oocument;

Obligations
of companies
where no
j^aepectus is
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or unless it is proved

—

(i) that having consented to become a director of the company he
withdrew his consent before the issue of the prospectus, and
that it was issued without his authority or consent; or

(ii) that the prospectus was issued without his knowledge or
consent, and that on becoming aware of its issue he forthwith
gave reasonable public notice that it was issued without his
knowledge or consent; or

(iii) that after the issue of the prospectus and before allotment
thereunder, he, on becoming aware of any untrue statement
therein, withdrew his consent thereto, and gave reasonable
public notice of the withdrawal, and of the reason therefor.

(2) Where a company existing on the eighteenth day of August
one thousand eight hundred and ninety, has issued shares or debentures,
and for the purpose of obtaining further capital by subscriptions for

shares or debentures issues a prospectus, a director shall not be liable

in respect of any statement therein, unless he had authorised the issue

of the prospectus, or has adopted or ratified it.

(3) Where the prospectus contains the name of a person as a
director of the company, or as having agreed to become a director
thereof, and he has not consented to become a director, or has with-
drawn his consent before the issue of the prospectus, and has not
authorised or consented to the issue thereof, the directors of the com-
pany, except any without whose knowledge or consent the prospectus
was issued, and any other person who authorised the issue thereof,

shall be liable to indemnify the person named as aforesaid against
all damages, costs, and expenses to which he may be made liable by
reason of his name having been inserted in the prospectus, or in defend-
ing himself against any action or legal proceedings brought against him
in respect thereof.

(4) Every person who by reason of his being a director, or named
as a director or as having agreed to become a director, or of his having
authorised the issue of the prospectus, becomes liable to make any
payment under this section may recover contribution, as in cases of
contract, from any other person who, if sued separately, would have
been liable to make the same payment, unless the person who has
become so liable was, and that other person was not, guilty of fraudu-
lent misrepresentation.

(5) For the purposes of this section

—

The expression "'promoter” means a promoter who was a party
to the preparation of the prospectus, or of the portion thereof
containing the untrue statement, but does not include any
person by reason of his acting in a professional capacity for

persons engaged in procuring the formation of the company;
The expression ""expert” includes engineer, valuer, accountant,

and any other person whose profession gives authority to a
statement made by him.

Allotment,

85,—( 1 ) No allotment shall be made of any share capital of a company Restriction as

offered to the public for subscription, unless the following conditions aiiotwent.

have been complied with, namely:

—

(a) the amount (if any) fixed by the memorandum or articles

and named in the prospectus as the minimum subscription

upon which the directors may proceed to allotment; or
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(6) if no amount is so fixed and named, then the whole amount
of the share capital so odered for subscription,

has been subscribed, and the sum payable on application for the amount
so fixed and named, or for the whole amount ofiered for subscription, has
been paid to and received by the company.

(2) The amount so fixed and named and the whole amount afore-
said shall be reckoned exclusively of any amount payable otherwise than
in cash, and is in this Act referred to as the minimum subscription.

(3) The amount payable on application on each share shall not be
less than five per cent, of the nominal amount of the share.

(4) If the conditions aforesaid have not been complied with on the
expiration of forty days after the first issue of the prospectus, all

money received from applicants for shares shall be forthwith repaid to
them without interest, and, if any such money is not so repaid within
forty-eight days after the issue of the prospectus, the directors of the
company shall be jointly and severally liable to repay that money
with interest at the rate of five per centum per annum from the ex-
piration of the forty-eighth day

:

Provided that a director shall not be liable if he proves that the
loss of the money was not due to any misconduct or negligence on his

part.

(5) Any condition requiring or binding any applicant for shares
to waive compliance with any requirement of this section shall be
void.

(6) This section, except subsection {3) thereof, shall not apply to
any allotment of shares subsequent to the first allotment of shares
offered to the public for subscription.

(7) In the case of the first allotment of share capital payable in

cash of a company which does not issue any invitation to the public
to subscribe for its shares, no allotment shall be made unless the
minimum subscription (that is to say) :

—

(a) the amount (if any) fixed by the memorandum or articles and
named in the statement in lieu of prospectus as the minimum
subscription upon which the directors may proceed to allot*

ment; or

{b) if no amount is so fixed and named, then the whole amount
of the share capital other than that issued or agreed to be
issued as fully or partly paid up otherwise than in cash,

has been subscribed and an amount not less than five per cent, of the
nominal amount of each share payable in cash has b^n paid to and
received by the company.

This subsection sl^ not apply to a private company or to a
company which has allotted any ^ares or debentures More the first

day of July nineteen hundred and eight.

86.

—

(i) An allotment made by a company to an applicant in con-
travention of the provisions of the last foregoing section shall be
voidable at the instance of the applicant within one month after the
holding of the statutory meeting of the company and not later, tiBd
shall so voidable notwithstanding that the company is in comae ol
being wound up.

(2) Ifany director of a company knowingly contravenes or permits
or authorises the contravention of any of the provisions of me last
foregoing section with respect to allotment he mall be liable to com-
pensate the company and the allottee remctively for any loss, damages,
or costs which the company or the allottee may have sustained or
Incurred thereby: Provided that proceedings to recover any such loss
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damages, or costs shall not be commenced after the expiration of two
years from the date of the allotment.

87.—(1) A company shall not commence any business or exercise Restriction! od
any borrowing powers unless— ofbSSISI*****

() shares held subject to the payment of the whole amount
thereof in cash have been allotted to an amount not less in
the whole than the minimum subscription; and

() every director of the company has paid to the company on
each of the shares taken or contracted to be taken by him,
and for which he is liable to pay in cash, a proportion equal
to the proportion payable on application and allotment on
the shares offered for public subscription, or in the case of a
company which does not issue a prospectus inviting the public
to subscribe for its shares, on the shares payable in cash ; and

(r) there has been filed with the registrar of companies a statutory
declaration by the secretary or one of the directors, in the
prescribed form, that the aforesaid conditions have been
complied with

;
and

(rf) in the case of a company which does not issue a prospectus
inviting the public to subscribe for its shares, there has been
filed with the registrar of companies a statement in Ueu of

prospectus.

(2) The registrar of companies shall, on the filing of this statutory
declaration, certify that the company is entitled to commence business,

and that certificate shall be conclusive evidence that the company is

so entitled:

Provided that in the case of a company which does not issue a
prospectus inviting the public to subscribe for its shares the registrar
shall not give such a certificate unless a statement in lieu of prospectus
has been filed with him.

(3) Any contract made by a company before the date at which
it is entitled to commence business shall be provisional only, and shall

not be binding on the company until that date, and on that date it shah
become binding.

(4) Nothing in this section shall prevent the simultaneous offer

for subscription or allotment of any shares and debentures or the
receipt of any money payable on application for debentures.

(5) If any company commences business or exercises borrowing
powers in contravention of this section, every person who is responsible
for the contravention shall, without prejudice to any other liability,

be liable to a fine not exceeding fifty ^unds for every day during
which the contravention continues.

(6) Nothing in this section shall apply to a private company, or to
a company registered before the first day of January*nineteen hundred
and one, or to a company registered before the first day of July nineteen
hundred and eight which does not issue a prosp^tus inWting the
public to subscribe for its shares.

88.—(i) Whenever a company limited by shares makes any allot- Return as to

ment of its shares, the company shall within me month thereafter file allotment!,

with the registrar of companies

—

(a) a return of the allotments, stating the number and nominal
amount of the shares comprised in tiie allotment, the names,
addresses, and descriptions of the allottees, and the amount
(il any) paid or due and payable on each share; and
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(h) in the case of shares allotted as fully or partly paid up other-
wise than in cash, a contract in writing constituting the title

of the allottee to the allotment together with any contract of
sale, or for services or other consideration in respect of which
that allotment was made, such contracts being duly stamped,
and a return stating the number and nominal amount of
shares so allotted, the extent to which they are to be treated
as paid up, and the consideration for which they have been
allotted.

(2) Where such a contract as above mentioned is not reduced to
writing, the company shall within one month after the allotment file

with the registrar of companies the prescribed particulars of the con-
tract stamped with the same stamp duty as would have been payable
if the contract had been reduced to writing, and those particulars
shall be deemed to be an instrument within the meaning of the Stamp
Act, 1891, and the registrar may, as a condition of filing the particulars,
require that the duty payable thereon be adjudicated under section
twelve of that Act.

(3) If default is made In complying with the requirements of this
section, every director, manager, secretary, or other officer of the
company, who is knowingly a party to the default, shall be liable to a
fine not exceeding fifty pounds for every day during which the default
continues

:

Provided that, in case of default in filing with the registrar of
companies within one month after the allotment any document re-

quired to be filed by this section, the company, or any person liable for the
default, may apply to the court for relief, and the court, if satisfied
that the omission to file the document was accidental or due to in-

advertence or that it is just and equitable to grant relief, may make
an order extending the time for the filing of the document for such period
as the court may think proper.

Commissions and Discounts.

89.—(i) It shall be lawful for a company to pay a commission to any
person in consideration of his subscribing or agreeing to subscribe,
whether absolutely or conditionally, for any shares in the company,
or procuring or agreeing to procure subscriptions, whether absolute or
conditional, for any shares in the company, if the payment of the com-
mission is authorised by the articles, and the commission paid or agreed
to be paid does not exceed the amount or rate so authorised, and if the
amount or rate per cent, of the commission paid or agreed to be paid is

—

(a) In the case of shares offered to the public for subscription,
disclosed in the prospectus; or

(^) In the case of shares not offered to the public for subscription,
disclosed in the statement in lieu of prospectus? or in a state-
ment in the prescribed form signed in like manner as a state-
ment in lieu of prospectus and filed with the registrar of
companies, and, where a circular or notice, not being a
prospectus, inviting subscription for the shares is issued, also
disclosed in that circular or notice

(2) Save as aforesaid, no comimny shall apply any of its shares
or capital money either directly or indirectly in payment of any com-
mission, discount, or allowance, to any person in consideration of his
subscribing or agreeing to subscribe, whether absolutely or conditionally,
for any s^res of the company, or procuring or agreeing to procure
subscriptions, whether absolute or conditional, for any shares in the
company, whether the shares or money be so applied by being added to
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the purchase money of any property acquired by the company or to the
contract price of any work to be executed for the company, or the
money be paid out of the nominal purchase money or contract price,

or otherwise.

(3)

Nothing in this section shall affect the power of any company
to pay such brokerage as it has heretofore been lawful for a company
to pay, and a vendor to, promoter of, or other person who receives
payment in money or shares from, a company shall have and shall be
deemed always to have had power to apply any part of the money or
shares so received in payment of any commission, the payment of

which, if made directly by the company, would have been legal under
this section.

90.

—Where a company has paid any sums by way of commission in statement in

respect of any shares or debentures, or allowed any sums by way or balance sheet

discount in respect of any debentures, the total amount so paid of
allowed, or so much thereof as has not been written off, shall be stated counts.

in every balance sheet of the company until the whole amount thereof
has been written off.

Payment of Interest out of Capital,

91.

—Where any shares of a company are issued for the purpose of Power of

raising money to defray the expenses of the construction of any works company to

or buildings or the provision of any plant which cannot be niade
profftable for a lengthened period, the company may pay interest on so certain c^ses.

much of that share capital as is for the time being paid up for the period
and subject to the conditions and restrictions in this section mentioned,
and may charge the same to capital as part of the cost of construction
of the work or building, or the provision of plant

:

Provided that

—

( 1 ) No such payment shall be made unless the same is authorised
by the articles or by special resolution

:

(2) No such payment, whether authorised by the articles or by
special resolution, shall be made without the previous sanction
of the Board of Trade

:

(3) Before sanctioning any such payment the Board of Trade may,
at the expense of the company, appoint a person to inquire
and report to them as to the circumstances of the case, and
may, before making the appointment, require the company
to give security for the payment of the costs of the inquiry

;

(4) The payment shall be made only for such period as may be
determined by the Board of Trade; and such period shall in

no case extend beyond the close of the half year next after

the half year during which the works or buildings have been
actually completed or the plant provided:

(5) The rate of interest shall in no case exceed four per cent, per
annum or such lower rate as may for the time l^ing be pre-

scribed by Order in Council:

(6) The payment of the interest shall not operate as a reduction
of the amount paid up on the shares in respect of which it is

paid:

(7) The accounts of the company shall show the share capital on
which, and the rate at whi(^, interest has been paid out of
capital during the period to .which the accounts relate:

(8) Nothing in this section shall affect any company to which the
Indian Railwa3rs Act, 1894, as amended by any subsequent
enactment, applies.
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Certificates of Shares^
92.

—(i) Eveiy company shall, within two months after the allot-

ment of any of its shares, debentures, or debenture stock, and within
two months after the registration of the transfer of any such shares,
debentures, or debenture stock, complete and have ready for delivery
the certificates of all shares, the debentures, and the certificates of all

debenture stock allotted or transferred, unless the conditions of issue
of the shares, debentures, or debenture stock otherwise provide.

(2) If default is made in complying with the requirements of this
section, the company, and every director, manager, secretary, and other
officer of the company who is knowingly a party to the default, shall
be liable to a fine not exceeding five pounds for every day during which
the default continues.

Information as to Mortgages, Charges, &>c,

93.

-^!) Every mortgage or charge created after the first day of
July nineteen hundred and eight by a company registered in England or
Ireland and being either

—

() a mortgage or charge for the purpose of securing any issue
of debentures ; or

() a mortgage or charge on uncalled share capital of the company

;

or

(c) a mortgage or charge created or evidenced by an instrument
which, if executed by an individual, would require registration
as a bill of sale; or

{d) a mortgage or charge on any land, wherever situate, or any
interest therein; or

(e) a mortgage or charge on any book debts of the company; or

(/) a floating charge on the undertaking or property of the com-
pany,

shall, so far as any security on the company's property or undertaking
is thereby conferred, be void against the Liquidator and any creditor
of the company, unless the prescribed particulars of the mortgage or
charge, together with the instrument (if any) by which the mortage or
charge is created or evidenced, are delivered to or received by the regis-

trar of companies for registration in manner required by this Act wi&n
twenty-one days after the date of its creation, but without prejudice to
any contract or obligation for repayment of the money thereby secured,
and when a mortgage or charge becomes void under this section the
money secured thereby shall immediately become payable:

Provided that

—

(i) in the case of a mortgage or charge created out of the United
Kingdom comprising solely property situate outside the
United Kingdom, the delivery to and the receipt by the
registrar of a copy of the instrument by which the mortgage
or charge is created or evidenced, verified in the presenbed
manner, shall have the same effect for the purposes of this

section as the delivery and receipt of the instrument itself,

and twenty-one days after the date on which the instrument
or COPY could, in due course of post, and if despatched with
due dongence, have been received in the United Kingdom, shaH
be subrotuM for twenty-one days after the date of the
creation of the mortgage or charge, as idxe time within which
the particulars and instrument or copy are to be delivered
to the registrar; and
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(ii) where the mortg:age or charge is created in the United King-
dom but comprises property outside the United Kingdom,
the instrument creating or purporting to create the mortgage
or charge may be sent for registration notwithstanding that
further proceedings may be necessary to make the mortgage
or charge valid or effectual according to the law of the country
in which the property is situate; and

(iii) where a negotiable instrument has been given to secure the
payment of any book debts of a company, the deposit of the
instrument for the purpose of securing an advance to the
company shall not for the purposes of this section be treated
as a mortgage or charge on those book debts ; and

(iv) the holding of debentures entitling the holder to a charge on
land shall not be deemed to be an interest in land.

(2) The registrar shall keep, with respect to each company, a
register in the prescribed form of all the mortgages and charges created
by the company after the first day of July nineteen hundred and eight
and requiring registration under l^is section, and shall, on payment of
the prescribed fee, enter in the register, with respect to every such
mortgage or charge, the date of creation, the amount secured by it,

short particulars of the property mortgaged or charged, and the names
of the mortgagees or persons entitled to the charge.

(3) Where a series of debentures containing, or giving by reference
to any other instrument, any charge to the benefit of which the deben-
ture holders of that series are entitled pari passu is created by a com-
pany, it shall be sufficient if there are delivered to or received by the
registrar within twenty-one days after the execution of the deed con-
taining the charge or, if there is no such deed, after the execution of

any debentures of the series, the following particulars:

—

{a) the total amount secured by the whole series; and
(h) the dates of the resolutions authorising the issue of the series

and the date of the covering deed, if any, by which the security

is created or defined ; and
(c) a general description of the property charged; and
(<f) the names of the trustees, if any, for the debenture holders;

together with the deed containing the charge, or, if there is no such
dera, one of the debentures of the series, and the registrar shall, on
pa3rment of the prescribed fee, enter those particulars in the register:

Provided that, where more than one issue is made of de^ntures
in the series, there shall be sent to the registrar for entry in the register

particulars of the date and amount of each issue, but an omission to do
this shall not affect the validity of the debentures issued.

(4) Where any commission, allowance, or discount has been
paid or made either directly or indirectly by the company to any person
in consideration of his subscribing or agreeing to subscribe, whether
absolutely or conditionally, for any debentures of the company, or
procuring or agreeing to procure subscriptions, whether abrolute or
conditional, for any such debentures, the pi^culars required to be
sent lor registration under this section shall include particulars as to

the amount or rate per cent, of the commission, discount, or allowance
so paid or made, but an omission to do this shall not affect the validity

of the debentures issued:

Provided that the dej^t of any debentures as security for any
debt the company shall not for the purposes of this provision be
treated as the issue of the debentures at a discount.
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(5) The registrar shall give a certificate under his hand of the
registration of any mortgage or charge registered in pursuance of this

section, stating the amount thereby secured, and the certificate shall be
conclusive evidence that the requirements of this section as to registra-

tion have been complied with.

(6) The company shall cause a copy of every certificate of registra-

tion given under this section to be endorsed on every debenture or
certificate of debenture stock which is issued by the company, and the
payment of which is secured by the mortgage or charge so registered

:

Provided that nothing in this subsection shall be construed as re-

quiring a company to cause a certificate of registration of any mortgage
or charge so given to be endorsed on any debenture or certificate of
debenture stock which has been issued by the company before the
mortgage or charge was created.

(7) It shall be the duty of the company to send to the registrar

for registration the particulars of every mortgage or charge created by
the company and of the issues of debentures of a series, requiring
registration under this section, but repstration of any such mortgage
or charge may be effected on the application of any person interested

therein.

Where the registration is effected on the application of some person
other than the company, that person shall be entitled to recover from
the company the amount of any fees properly paid by him to the
registrar on the registration.

(8) The register kept in pursuance of this section, shall be open to
inspection by any person on payment of the prescribed fee, not ex-
ceeding one shilling for each inspection.

(9) Every company shall cause a copy of every instrument creating
any mortgage or charge requiring registration under this section to be
kept at the registered office of the company; Provided that, in the case
of a series of uniform debentures, a copy of one such debenture shall be
sufficient.

94.

—(i) If any person obtains an order for the appointment of a
receiver or manager of the property of a company, or appoints such a
receiver or manager under any powers contained in any instrument, he
shall within seven days from the date of the order or of the appointment
under the powers contained in the instrument give notice of the fact
to the registrar of companies, and the registrar shall, on payment of the
prescribed fee, enter the fact in the register of mortgages and charges.

(2) If any person makes default in complying with the require-
ments of this section he shall be liable to a fine not exceeding five

pounds for every day during which the default continues.

95.

—(i) Every receiver or manager of the property of a company
who has been appointed under the powers contained in any instrument,
and who has taken possession, shall, once in every half year while he
remains in possession, and also on ceasing to act as receiver or manager,
file with the registrar of companies an abstract in the prescribed form
of his receipts and payments during the period to which ^e abstract
relates, and shall also on ceasing to act as receiver or manager file with
the registrar notice to that effect, and the registrar shall enter the notice
in the register of mortgages and charges.

(2) Every receiver or manager who makes default in complying
with the provisions of this s^^on shall be liable to a fine not exceemng
fifty pounds.



COMPANIES (CONSOLIDATION) ACT, 1908 46796.

—A judge of the High Court, on being satisfied that the omission
to register a mortgage or charge within the time hereinbefore required,

or that the omission or misstatement of any particular with respect to
any such mortgage or charge, was accidental, or due to inadvertence
or to some other sufficient cause, or is not of a nature to prejudice the
position of creditors or shareholders of the company, or that on other
grounds it is just and equitable to grant relief, may, on the application

of the company or any person interested, and on such terms and con-
ditions as seem to the judge just and expedient, order that the time for

registration be extended, or, as the case may be, that the omission or
misstatement be rectified.

97.

—^The registrar of companies may, on evidence being given to his
satisfaction that the debt for which any registered mortgage or charge
was given has been paid or satisfied, order that a memorandum of
satisfaction be entered on the register, and shall if required furnish the
company with a copy thereof.

98.

—The registrar of companies shall keep a chronological index,
in the prescribed form and with the prescribed particulars, of the
mortgages or charges registered with him under this Act.

99.

—( I ) If any company makes default in sending to the registrar of
companies for registration the particulars of any mortgage or charge
created by the company, and of the issues of debentures of a series,

requiring registration with the registrar under the foregoing provisions
of this Act, then, unless the registration has been effected on the ap-
plication of some other person, the company, and every director,
manager, secretary, or other person who is knowingly a party to the
default, shall on conviction be liable to a fine not exceeding fifty pounds
for every day during which the default continues.

(2) Subject as aforesaid, if any company makes default in com-
plying with any of the requirements of this Act as to the registration
with the registrar of any mortgage or charge created by the company,
the company and every director, manager, and other officer of the
company, who knowingly and wilfully authorised or permitted the
default shall, without prejudice to any other liability, be liable on
summary conviction to a fine not exceeding one hundred pounds.

(3) If any person knowingly and wilfully authorises or permits
the delivery of any debenture or certificate of debenture stock re-

quiring registration with the registrar under the foregoing provisions
of this Act without a copy of the certificate of registration being en-
dorsed upon it, he shall, without prejudice to any other liability, be
liable on summary conviction to a fine not exceeding one hundred
pounds.

100.

-^i) Every limited company shall keep a register of mortgages
and enter therein all mortgages and charges specifically afiecting
property of tiie company, giving in each case a short description of the
property,mortgaged or charged, the amount of the mortgage or charge,
and (except in the case of securities to bearer) the names of the mort-
gagees or persons entitled thereto.

(2) If any director, manager, or other officer of the company
knowingly and wilfully authorises or permits the omission of any entry
required to be made in pursuance of this section, he shall be liable to a
fine not exceeding fifty pounds.

2G
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101.

—(i) The copies cf instruments creating any mortgage or charge
requiring registration under this Act vdth the registrar of companies,
and the register of mortgages kept in pursuance of the last foregoing
section, shall be open at all reasonable times to the inspection of any
creditor or member of the company without fee, and the register of
mortgages shall also be open to the inspection of any other person on
payment of such fee, not exceeding one shilling for each inspection, as
the company may prescribe.

(2) If inspection of the said copies or register is refused, any officer

of the company refusing inspection, and every director and manager of
the company authorising or knowingly and wilfully permitting the
refusal, shall be liable to a fine not exceeding five pounds, and a further
fine not exceeding two pounds for every day during which the refusal

continues; and, in addition to the above penalty as respects companies
registered in England or Ireland, any judge of the High Court sitting

in chambers, or the judge of the court exercising the stannaries juris-

diction in the case of companies subject to that jurisdiction, may by
order compel an immediate inspection of the copies or register.

102.

—(i) Every register of holders of debentures of a company
shall, except when closed in accordance with the articles during such
period or periods (not exceeding in the whole thirty days in any year)
as may be specified in the articles, be open to the inspection of the
registered holder of any such debentures, and of any holder of shares
in the company, but subject to such reasonable restrictions as the
company may in general meeting impose, so that at least two hours
in each day are appointed for inspection, and every such holder may
require a copy of the register or any part thereof on payment of sixpence
for every one hundred words required to be copied.

(2) A copy of any trust deed for securing any issue of debentures
shall be forwarded to every holder of any such debentures at his request
on pa3rment in the case of a printed trust deed of the sum of one shilling

or such less sum as may be prescribed by the company, or, where the
trust deed has not been printed, on payment of sixpence for every one
hundred words required to be copied.

(3) If inspection is refused, or a copy is refused or not forwarded,
the company shall be liable to a fine not exceeding five pounds, and to
a further fine not exceeding two pounds for every day during which the
refusal continues, and every director, manager, secretary, or other
officer of the company who Imowingly authorises or permits the refusal

shall incur the like penalty.

Debentures and Floating Charges,

103.

—A condition contained in any debentures or in any deed for

securing any debentures, whether issued or executed before or after

the passing of this Act, shall not be invalid by reason only that thereby
the debentures are made irredeemable or redeemable only on the
happening of a contingency, however remote, or on the expiration
of a period, however long, any rule of equity to the contrary
notwithstanding.

104.

—(1) Where either before or after the passing of this Act a
company has redeemed any debentures previously issued, the company,
unless the articles or the conditions of issue expressly otherwise provide,
or unless the debentures have been redeemed in pursuance of any
obligation on the company so to do (not being an obligation enforceable
only by the person to whom the redeemed debentures were issued or his

assigns), shall have power^ and shall be deemed always to have had
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power, to keep the debentures alive for the purposes of re-issue, and
where a company has purported to exercise such a power the company
shall have power, and shall be deemed always to have had power, to
re-issue the debentures either by re-issuing the same debentures or
by issuing other debentures in their place, and upon such a re-issue

the person entitled to the debentures shall have, and shall be deemed
always to have had, the same nghts and priorities as if the debentures
had not previously been issued.

(2) Where with the object of keeping debentures alive for the
purpose of re-issue they have either before or after the passing of this
Act been transferred to a nominee of the company, a transfer from that
nominee shall be deemed to be a re-issue for the purposes of this section.

(3) Where a company has either before or after the passing of this
Act deposited any of its debentures to secure advances from time to
time on current account or otherwise, the debentures shall not be
deemed to have been redeemed by reason only of the account of the
company having ceased to be in debit whilst the debentures remained
so deposited.

(4) The re-issue of a debenture or the issue of another debenture
in its place under the power by this section given to, or deemed to have
been possessed by, a company, whether the re-issue or issue was made
before or after the passing of this Act, shall be treated as the issue of
a new debenture for the purposes of stamp duty, but it shall not be so
treated for the purposes of any provision limiting the amount or
number of debentures to be issued

:

Provided that any person lending money on the security of a
debenture re-issued under this section which appears to be duly stamped
may give the debenture in evidence in any proceedings for enforcing
his security without payment of the stamp duty or any penalty in
respect thereof, unless he had notice or, but for bis negligence, might
have discovered, that the debenture was not duly stamped, but in any
such case the company shall be liable to pay the proper stamp duty
and penalty.

(5) Nothing in this section shall prejudice

—

(a) the operation of any judgment or order of a court of com-
petent jurisdiction pronounced or made before the seventh
day of March nineteen hundred and seven as between the
parties to the proceedings in which the judgment was pro-
nounced or the order made, and any appeal from any such
judgment or order shall be decided as if this Act had not been
passed: or

(6) any power to issue debentures in the place of any debentures
paid off or otherwise satisfied or extinguished, reserved to a
company by its debentures or the securities for the same.

105.—A contract with a company to take up and pay for any deben* Specie perfonn-

tures of the company may be enforced by an order for specific per- JJ^SSbcloe
formance. debenture.

106.—Notwithstanding anything contained in the statute of the
Scots Parliament of 1696, chapter twenty-five, debentures to bearer
issued in Scotland are declared to be valid and binding according to
their terms.

X07.—(1) Where, in the case of a company registered in England or
Ireland, either a receiver is appointed on behalf of the holders of any
debentures of the company secured by a fioating charge, or possession
is taken by or on behalf of those debenture holders of any property
comprised in or subject to the charge, then*, if the company is not at the

* See also Sec. 19 of the Workmen’s Compensation Act, 1923, on page 57s.
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time in course of being wound up, the debts which in every winding-up
are under the provisions of Part IV, of this Act relating to preferential

payments to be paid in priority to all other debts, shall be paid forth-

with out of any assets coming to the hands of the receiver or other
person taking possession as aforesaid in priority to any claim for

principal or interest in respect of the debentures.

(2) The periods of time mentioned in the said provisions of Part IV.

of this Act shall be reckoned from the date of the appointment of the
receiver or of possession being taken as aforesaid, as the case may be.

(3) Any payments made under this section shall be recouped as
far as may be out of the assets of the company available for payment
of general creditors.

Statement to be published by Banking and certain other Companies.

Certain com-
panies to pub-
lish statement in

schedule.

33 & 34 Viet.

c;6i.

34 & 35 Viet,

c: 38.

35 & 36 Viet.

C.41.

108.—(i) Every company being a limited banking company or an
insurance company or a deposit, provident, or benefit society shall,

before it commences business, and also on th'^ first Monday in February
and the First Tuesday m August in every yeai during which it carries on
business, make a statement in the form marked C in the First Schedule
to this Act, or as near thereto as circumstances will admit. f

(2) A copy of the statement shall be put up in a conspicuous place
in the registered office of the company, and in every branch office or
place where the business of the company is carried on.

(3) Every member and every creditor of the company shall be
entitled to a copy of the statement, on payment of a sum not exceeding
sixpence.

(4) If default is made in compliance with this section, the company
shall be liable to a fine not exceeding five pounds for every day during
which the default continues* and every director and manager of the
company who knowingly and wilfully authorises or permits the default
shall be liable to the like penalty.

(5) For the purposes of this Act a company that carries on the
business of insurance in common with any other business or businesses
shall be deemed to be an insurance company.

(6) This section shall not apply to any life assurance company nor
any other assurance company to which the provisions of the Life
Assurance Companies Acts, 1870 to 1872, as to the annual statements
to be made by such a company, apply with or without modifications,
if the company complies with those provisions.

Investigation
of affairs of
company by
Board of Trade
inspectors.

Inspection and Audit,

109.—(i) The Board of Trade may appoint one or more competent
inspectors to investigate the affairs of any company and to report
thereon in such manner as the Board direct

—

(i) In the case of a banking company having a share capital, on
the application of members holding not less than one-tUrd of
the shares issued:

(ii) In the case of any other company having a share capital, on
the application of members holding not less than one-tenth
of the shares issued:

(iii) In the case of a company not having a share capital, on the
application of not less than one-fifth in number of the persons
on the company's register of members.
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(2) The application shall be supported by such evidence as the
Board of Trade may require for the purpose of showing that the ap-
plicants have good reason for» and are not actuated by malicious
motives in requiring, the investigation; and the Board of Trade may,
before appointing an inspector, require the applicants to give security

for payment of the costs of the inquiry.

(3) It shall be the duty of all officers and agents of the company
to produce to the inspectors all books and documents in their custody
or power.

(4) An inspector may examine on oath the officers and agents
of the company in relation to its business, and may administer an oath
accordingly.

(5) If any officer or agent refuses to produce any book or document
which under this section it is his duty to produce, or to answer any
question relating to the affairs of the company, he shall be liable to a
fine not exceeding five pounds in respect of each offence.

(6) On the conclusion of the investigation the inspectors shall

report their opinion to the Board of Trade, and a copy of the report shall

be forwarded by the Board to the registered office of the company
and a further copy shall, at the request of the applicants for the in-

vestigation, be delivered to them.
The report shall be written or printed, as the Board direct.

(7) All expenses of and incidental to the investigation shall be
defrayed by the applicants, unless the Board of Trade direct the same
to be paid by the company, which the Board is hereby authorised to do.

no.—(i) A company may by special resolution appoint inspectors Power of

to investigate its affairs. company to

(2) Inspectors so appointed shall have the same powers and duties i^^ctois.
as inspectors appointed by the Board of Trade, except that, instead of
reporting to the Board, they shall report in such manner and to such
persons as the company in general meeting may direct.

(3) Officers and agents of the company shall incur the like penalties
in case of refusal to produce any book or document required to be pro-
duced to inspectors so appointed, or to answer any question, as they
would have incurred if the inspectors had been appointed by the Board
of Trade.

111.

—A copy of the report of any inspectors appointed under this Report of

Act, authenticated by the seal of the company whose affairs they have
investigated, shall be admissible in any legal proceeding as evidence of
the opinion of the inspectors in relation to any matter contained in the
report.

1 1

2.

—(i) Every company shall at each annual general meeting Anointment

appoint an auditor or auditors to hold office until the next annual SonSTwStSt.
general meeting.

(2) If an appointment of auditors is not made at an annual general
meeting, the Board of Trade may, on the application of any member of
the company, appoint an auditor of the company for the current year,
and ffx the remuneration to be paid to him by the company for his
services.

(3) A director or officer of the company shall not be capable of
being appointed auditor of the company.

(4) A person, other than a retiring auditor, shall not be capable
of being appointed auditor at an annual general meeting unless notice
of an intention to nominate that person to the office of auditor has been
given by a shareholder to the company not less than fourteen days
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before the annual general meeting, and the company shall send a copy
of any such notice to the retiring auditor, and shall give notice thereof
to the shareholders, either by advertisement or in any other mode
allowed by the articles, not less than seven days before the annual general
meeting:

Provided that if, after notice of the intention to nominate an
auditor has been so given, an annual general meeting is called for a
date fourteen days or less after the notice has been given, the notice,

though not given within the time required by this provision, shall be
deemed to have been properly given for the purposes thereof, and the
notice to be sent or given by the company may, instead of being sent or
given within the time required by this provision, be sent or given at the
same time as the notice of the annual general meeting.

(5) The first auditors of the company may be appointed by the
directors before the statutory meeting, and if so appointed shall hold
office until the first annual general meeting, unless previously removed
by a resolution of the shareholders in general meeting, in which case
the shareholders at that meeting may appoint auditors.

(6) The directors may fill any casual vacancy in the office of
auditor, but while any such vacancy continues the surviving or con-
tinuing auditor or auditors, if any, may act.

(7) The remuneration of the auditors of a company shall be fixed by
the company in general meeting, except that the remuneration of any
auditors appointed before the statutory meeting, or to fill any casual
vacancy, may be fixed by the directors.

1 1 3.—(i) Every auditor of a company shall have a right of access

at all times to the books and accounts and vouchers of the company,
and shall be entitled to require from the directors and officers of the

company such information and explanation as may be necessary for the
performance of the duties of the auditors.

(2) The auditors shall make a report to the shareholders on the
accounts examined by them, and on every balance sheet laid before the
company in general meeting during their tenure of office, and the

report shall state

—

(a) whether or not they have obtained all the information and
explanations they have required ; and

(b) whether, in their opinion, the balance sheet referred to in the
report is properly drawn up so as to exhibit a true and correct
view of the state of the company’s affairs according to the
best of their information and the explanations given to them,
and as shown by the books of the company.

(3) The balance sheet shall be signed on behalf of the board by
two of the directors of the company, or if there is only one director,

by that director, and the auditors’ report shall be attached to the
balance sheet, or there shall be inserted at the foot of the balance
sheet a reference to the report, and the report shall be read before the
company in general meeting, and shall be open to inspection by any
shareholder.

Any shareholder shall be entitled to be furnished with a copy of
the balance sheet and auditors’ report at a charge not exceeding sixpence
for every hundred words.

(4) If any copy of a balance sheet which has not been signed as
required by this section is issued, circulated, or published, or if any
copy of a balance sheet is issued, circulated, or published without
either having a copy of the auditors' report attached thereto or con-
taining such reference to that report as is required by this section, the
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company, and every director, manager, secretary, or other officer of the
company who is knowingly a party to the default, shall on conviction
be liable to a fine not exceeding fifty pounds.

(5) In the case of a banking company registered after the fifteenth

day of August eighteen hundred and seventy-nine

—

(a) if the company has branch banks beyond the limits of Europe,
it shall be sufficient if the auditor is allowed access to such
copies of and extracts from the books and accounts of any
such branch as have been transmitted to the head office of the
company in the United Kingdom; and

{b) the balance sheet must be signed by the secretary or manager
(if any), and where there are more than three directors of the
company by at least three of those directors, and where there
are not more than three directors by all the directors.

1 1 4.
—(i) Holders of preference shares and debentures of a company Rights of

shall have the same right to receive and inspect the balance sheets of
the company and the reports of the auditors and other reports as is ^c.. as to

’

possessed by the holders of ordinary shares in the company. receipt and

(2) This section shall not apply to a private company, nor to a
company registered before the first day of July nineteen hundred and
eight.

Carrying on Business with less than the legal Minimum of Members.

1 15.—If at any time the number of members of a company is reduced,
in the case of a private company, below two, or, in the case of any other
company, below seven, and it carries on business for more than six

months while the number is so reduced, every person who is a member
of the company during the time that it so carries on business after

those six months, and is cognisant of the fact that it is carrying on
business with fewer than two members, or seven members, as the case
may be, shall be severally liable for the payment of the whole debts
of the company contracted during that time, and may be sued for the
same, without joinder in the action of any other member.

Prohibition
of carrying
on business
with fewer
than seven
or, in the
caseofa
private com-
pany, two
members.

Service and Authentication of Documents.

1 1

6.

—A document may be served on a company by leaving it at or Service of

sending it by post to the registered office of the company.

1 1

7.

—A document or proceeding requiring authentication by a Autheatkation
company may be signed by a director, secretary, or other authorised ofdocumenu.

officer of the company, and need not be under its common seal.

Tables and Forms.

1

1

8.

—(i) The forms in the Third Schedule to this Act or forms as Application and

near thereto as circumstances admit shall be used in all matters to
which those forms refer. fonM.***

(2) The Board of Trade may alter any of the tables and forms in
the First Schedule to this Act, so that it does not increase the amount
of fees payable to the registrar in the said schedule mentioned, and
may alter or add to the forms in the said Third Schedule.

(3) Any such table or form, when altered, shall be published in

the London Gazette, and thenceforth shall have the same force as if it

were included in one of the Schedules to this Act, but no alteration
made by the Board of Trade in Table A in the said First Schedule
shall affect any company registered before the alteration, or repeal, as
respects that company, any portion of that table.
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Arbitrations,

1 1 9.—(i) A company may by writing under its common seal agree
to refer and may refer to arbitration, in accordance with the Railway
Companies Arbitration Act, 1859, any existing or future difference
between itself and any other company or person.

(2) Companies parties to the arbitration may delegate to the
arbitrator power to settle any terms or to determine any matter capable
of being lawfully settled or determined by the companies themselves,
or by their directors or other managing body.

(3) All the provisions of the Railway Companies Arbitration Act,

1859, shall apply to arbitrations between companies and persons in

pursuance of this Act; and in the construction of those provisions **the

companies ” shall include companies under this Act.

Power to Compromise,

120—(i) Where a compromise or arrangement is proposed between
a company and its creditors or any class of them, or between the
company and its members or any class of them, the court may on the
application in a summary way of the company or of any creditor or
member of the company or, in the case of a company being wound up,
of the liquidator, order a meeting of the creditors or class of creditors,

or of the members of the company or class of members, as the case may
be, to be summoned in such manner as the court directs.

(2) If a majority in number representing three-fourths in value
of the creditors or class of creditors, or members or class of members,
as the case may be, present either in person or by proxy at the meeting,
agree to any compromise or arrangement, the compromise or arrange-
ment shall, if sanctioned by the court, be binding on all the creditors

or the class of creditors, or on the members or class of members, as the
case may be, and also on the company or, in the case of a company in

the course of being wound up, on the liquidator and contributories of
the company.

(3) In this section the expression “company “ means any company
liable to be wound up under this Act.

Meaning of
** Private Company.**

121.—(i) For the purposes of this Act the expression “private
company “ means a company which by its articles

—

(a) restricts the right to transfer its shares; and

(b) Umits the number of its members (exclusive of persons who
are in the employment of the company) to fifty; and

(c) prohibits any invitation to the public to subscribe for any
shares or debentures of the company.

(2) A private company may, subject to an3rthing contained in the
memorandum or articles, by passing a special resolution and by filing

with the registrar of companies such a statement in lieu of prospectus
as the company, if a public company, would have had to file before
allotting any of its shares or debentures, together with such a statutory
declaration as the company, if a public company, would have had to
file before commencing business, turn itself into a public company.

(3) Where two or more persons hold one or more shares in a
company jointly they shall for the purposes of this section, be treated
as a single member.
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Part IV.

Winding Up.

Preliminary.

122.—(i) The winding up of a company may be either— Mod«o£
(i) by the court; or winding up.

(ii) voluntary; or
(iii) subject to the supervision of the court.

(2) The provisions of this Act with respect to winding up apply,
unless the contrary appears, to the winding up of a company in any of
those modes.

Contributories.

123.—(i) In the event of a company being wound up, every present Liability as

and past member shall, subject to the provisions of this section, be
liable to contribute to the assets of the company to an amount sufficient pastmOTibSs.
for payment of its debts and liabilities and the costs, charges, and
expenses of the winding up and for the adjustment of the rights of the
contributories among themselves, with the qualifications following
(that is to say) ;

—

(1) A past member shall not be liable to contribute if he has
ceased to be a member for one year or upwards before the
commencement of the winding up:

(ii) A past member shall not be liable to contribute in respect
of any debt or habihty of the company contracted after he
ceased to be a member:

(iii) A past member shall not be liable to contribute unless it

appears to the court that the existing members are unable to
satisfy the contributions required to be made by them in

pursuance of this Act:

(iv) In the case of a company limited by shares no contribution
shall be required from any member exceeding the amount, if

any, unpaid on the shares in respect of wliich he is liable as a
present or past member

:

(v) In the case of a company limited by guarantee, no contribution
shall be required from any member exceeding the amount
undertaken to be contributed by him to the assets of the com-
pany in the event of its being wound up

:

(vi) Nothing in this Act shall invalidate any provision contained
in any policy of insurance or other contract whereby the
liability of individual members on the pohey or contract is

restricted, or whereby the funds of the company are alone
made liable in respect of the policy or contract

:

(vii) A sum due to any member of a company, in his character of a
member, by way of dividends, profits, or otherwise, shall not
be deemed to be a debt of the company, payable to that
member in a case of competition between Irimself and any
other creditor not a member of the company; but any such
sum may be taken into account for the puipose of the final

adjustment of the rights of the contributories among them-
selves.

(2) In the winding up of a limited company, any director or
manager, whether past or present, whose Habihty is, in pursuance of

this Act, unUmited, shall, in addition to his liability (if any) to con-



Definition of
contributory.

Nature of
liabUityof
contributory.

Contributories
in case of death
of member.

Contributories
in case of
bankruptcy
of member.

476 SECRETARIAL PRACTICE

tribute as an ordinary member, be liable to make a further contribution
as if he were at the commencement of the winding up a member of an
unlimited company: Provided that

—

(i) A past director or manager shall not be liable to make such
further contribution if he has ceased to hold office for a year
or upwards before the commencement of the winding up

:

(ii) A past director or manager shall not be liable to make such
further contribution in respect of any debt or liability of the
company contracted after he ceased to hold office:

(ill) Subject to the articles of the company, a director or manager
shall not be liable to make such further contribution unless
the court deems it necessary to require that contribution in
order to satisfy the debts and habihties of the company, and
the costs, charges, and expenses of the winding up.

(3) In the winding up of a company linuted by guarantee which
has a share capital, every member of the company shall be liable, in

addition to the amount undertaken to be contnbuted by him to the
assets of the company in the event of its being wound up, to contribute
to the extent of any sums unpaid on any shares held by him.

124.

—The term “contributory" means every person liable to con-
tribute to the assets of a company in the event of its being wound up,
and, in all proceedings for determining and in all proceedings prior to
the final determination of the persons who are to be deemed contribu-
tories, includes any person alleged to be a contributory.

125.

—The liability of a contributory shall create a debt (in England
and Ireland of the nature of a specialty) accruing due from him at the
time when his liability commenced, but payable at the times when calls

are made for enforcing the liability.

126.

—(i) If a contributory dies either before or after he has been
placed on the list of contributories, his personal representatives and
his heirs and devisees, shall be liable in a due course of administration
to contribute to the assets of the company in discharge of his liability

and shall be contributories accordingly.

(2) Where the personal representatives are placed on the list of
contributories, the heirs or devisees need not be added, but, except in

the case of heirs or devisees of any such real estate in England, they
may be added as and when the court thinks ht.

(3) If the personal representatives make default in paying any
money ordered to be paid by them, proceedings may be taken for ad-
ministering the personal and real estates of the deceased contributory,
or either of them, and of compelling payment thereout of the money
due.

127.

—If a contributor becomes bankrupt, either before or after he
has been placed on the list of contributories, then

—

(1) his trustee in bankruptcy shall represent him for all the
purposes of the winding up, and shall be a contributory
accordingly, and may be called on to admit to prove against
the estate of the bankrupt, or otherwise to allow to be paid
out of his assets in due course of law, any money due from
the bankrupt in respect of his liabilily to contribute to the
assets of the company; and

(2) there may be proved against the estate of the bankrupt the
estimated value of his liability to future calls as well as calls

already made.
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—(i) The husband of a female contributory married before the Provisional

date of the commencement of the Marned Women's Property Act, to married

1882, or the Married Women's Property (Scotland) Act, 1881, as the
case may be, shall, during the continuance of the marriage, be liable, 45^46 Viet,

as respects any liability attaching to any shares acquired by her before

that date, to contribute to the assets of the company the same sum as

she would have been liable to contribute if she had not married, and he
shall be a contributory accordingly,

(2) Subject as aforesaid, nothing in this Act shall affect the pro-

visions of the Married Women's Property Act, 1882, or the Married
Women's Property (Scotland) Act, 1881.

129.

—A company may be wound up by the court— Circu^tances

(i) if the company has by special resolution resolved that the ^mpanymay
company be wound up by the court: be wound up

(ii) if default is made in filing the statutory report or in holding the
statutory meeting:

(iii) if the company does not commence its business within a year
from its incorporation, or suspends its business for a whole year

:

(iv) if the number of members is reduced, in the case of a private
company, below two, or, in the case of anv other company,
below seven:

(v) if the company is unable to pay its debts:

(vi) if the court is cf opinion that it is just and equitable that the
company should be wound up.

130.

—A company shall be deemed to be unable to pay its debts— wh^^SJaned
(i) if a creditor, by assignment or otherwise, to whom the company unable to pay

is indebted in a sum exceeding fifty pounds then due, has*^*^®^***

served on the company, by leaving the same at its registered
office, a demand under his hand requiring the company to pay
the sum so due, and the company has for three weeks there-
after neglected to pay the sum, or to secure or compound for it

to the reasonable satisfaction of the creditor; or

(ii) if, in England or Ireland, execution or other process issued on
a judgment decree or order of any court in favour of a creditor
of the company is returned unsatisfied in whole or in part; or

(iii) if, in Scotland, the induciae of a charge for payment on an
extract decree, or an extract registered bond, or an extract
registered protest have expired without payment being made;
or

(iv) if it is proved to the satisfaction of the court that the company
is unable to pay its debts, and, in determining whether a
company is unable to pay its debts, the court shall take
into account the contingent and prospective liabilities of the
company.

131.

—(i) The courts having jurisdiction to wind up companies Jurisdiction

registered in England shall be the High Court, the chancery courts of ^00^12 in
the counties palatine of Lancaster and Durham, and the county courts. EngEndr

(2) Where the amount of the share capital of a company paid up
or credited as paid up exceeds ten thousand pounds, a petition to wind
up the company shall be presented to the High Court, or, in the case of
a company whose registered office is situate within the jurisdiction
of either of the palatine courts aforesaid, either to the High Court or to
the palatine court having jurisdiction.
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(3) Where the amount of the share capital of a company paid up
or credited as paid up does not exceed ten thousand pounds, and the
registered office of the company is situated within the jurisdiction of a
county court having jurisdiction under this Act, a petition to wind up
the company shall be presented to that county court.

(4) Where a company is formed for working mines within the
stannaries and is not shown to be actually working mines beyond the
limits of the stannaries, or to be engaged in any other undertaking
beyond those limits, or to have entered into a contract for such working
or undertaking, a petition to wind up the company shall be presented
to the court exercising the stannaries jurisdiction whatever may be
the amount of the capital of the company and wherever the registered

office of the company is situate.

(5) The Lord Chancellor may by order exclude a county court
from having jurisdiction under this Act, and for the purposes of that
jurisdiction may attach its distnct or any part thereof, to the High Court
or any other county court, and may revoke or vary any such order or
any like order made under the Companies (Winding Up) Act, 1890.

In exercising his powers under this section the Lord Chancellor
shall provide that a county court shall not have jurisdiction under this

Act unless it has for the time being jurisdiction in bankruptcy.
An order made under this provision shall not affect any juris-

diction or powers vested in any county court under or by virtue of the
Stannaries Jurisdiction (Abolition) Act, 1896.

(6) Every court in England having junsdiction under this Act to

wind up a company shall for the purposes of that jurisdiction have all

the powers of the High Court, and every prescribed officer of the court
shall perform any duties which an officer of the High Court may dis-

charge by order of the judge thereof or otherwise in relation to the
winding up of a company.

(7) Nothing in this section shall invalidate a proceeding by reason
of its being taken in a wrong court.

(8) For the purposes of this section the expression ‘‘registered

office” means the place which has longest been the registered office of

the company dunng the six months immediately preceding the presenta-
tion of the petition for winding up.

132.

—Subject to general rules and to orders of transfer made under
the authority of the Supreme Court of Judicature Act, 1873, and the
Acts amending it, the jurisdiction to wind up compames of the High
Court in England under this Act shall, as the Lord Chancellor may
from time to time by general order direct, be exercised, cither generally
or in specified classes of cases, either by such judge or judges of the
Chancery Division of the High Court as the Lord Chancellor may assign
to exercise that jurisdiction, or by the judge who, for the time being,
exercises the bankruptcy jurisdiction of the High Court.

133.

—(i) The winding up of a company by the court in England or
any proceedings in the winding up may at any time and at any stage,
and either with or without appheation from any of the parties thereto,
be transferred from one court to another court, or may be retained in
the court in which the proceedings were commenced, although it may
not be the court in which they ought to have been commenced.

(2) The powers of transfer given by the foregoing provisions of this
section may, subject to and in accordance with general rules, be exercised
by the Lord Chancellor or by any judge of the High Court having
jurisdiction under this Act, or, as regards any case within the juris-

diction of any other court, by the judge of that court.
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(3) If any question arises in any winding-up proceeding in a
county court which all the parlies to the proceeding, or which one of
them and the judge of the court, desire to have determined in the first

instance in the High Court, the judge shall state the facts in the form
of a special case for the opinion of the High Court, and thereupon the
special case and the proceedings, or such of them as may be required,

shall be transmitted to the High Court for the purposes of the deter-

mination.

134.—The court having jurisdiction to wind up companies registered Jurisdiction

in Ireland shall be the High Court;
Provided that where the High Court in Ireland makes an order Ireland,

for winding up a company it may, if it thinks fit, direct that all sub-
sequent proceedings in the winding up be had in the court of bankruptcy
having jurisdiction in the place in wliich the registered office of the
company is situate; and thereupon those proceedings shall be taken
in that court of bankruptcy accordingly, and that court shall, for the
purposes of the winding up, have all the powers of the High Court in

Ireland.

135.—The court having jurisdiction to wind up companies registered Jurisdiction

in Scotland shall be the Court of Session in either division thereof, or,

in the event of a remit to a permanent Lord Ordinary, +hat Lord sw>3anli.**”

Ordinary during session, and in time of vacation the Lord Ordinary
on the bills.

136.

—Where the court in Scotland makes a winding-up order, it Power in

may, if it thinks fit, at any time direct all subsequent proceedings in

the winding up to be taken before one of the permanent Lords Ordinary, up to Lord
^

and remit the winding up to him accordingly, and thereupon that Lord Ordinary.

Ordinary shall, for the purposes of the winding up, have all the powers
and jurisdiction of the court;

Provided that the Lord Ordinary may report to the division of the
court any matter which may arise in the course of the winding up.

137.

—(i) An application to the court for the winding up of a com- Provisions as

pany shall be by petition, presented subject to the provisions of this fo/wuldmeup
section cither by the company, or by any creditor or creditors (in-

® ^

eluding any contingent or prospective creditor or creditors), con-
tributory or contributories, or by all or any of those parties, together or
separately; Provided that

(a) A contributory shall not be entitled to present a petition for

winding up a company unless

—

(i) either the number of members is reduced, in the case of a
private company, below two, or, in the case of any other
company, below seven; or

(ii) the shares in respect of which he is a contributory, or some
of them, either were originally allotted to him or have been
held by him, and registered in his name, for at least six

months during the eighteen months before the commence-
ment of the winding up, or have devolved on him through
the death of a former holder; and

(b) A petition for winding up a company on the ground of default
in filing the statutory report or in holding the statutory meeting
shall not be presented by any person except a shareholder, nor
before the expiration of fourteen days after the last day on
which the meeting ought to have been held ; and

(c) The court shall not give a hearing to a petition for winding up
a company by a contingent or prospective creditor until such
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security for costs has been given as the court thinks reasonable
and until a primk fade case for winding up has been estab-
lished to the satisfaction of the court.

(2) Where a company is being wound up voluntarily or subject
to supervision in England, a petition may be presented by the offidal

receiver attached to the court, as well as by any other person authorised
in that behalf under the other provisions of this section, but the court
shall not make a winding-up order on the petition unless it is satisfied

that the voluntary winding up or winding up subject to supervision
cannot be continued with due regard to the interests of the creditors
or contributories.

(3) Where under the pro\dsions of this Part of this Act any person
as being the husband of a female contributory is himself a contributory,
and a share has during the whole or any part of the six months been
held by or registered in the name ot the wife, or by or in the name of a
trustee for the wife or for the husband, the share shall, for the purposes
of this section, be deemed to have been held by and registered in the
name of the husband.

138.

—An order for winding up a company shall operate in favour of
all the creditors and of all the contributories of the company as if made
on the joint petition of a creditor and of a contributory.

139.

—A winding up of a company by the court shall be deemed to
commence at the time for the presentation of the petition for the
winding up.

140.

—At any time after the presentation of a petition for winding
up, and before a winding-up order has been made, the company, or any
creditor or contributory, may

—

{a) where any action or proceeding against the company is

pending in the High Court or Court of Appeal in England or
Ireland, apply to the court in which the action or proceeding is

pending for a stay of proceedings therein; and
(6) where any other action or proceeding is pending against the

company, apply to the court having jurisdiction to wind up
the company to restrain further proceedings in the action or
proceeding

;

and the court to which application is so made may, as the case may be,
stay or restrain the proceedings accordingly on such terms as it thinks
fit.

14

1.

—(i) On hearing the petition the court may dismiss it with or
without costs, or adjourn the hearing conditionally or unconditionally,
or make any interim order, or any other order that it deems just, but
the court shall not refuse to make a winding-up order on the ground
only that the assets of the company have been mortgaged to an amount
equal to or in excess of those assets, or that the company has no assets.

(2) Where the petition is presented on the ground of default in
filing the statutory report or in holding the statutory meeting, the
court may order the costs to be paid by any persons who, in the opinion
of the court, are responsible for the default.

142.

—^When a winding-up order has been made, no action or pro-
ceeding shall be proceeded with or commenced against the company
except by leave of the court, and subject to such terms as the court
may impose.

143.

—On the making of a winding-up order, a copy of the order
must forthwith be forwarded by the company to the registrar of com-
panies, who shall make a minute thereof in his books relating to the
company.
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144.

—The court may at any time after an order for winding up, on Power of

the application of any creditor or contributory, and on proof to the court to stay

satisfaction of the court that all proceedings in relation to the winding
up ought to be stayed, make an order staying the proceedings, either
altogether or for a limited time, on such terms and conditions as the
court thinks fit.

145.

—The court may, as to all matters relating to a winding up, have Court may
regard to the wishes of the creditors or contributories as proved to it

#

by any sufficient evidence. cre^oreor
contributories.

Official Receiver.

146.

—(i) For the purposes of this Act so far as it relates to the Definition

winding up of companies by the court in England, the term “official

receiver’* shall mean the ofheial receiver, if any, attached to the court
for bankruptcy purposes, or, if there is more than one such official

receiver, then such one of them as the Board of Trade may appoint,
or, if there is no such official receiver, then an officer appointed for the
purpose by the Board of Trade.

(2)

Any such officer shall for the purpose of his duties under this
Act be styled the official receiver.

147.—(i) Where the court in England has made a winding-up order, sutementof
there shall be made out and submitted to the official receiver a state-

ment as to the affairs of the company in the prescribed form, verified submitted to

by affidavit, and showing the particulars of its assets, debts, and official

liabilities, the names, residences, and occupations of its creditors, the *’<^rivcr.

securities held by them respectively, the dates when the securities

were respectively given, and such further or other information as may
be prescribed or as the official receiver may require.

(2) The statement shall be submitted and verified by one or more
of the persons who are at the time of the winding-up order the directors
and by the person who is at that time the secretary or other chief
officer of the company, or by such of the persons being or having been
directors or officers of the company, or having taken part in the for-

mation of the company at any time within one year before the winding-
up order, as the official receiver, subject to the direction of the court,

may require to submit and verify the same.

(3) The statement shall be submitted within fourteen days from
the date of the order, or within such extended time as the official

receiver or the court may for special reasons appoint.

(4) Any person making or concuning in making the statement and
affidavit required by this section shall be allowed, and shall be paid by
the official receiver, out of the assets of the company, such costs and
expenses incurred in and about the preparation and making of the
statement and affidavit as the official receiver may consider reasonable,

subject to an appeal to the court.

(5) If any person, without reasonable excuse, makes default in

complying with the requirements of this section, he shall be liable to a
fine not exceeding ten pounds for every day during which the default

continues.

(6) Any person stating himself in writing to be a creditor or con-
tributory of the company shall be entitled by himself or by his agent
at all reasonable times, on pajnnent of the prescribed fee, to inspect
the statement submitted in pursuance of this section, and to a copy
thereof or extract therefrom. But any person untruthfully so stating

himself to be a creditor or contributory shall be guilty of a contempt
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of court and shall be punishable accordingly on the application of the
liquidator or of the official receiver.

148.

—(i) Where the court in England has made a winding-up order,
the official receiver shall, as soon as practicable after receipt of the
statement of the company's affairs, submit a preliminary report to the
court

—

(a) as to the amount of capital issued, subscribed, and paid up,
and the estimated amount of assets and liabilities ; and

(b) if the company has failed, as to the causes of the failure; and
{c) whether in his opinion further inquiry is desirable as to any

matter relating to the promotion, formation, or failure of the
company, or the conduct of the business thereof.

(2)

The official receiver may also, if he thinks fit, make a further
report, or further reports, stating the manner in which the company
was fonned and whether in his opinion any fraud has been committed
by any person in its promotion or formation, or by any director or other
officer of the company in relation to the company since the formation
thereof, and any other matters which in his opinion it is desirable to
bring to the notice of the court.

Liquidators.

149.

—(i) For the purpose of conducting the proceedings in winding
up a company and performing such duties in reference thereto as the
court may impose, the court may appoint a liquidator or liquidators.

(2) The court may make such an appointment provisionally at any
time after the presentation of a petition and before (where the pro-
ceedings are in England) the maWng of an order for winding up, or
(where the proceedings are in Scotland or Ireland) the first appoint-
ment of liquidators.

(3) Where the proceedings are in England

—

\a) If a provisional liquidator is appointed before the making of a
winding-up order, the official receiver or any other fit person
may be appointed:

(6) On a winding-up order being made the official receiver shall

by virtue of his office become the provisional liquidator and
shall continue to act as such until he or another person becomes
liquidator and is capable of acting as such

:

{c) When a person other than the official receiver is appointed
liquidator he shall not be capable of acting as liquidator until

he has notified his appointment to the registrar of companies
and given security in the prescribed manner to the satisfaction

of the Board of Trade.

(4) If more than one liquidator is appointed by the court, the
court shall declare whether any act by this Act required or authorised to
be done by the liquidator is to be done by all or any one or more of the
persons appointed.

(5) In a winding up in Scotland or Ireland the court may deter-

mine whether any and what security is to be given by a liquidator on
his appointment.

(6) A liquidator appointed by the court may resign or, on cause
shown, be removed by the court.

(7) A vacancy in the office of a liquidator appointed by the court

shall 1:^ filled by the court.

In a winding up in England the official receiver shall by virtue of

his office be the liquidator during the vacancy.
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(8) Where a person other than the official receiver is appointed
liquidator, he shall receive such salary or remuneration by way of
percentage or otherwise as the court may direct; and, if more such
persons than one are appointed liquidators, their remuneration shall
be distributed among them in such proportions as the court directs.

(9) A liquidator shall be described as follows (that is to say) :

—

(a) in a winding up in England, where a person other than the
official receiver is liquidator, by the style of the liquidator,
and, where the official receiver is liquidator, by the style of the
official receiver and liquidator, and

{b) in a winding up in Scotland or Ireland, by the style of the
official liquidator,

of the particular company in respect of which he is appointed, and not
by his individual name.

(10) The acts of a liquidator shall be valid notwithstanding any
defects that may afterwards be discovered in his appointment or
qualification.

—(*) In a winding up by the court the liquidator shall take Custody of

into his custody, or under his control, all the property and things in
action to which the company is or appears to be entitled.

(2) In a winding up by the court in Scotland or Ireland, if and so
long as there is no liquidator, all the proj>erty of the company shall be
deemed to be in the custody of the court.

15 1.—(i) The liquidator in a winding up by the court shall have Powers of

power, in the case of a winding up in England with the sanction either liquidator,

of the court or of the committee of inspection, and in the case of a
winding up in Scotland or Ireland with the sanction of the court

—

(a) to bring or defend any action or other legal proceeding in the
name and on behalf of the company;

(b) to carry on the business of the company, so far as may be
necessary for the beneficial winding up thereof:

(f) in the case of the winding up in England, to employ a solicitor

or other agent to take any proceedings or do any business
which the liquidator is unable to take or do himself

; but the
sanction in this case must be obtained before the employment
except in cases of urgency, and in those cases it must be
shown that no undue delay took place in obtaining the
sanction

;

(d) in the case of a winding up in Scotland or Ireland, to appoint
a solicitor or law agent to assist him in the performance of his
duties.

(2) The liquidator in a winding up by the court shall have power,
but (subject to the provisions of this section) in the case of a winding up
in Scotland or Ireland only with the sanction of the court,

—

(a) To sell the real and personal property . and things in action of
the company by public auction or private contract, with
power to transfer the whole thereof to any person or company
or to sell the same in parcels

:

{b) To do all acts and to execute, in the name and on behalf of the
company, all deeds, receipts, and other documents, andjfor
that purpose to use, when necessary the company's seal

:

{c) To prove, rank, and claim in the bankruptcy, insolvency, or
sequestration of any contributory, for any balance against
his estate, and to receive dividends in the bankruptcy,
insolvency, or sequestration in respect of that balance, as a
separate debt due from the bankrupt or insolvent, and rate-

ably with the other separate creditors

:

aH
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(d) To draw, accept, make, and indorse any bill of exchange or
promissory note in the name and on behalf of the company,
with the same effect with respect to the liability of the com-
pany as if the bill or note had been drawn, accepted, made,
or indorsed by or on behalf of the company in the course of its

business

:

(e) To raise on the security of the assets of the company any
money requisite:

(/) To take out in his official name, letters of administration to
any deceased contributory, and to do in his official name any
other act necessary for obtaining payment of any money due
from a contributory or his estate which cannot be conveniently
done in the name of the company; and in all such cases the
money due shall, for the purpose of enabling the liquidator
to take out the letters of administration or recover the
money, be deemed to be due to the liquidator himself

:

(g) To do all such other things as may be necessary for winding
up the affairs of the company and distributing its assets.

(3) The exercise by the liquidator in a winding up by the court in

England of the powers conferred by this section shall be subject to the
control of the court, and any creditor or contributory may apply to the
court with respect to any exercise or proposed exercise of any of those
powers.

(4) In the case of a winding up in Scotland or Ireland the court
may provide by any order that the liquidator may exercise any of the
above powers, except the power to appoint a solicitor or law agent,
without the sanction or intervention of the court.

(5) Where a liquidator is provisionally appointed by the court, the
court may limit and restrict his powers by the order appointing him.

(6) In a winding up by the court in Scotland the liquidator shall,

subject to rules made under this Act, have the same powers as a trustee
on a bankrupt estate.

152,

—(i) When a winding-up order has been made by the court in
England, the official receiver shall summon separate meetings of the
creditors and contributories of the company for the purpose of

—

(a) determining whether or not an application is to be made
to the court for appointing a liquidator in the place of the
official receiver; and

(b) determining whether or not an application is to be made to
the court for the appointment of a committee of inspection
to act with the liquidator, and who are to be the members of
the committee if appointed.

(2) The court may make any appointment and order required to
give effect to any su^ determination, and, if there is a oifference
l^tween the determinations of the meetings of the creditors and con-
tributories in respect of any of the matters mentioned in the foregoing
provisions of this section, the court shall decide the difference and
make such order thereon as the court may think fit.

(3) In case a liquidator is not appointed by the court the official

receiver shall be the liquidator of the company.

153.

—Where in the winding up of a company by the court in England
a person other than the official receiver is appointed liquidator he shall
give the official receiver such information and such access to and
facilities for inspecting the books and documents of the company, and
generally such aid as may be requisite for enabling that officer to
perform his duties under this Act*
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—(i) Every liquidator of a company which is being wound up Payments of

by the court in England shall, in such manner and at such times as the
Board of Trade, with the concurrence of the Treasury, direct, pay the windmg up
money received by him to the Companies Liquidation Account at the into Bank.

Bank of England, and the Board shall furnish him with a certificate of
receipt of the money so paid:

Provided that, if the committee of inspection satisfy the Board of
Trade that for the purpose of carrying on the business of the company
or of obtaining advances, or for any other reason, it is for the advantage
of the creditors or contributories that the liquidator should have an
account with any other bank, the Board shall, on the application of
the committee of inspection, authorise the liquidator to make his
payments into and out of such other bank as the committee may select,

and thereupon those payments shall be made in the prescribed manner.

(2) If any such liquidator at any time retains for more than ten
days a sum exceeding fifty pounds, or such other amount as the Board
of Trade in any particular case authorise him to retain, then, unless he
explains the retention to the satisfaction of the Board, he shall pay
interest on the amount so retained in excess at the rate of twenty per
cent, per annum, and shall be liable to disallowance of all or such part
of his remuneration as the Board may think just, and to be removed
from his office by the Board, and shall be liable to pay any expenses
occasioned by reason of his default.

(3) A liquidator of a company which is being wound up by the
court in England shall not pay any sums received by him as liquidator
into his private banking account.

155.

—(i) Every liquidator of a company which is being wound up Audit of

by the court in England shall, at such times as may be prescribed, but
not less than twice in each year during his tenure of office, send to the Englisii

Board of Trade, or as they direct, an account of his receipts and pay- winding up.

ments as liquidator.

(2) The account shall be in a prescribed form, shall be made in
duplicate, and shall be verified by a statutory declaration in the pre-
scribed form.

(3) The Board shall cause the account to be audited and for the
purple of the audit the liquidator shall furnish the Board with such
vouchers and information as the Board may require, and the Board
may at any time require the production of and inspect any books or
accounts kept by the liquidator.

(4) When the account has been audited, one copy thereof shall be
filed and kept by the Board, and the other copy shall be filed with the
court, and each copy shall be open to the inspection of any creditor, or
of any person interested.

(5) The Board shall cause the account when audited or a summary
thereof to be printed, and shall send a printed copy of the account or
summary by post to every creditor and contributory.

156.

—Every liquidator of a company which is being wound up by Books to »>e

the court in England shall keep, in manner prescribed, proper books
EnSid^torio

in which he shall cause to be made entries or minutes of proceedings at English

meetiogs, and of such other matters as may be prescribed, and any winding up.

creditor or contributory may, subject to the control of the court,

persofluEdly or by his agent inspect any such books.

I5y,—(i) When the liquidator of a company which is being wound
up by the court in England has realised all the property of the company, EngiwS.
or so much thereof as can, in his opinion, be realised without needlessly
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protracting the liquidation, and has distributed a hnal dividend, if any,
to the creditors, and adjusted the rights of the contributories among
themselves, and made a final return, if any, to the contributories, or
has resigned, or has been removed from his office, the Board of Trade
shall, on his application, cause a report on his accounts to be prepared,
and, on his complying with all the requirements of the Board, shall

take into consideration the report, and any objection which may be
urged by any creditor, or contributory, or person interested against
the release of the liquidator, and shall either grant or withhold the
release accordingly, subject nevertheless to an appeal to the High Court.

(2) Where the release of a liquidator is withheld the court may,
on the application of any creditor, or contributory, or person interested,

make such order as it thinks just, charging the liquidator with the
consequences of any act or default which he may have done or made
contrary to his duty.

(3) An order of the Board of Trade releasing the liquidator shall

discharge him from all liability in respect of any act done or default made
by him in the administration of the affairs of the company, or otherwise
in relation to his conduct as liquidator, but any such order may be
revoked on proof that it was obtained by fraud or by suppression or
concealment of any material fact.

(4) Where the liquidator has not previously resigned or been
removed, his release shall operate as a removal of him from his office.

158.—(i) Subject to the provisions of this Act, the liquidator of a
company which is being wound up by the court in England shall, in

the administration of the assets of the company and in the distribution

thereof among its creditors, have regard to any directions that may
be given by resolution of the creditors or contributories at any general
meeting, or by the committee of inspection, and any directions given
by the creditors or contributories at any general meeting shall in case
of conflict be deemed to override any directions given by the com-
mittee of inspection.

(2) The liquidator may summon general meetings of the creditors
or contributories for the purpose of ascertaining thdr wishes, and it shall

be his duty to summon meetings at such times as the creditors or con-
tributories, by resolution, either at the meeting appointing the liquidator
or otherwise, may direct, or whenever requested in writing to do so
by one-tenth in value of the creditors or contributories as the case
may be.

(3) The liquidator may apply to the court in manner prescribed
for directions in relation to any particular matter arising under the
winding up.

(4) Subject to the provisions of this Act, the liquidator shall use
his own discretion in the management of the estate and its distribution
among the creditors.

(5) If any person is aggrieved by any act or decision of the
liquidator, that person may apply to the court, and the court may
confirm, reverse, or modify the act or decision complained of, and make
such order in the premises as it thinks just.

159*—(i) The Board of Trade shall take cognizance of the conduct
of liquidators of companies which are being wound up by the court in
England, and, if a liquidator does not faithfully perform his duties and
duly observe all the requirements imposed on him by statute, rules,
or otherwise with respect to the performance of his duties, or if any
complaint is made to the Board by any creditor or contributory in
regard thereto, the Board shall inquire into the matter, and take such
action thereon as they may think expedient.
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(2) The Boaxd may at any time require any liquidator of a com-
pany which is being wound up by the court in England to answer any
inquiry in relation to any winding up in which he is engaged, and may,
if the Board think fit, apply to the court to examine him or any other
person on oath concerning the winding up.

(3) The Board may also direct a local investigation to be made of
the books and vouchers of the liquidator.

Committee of Inspection, Special Manager, Receiver,

160.—(i) A committee of inspection appointed in pursuance of this Committee of

Act shall consist of creditors and contributories of the company or
persons holding general powers of attorney from creditors or con- wiping up.
tributories in such proportions as may be agreed on by the meetings of
creditors and contributories, or as, in case of diflerence, may be deter-
mined by the court.

(2) The committee shall meet at such times as they from time to
time appoint, and, faihng such appointment, at least once a month;
and the liquidator or any member of the committee may also call a
meeting of the committee as and when he thinks necessary.

(3) The committee may act by a majority of their members present
at a meeting, but shall not act unless a majority of the committee are
present.

(4) Any member of the committee may resign by notice in writing
signed by him and delivered to the Uquidator.

(5) If a member of the committee becomes bankrupt, or compounds
or arranges with his creditors, or is absent from five consecutive meet-
ings of the committee without the leave of those members who together
with himself represent the creditors or contributories, as the case may
be, his office shall thereupon become vacant.

(6) Any member of the committee may be removed by an ordinary
resolution at a meeting of creditors (if he represents creditors), or of
contributories (if he represents contributories) of vrhich seven days'
notice has been given, stating the object of the meeting.

(7) On a vacancy occurring in the committee the liquidator shall

forthwith summon a meeting of creditors or of contributories, as the
case may require, to fill the vacancy, and the meeting may, by resolu-

tion, re-appoint the same or appoint another creditor or contributory
to fill the vacancy.

(8) The continuing members of the committee, if not less than two,
may act notwithstanding any vacancy in the committee.

(9) If there is no committee of inspection, any act or thing or any
direction or permission by this Act authorised or required to be done
or given by the committee may be done or given by the Board of Trade
on the application of the liquidator.

x6x.—(x) Where the official receiver becomes the liquidator of a
company, whether provisionally or otherwise, he may, if satisfied that
the nature of the estate or business of the company, or the interests of

the creditors or contributories generally, require the appointment of a
sfiedal manager of the estate or business of the company other than
himself, apply to the court to, and the court may on such application,

appoint a special manager thereof to act during such time as the court
may direct, with such powers, including any of the powers of a receiver

or xnaxiager. as may be entrusted to him by the court.

Power in
England to
appoint special
manager*
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(2) TThe special manager shall give such security and account in

such manner as the Board of Trade direct.

(3) The special manager shall receive such remuneration as may
be fixed by the court.

P*jwer in Eng-
Ian vl to appoint
olhcial reonver
a» receiver for

det«nture
holders or
creditors.

162.—Where an application is made to the court to appoint a receiver

on behalf of the debenture holders or other creditors of a company
which is being wound up by the court in England, the official receiver

may be so appointed.

Settlement of
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Ordinary Powers of Court.

163.

—(i) As soon as may be after making a winding-up order, the
court shall settle a list of contributories, with power to rectify the
register of members in all cases where rectification is required in pur-

suance of this Act, and shall cause the assets of the company to be
collected, and applied in discharge of its liabilities.

(2) In settling the list of contributories, the court shall distinguish

between persons who are contributories in their own right and persons
who are contributories as being representatives of or hable to the debts
of others.

164.

—The court may, at any time after making a winding-up order,

require any contributory for the time being settled on the list of con-

tributories, and any trustee, receiver, banker, agent, or officer of the
company to pay, deliver, convey, surrender, or transfer forthwith, or

within such time as the court dUrects, to the liquidator any money,
property, or books and papers in his hands to which the company is

prii^ facie entitled.

165.

—(i) The court may, at any time after making a winding-up
order, make an order on any contributory for the time being settled

on the list of contributories to pay, in manner directed by the order,

any money due from him or from the estate of the person whom he
represents to the company, exclusive of any money payable by him
or the estate by virtue of any call in pursuance of this Act.

(2) The court in making such an order may, in the case of an un-
limited company, allow to the contributory by way of set-off any money
due to him or to the estate which he represents from the company on
any independent dealing or contract with the company, but not any
money due to him as a member of the company in respect of any
dividend or profit; and may, in the case of a limited company, main
to any director or manager whose liability is unlimited or to his estate
the like allowance.

(3) But in the case of any company, whether limited or unlimited,
when all the creditors are paid in full, any money dne on any account
whatever to a contributory from the company may be allowed to him
by way of set-off against any subsequent call.

166.

—(i) court may, at any time after making a winding-up
order, and either before or after it has ascertained the sufficiency of
the assets of the company, make calls on and order payment thereof
by all or any of the contributories for the time being settled on the
list of the contributories to the extent of their liability, for payment
of any money which the court considers necessary to satisfy the debts
and habilities of the company, and the costs, charges, and expenses of
winding up, and for the adjustment of the rights of the contnbutodes
among themselves.
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(2) In making a call the court may take into consideration the
probability that some of the contributories may partly or wholly fail

to pay the call.
167.

-~(i) The court may order any contributory, purchaser or other Power to onkr
person from whom money is due to the company to pay the same into 5|^*“*^***
the Bank of England or any branch thereof to the account of the
Uquidator instead of to the liquidator, and any such order may be
enforced in the same manner as if it had directed payment to the
Uquidator.

(2) All moneys and securities paid or deUvered into the Bank of
England or any branch thereof in the event of a winding up by the
court shaU be subject in all respects to the orders of the court.

168.

—(1) An order made by the court on a contributory shall

(subject to any right of appeal) be conclusive evidence that the money,
if any, thereby appearing to be due or ordered to be paid is due.

(2) All other pertinent matters stated in the order shall be taken
to be truly stated as against aU persons, and in all proceedings, except
proceedings against the real estate of a deceased contributory, in
which case the order shall be only pnm& fade evidence for the purpose
of charging his real estate, unless his heirs or devisees were on the Ust
of contributories at the time of the order being made.

169.

—The court may fix a time or times within which creditors are
to prove their debts or claims, or to be excluded from the benefit of
any distribution made before those debts are proved.

170.

—The court shall adjust the rights of the contributones among
themselves, and distnbute any surplus among the persons entitled
thereto.
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71.

—^The court may, in the event of the assets being insuflBcient power to

to satisfy the liabilities, make an order as to the payment out of the order costs,

assets of the costs, charges, and expenses incurred in the winding up
in such order of priority as the court thinks just.

172.

—(i) When the affairs of a company have been completely Dissoiution;of

wound up. the court shall make an order that the company be dis- company,

solved from the date of the order, and the company shall be dissolved
accordingly.

(2) The order shall be reported by the liquidator to the registrar
of compames who shall make in his b^ks a minute of the dissolution
of the company.

(3) If the liquidator makes default in complying with the require-
ments of this section he shall be liable to a fine not exceeding five

pounds for every day during which he is in default.

173.

—General rules may be made for enabling or requiring all or Detention to

any of the powers and duties conferred and imposed on the court in itqiwatorof

England by this Act, in respect of the matters following, to be exercised
or performed by the liquidator as an officer of the court, and subject to
the control of the court ; that is to say, the powers and duties of the court
in respect of— ,

(a) holding and conducting meetings to ascertain the wishes of
creditors and contributories;

{b) settling lists of contributories and rectifying the register of
members where required, and collecting and applying the
assets;

(c) requiring delivery of property or documents to the liquidator;
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(d) making calls;

{e) fixing a time within which debts and claims must be proved

;

Provided that the liquidator shall not, without the special leave
of the court, rectify the re^ster of members, and shall not make any
call without either tlie special leave of the court or the sanction of the
committee of inspection.

Extraordinary Powers of Court,

Power to 174.—(i) The court may, after it has made a winding-up order,
summon per- summon before it any officer of the company or person known or

suspected to have in his possession any property of the company or
propertyol supposed to be indebted to the company, or any person whom the
company. court deems capable of giving information concerning the trade,

dealings, affairs or property of the company.

(2) The court may examine him on oath concerning the same,
either by word of mouth or on written interrogatories, and may reduce
his answers to writing and require him to sign them.

(3) The court may require him to produce any books and papers
in his custody or power relating to the company; but where he claims
any hen on books or papers produced by him, the production shall be
without prejudice to that lien, and the court shall have jurisdiction in

the winding up to determine all questions relating to that lien.

(4) If any person so summoned, after being tendered a reasonable
sum for his expenses, refuses to come before the court at the time ap-
pointed, not having a lawful impediment (made known to the court
at the time of its sitting, and allowed by it), the court may cause him
to be apprehended, and brought before the court for examination.

Poweiin 175 -—(^) When an order has been made in England for winding up
EngiamUo a company by the court and the official receiver has made a further

exa^auoD report under this Act stating that in his opimon a fraud has been com-
ofpromot^, nutted by any person in the promotion or formation of the company,
directors. &c! or by any director or other officer of the company in relation to the

company since its formation, the court may, after consideration of the
report, direct that any person who has taken any part in the pro*
motion or formation of the company, or has been a director or officer

of the company, shall attend before the court on a day appointed by
the court for that purpose, and be publicly examined as to the pro-
motion or formation or the conduct of the business of the company, or as
to his conduct and dealings as director or officer thereof.

(2) The official receiver shall take part in the examination, and
for that purpose may, if specially authorised by the Board of Trade
in that behalf, employ a soheitor with or without counsel.

(3) The liquidator, where the official receiver is not the liquidator,
and any creditor or contributory, may also take part in the examination
either personally or by solicitor or counsel.

(4) The court may put such questions to the person examined as
the court thinks fit.

(5) The person examined shall be examined on oath, and shall

answer all such questions as the court may put or allow to be put to
him.

(6) A person ordered to be examined under this section shall at
his own cost, before his examination, be furnished with a copy of the
official receiver's report, and may at his own cost employ a solicitor

with or without counsel, who shall be at liberty to put to him such
questions as the court may deem just for the purpose of enabling
him to explain or qualify any answers given by him: Provided that if
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he is, in the ojpinion of the court, exculpated from any charges made or
suggested against him, the court may allow him such costs as in its

discretion it may think fit.

(7) Notes of the examination shall be taken down in writing, and
shall be read over to or by, and signed by, the person examined, and
may thereafter be used in evidence against him, and shall be open to
the inspection of any creditor or contributory at all reasonable times.

(8) The court may, if it thinks fit, adjourn the examination from
time to time.

(9) An examination under this section may, if the court so directs,
and subject to general rules, be held before any judge of county courts,
or before any officer of the Supreme Court, being an official referee,
master, or registrar in bankruptcy, or before any district registrar of
the High Court named for the purpose by the Lord Chancellor, or, in
the case of companies being wound up by a palatine court, before a
registrar of that court, and the powers of the court under this section
as to the conduct of the examination, but not as to costs, may be
exercised by the person before whom the examination is held.

176.

— -The court, at any time either before or after making a winding-
up order, on proof of probable cause for believing that a contributory
is about to quit the United Kingdom, or otherwise to abscond, or to
remove or conceal any of his property for the purpose of evading
payment of calls, or of avoiding examination respecting the affairs of
the company, may cause the contributory to be arrested, and his
books and papers and moveable personal property to be seized, and
him and them to be safely kept until such time as the court may order.

177.

—^Any powers by this Act conferred on the court shall be in ad-
dition to and not in restriction of any existing powers of instituting
proceedings against any contributory or debtor of the company, or the
estate of any contributory or debtor, for the recovery of any call or
other sums.

Enforcement of and Appeal from Orders.

178.

—(i) Orders made by the High Court in England or Ireland
under this Act may be enforced in the same manner as orders made in
any action pending therein.

(2) For the purposes of this Part of this Act the court exercising the
stannaries jurisdiction shall, in addition to its ordinary powers, have
the same power of enforcing any orders made by it as the High Court
in England has in relation to matters within its jurisdiction, and, for

the last-mentioned purposes, the juiisdiction of the judge of the court
exercising the stannaries jurisdiction shall be deemed to be co-extensive
in local limits with the jurisdiction of the High Court in England.

179.

—^Where an order, interlocutor, or decree has been made in

Scotland for winding up a company by the court, it shall be competent
to the court, on production by the liquidators of a list certified by
them of the names of the contributories liable in payment of any calls,

and of the amount due by each contributory, and of the date when the
same became due, to pronounce forthwith a decree against those con-
tributories for payment of the sums so certified to be due, wdth interest

from the said date till payment, at the rate of five per cent, per annum
in the same way and to the same effect as if they had severally con-
sented to registration for execution, on a charge of six days, of a legal

obligation to pay those calls and interest; and the decree may be
extracted immediately, and no suspension thereof shall be competent,
except on caution or consignation, unless with special leave of the
eourt.
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1

80.

—(1) Any order made by the court in England for or in the
course of winding up a company shall be enforced in Scotland and
Ireland in the cou^ that would respectively have jurisdiction in respect
of that company if registered in Scotland or Ireland, and in the same
manner in all respects as if the order had been made by those courts.

(2) In like manner orders, interlocutors, and decrees made by
the court in Scotland for or in the course of winding up a company shall
be enforced in England and Ireland, and orders made by the court in
Ireland for or in the course of winding up a company shall be enforced
in England and Scotland, by the courts which would respectively
have jurisdiction in respect of that company if registered in that part
of the United Kingdom where the order is required to be enforced,
and in the same manner in all respects as if the order had been made
by those courts.

(3) Where any order, interlocutor, or decree made by one court is

required to be enforced by another court, an oflice copy of the order,
interlocutor, or decree shall be produced to the proper officer of the
court required to enforce the same, and the production of an office

copy shall be sufficient evidence of the order, interlocutor, or decree,
and thereupon the last-mentioned court shall take the requisite steps
in the matter for enforcing the order, interlocutor, or decree, in the
same manner as if it had been made by that court.

18

1.

—(i) Subject to rules ol court, an appeal from any order or
decision made or given in the winding up of a company by the court
under this Act shall lie in the same manner and subject to the same
conditions as an appeal from any order or decision of the court in

cases within its ordinary jurisdiction.

(2) Provided, in regard to orders or judgments pronounced in

Scotland by the Lord Ordinary on the Bills in vacation, that

—

(i) No order or judgment under the provisions of this Act specified

in the First Part of the Fourth Schedule to this Act shall be
subject to review, reduction, suspension, or stay of execution;
and

(ii) Every other order or judgment (except as hereinafter men-
tioned) shall be subject to review only by reclaiming note,

in common form, presented within fourteen days from the
date of the order or judgment:

Provided that orders or judgments under the provisions of

this Act specified in the Second Part of the Fourth Schedule
to this Act shall, from the dates of those orders or judgments,
and notwithstanding any reclaiming note against them, be
carried out and receive effect until the reclaiming note is

disposed of by the court.

(3) Provided also, in regard to orders or judgments pronounced in
Scotland by a jiermanent l^rd Ordinary to whom a winding-up has
been remitted, that any such order or judgment shall be subject to
review only by reclaiming note in common form, presented within
fourteen days from the date of the order or judgment, but, should a
reclaiming note not be presented and moved during session, the pro-
visions of this section in regard to orders or judgments pronounced
by the Lord Ordinary on the bills in vacation shall apply to the order
or judgment.

(4) Nothing in this section shall affect the provisions of this Act in
reference to decrees in Scotland for payment of calls in the winding
up of companies, whether voluntarily or by or subject to the super-
vision ot the court.
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VolunUwy Winding Up,
182.

—A company may be wound up voluntarily— Circumstences

(1 ) When the ^riod (if any) fixed for the duration of the company
by the articles e^^ires, or the event (if any) occurs, on the SSundup
occurrence of which the articles provide that the company voluntaniy.

is to be dissolved, and the company in general meeting has
passed a resolution requiring the company to be wound up
voluntarily:

(2) If the company resolves by special resolution that the com-
pany be wound up voluntarily:

(3) If the company resolves by extraordinary resolution to the
effect that it cannot by reason of its liabilities continue its

business, and that it is advisable to wind up«

183.

—A voluntary winding up shall be deemed to commence at the Commenromcni

time of the passing of the resolution authorising the winding up.
winding^?p^

184.

—When a company is wound up voluntarily the company shall, Effect of

from the commencement of the winding up, cease to carry on its business
except so far as may be required for the beneficial winding up thereof: on status5

Provided that the corporate state and corporate powers of the company,

company shall, notwithstanding anything to the contrary in its articles,

continue until it is dissolved.

185.

—When a company has resolved by special or extraordinary Notice of

resolution to wind up voluntarily, it shall give notice of the resolution ^
by advertisement in the Gazette. vrfSiuriiy.

186.

—^The following consequences shall ensue on the voluntary Conscqucnro

vrinding up of a company uT
(i) The property of the company shall be applied in satisfaction

of its liabilities pari passu, and subject thereto, shall, unless
the articles otherwise provide, be distributed among the
members according to their rights and interests in the com-
pany:

(ii) The company in general meeting shall appoint one or more
liquidators for the purpose of winding up the affairs and dis-

tributing the assets of the company, and may fix the re-

muneration to be paid to him or them :

(iii) On the appointment of a liquidator all the powers of the
directors shall cease, except so far as the company in general
meeting, or the liquidator, sanctions the continuance thereof

:

(iv) The liquidator may, without the sanction of the court,

exercise all powers by this Act given to the liquidator in a
winding up by the court:

(v) The liquidator may exercise the powers of the court under
this Act of setthng a list of contributories, and of making
calls, and shall pay the debts of the company, and adjust the
rights of the contributories among themselves:

(vi) The list of contributories shall be primfi facie evidence of the
iiabiUty of the persons named therein to be contributories:

(vii) When several liquidators are appointed, every power hereby
given may be exercised by such one or more of them as may
be determined at the time of their appointment, or in default
of such determination by any numb^ not less than two:

(viii) If from any cause whatever there is no liquidator acting, the
court may, on the application of a contributory, appoint a
Hquidator:

(is) The court may, on cause shown, remove a liquidator, and
appoint anothM liquidator.
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187.

—(1) The liquidator in a voluntary winding-up shall, within
twenty-one days after his appointment, file with the registrar of com-
panies a notice of his appointment in the form prescribed by the
Board of Trade.

(2)

If the liquidator fails to comply with the requirements of this

section he shall be liable to a fine not exceeding five pounds for every
day during which the default continues.

188.

—(i) Every liquidator appointed by a company in a voluntary
winding up shall, within seven days from his appointment, send notice
by post to all persons who appear to him to be creditors of the company
that a meeting of the creditors of the company will be held on a date,
not being less than fourteen nor more than twenty-one days after his
appointment, and at a place and hour, to be specified in the notice, and
shall also advertise notice of the meeting once in the Gazette and once
at least in two local newspapers circulating in the district where the
registered ofiice or principal place of business of the company was
situate

(2) At the meeting to be held in pursuance of the foregoing pro-
visions of tliis section the creditors shall determine whether an ap-
plication shall be made to the court for the appointment of any person
as liquidator in the place of or jointly with the liquidator appointed by
the company, or for the appointment of a committee of inspection,
and, if the creditors so resolve, an application may be made accordingly
to the court at any time, not later than fourteen days after the date
of the meeting, by any creditor appointed for the purpose at the
meeting.

(3) On any such application the court may make an order either
for the removal of the hquidator appointed by the company and for

the appointment of some other person as hquidator or for the appoint-
ment of some other person to act as liquidator jointly with the liqui-

dator appointed by the company, or for the appointment of a commiUee
of inspection either together with or without any such appointment of a
liquidator or such other order as, having regard to the interests of the
creditors and contributories of the company, may seem just.

(4) No appeal shall lie from any order of the court upon an
application under this section.

(5) The court shall make such order as to the costs of the applica-
tion as it may think fit, and if it is of opinion that, having regard to the
interests of the creditors in the liquidation, there were reasonable
grounds for the application, may order the costs of the application to be
paid out of the assets of the company, notwithstanding that the ap-
plication is dismissed or otherwise disposed of adversely to the ap-
plicant.

189—(i) If a vacancy occurs by death, resignation, or otherwise
in the office of liquidator appointed by the company in a voluntary
winding up, the company in general meeting may, subject to any
arrangement with its creditors, fill the vacancy.

(2) For that purpose a general meeting may be convened by any
contributory or, if there were more liquidators than one, by the con-
tinuing liquidators.

(3) The meeting shall be held in manner prescribed by the articles,

or in such manner as may, on application by any contributory or by
the continuing liquidators, be determined by the court.

190.—(i) A company about to be, or in course of being, wound up
voluntarily may, by extraordinary resolution, delegate to its creditors*
or to any committ^ of them, the power of appointing liquidatoxB or
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any of them, and of supplying vacancies among the liquidators, or
enter into any arrangement with respect to the powers to be exercised
by the liquidators and the manner in which they are to be exercised.

(2)

Any act done by creditors in pursuance of any such delegated
power shall have the same effect as if it had been done by the company.

191.

—(i) Any arrangement entered into between a company about Airangement

to be, or in the course of being, wound up voluntarily and its creditors whci^inding

shall, subject to any right of appeal under this section, be binding on
^

the company if sanctioned by an extraordinary resolution, and on the
creditors if acceded to by three-fourths in number and value of the
creditors.

(2) Any creditor or contributory may, within three weeks from
the completion of the arrangement, appeal to the court against it,

and the court may thereupon, as it thinks just, amend, vary, or confirm
the arrangement.

192.

—(i) Where a company is proposed to be, or is in course of Power of

being, wound up altogether voluntarily, and the whole or part of its kquidatorto

business or property is proposed to be transferred or sold to another
company (in this section called the transferee company), the liquidator sidcration for

of the first-mentioned company (in tliis section called the transferor
of

company) may, with the sanction of a special resolution of that com-
pany, conferring either a general authority on the liquidator or an
authority in respect of any particular arrangement, receive in com-
pensation or part compensation for the transfer or sale, shares, policies,

or other like interests in the transferee company, for distribution
among the members of the transferor company, or may enter into any
other arrangement whereby the members of the transferor company
may, in lieu of receiving cash, shares, policies, or other like interests,

or in addition thereto, participate in the profits of or receive any other
benefit from the transferee company.

(2) Any sale or arrangement in pursuance of this section shall be
binding on the members of the transferor company.

(3) If any member of the transferor company who did not vote
in favour of the special resolution at either of the meetings held for

passing and confirming the same expresses his dissent therefrom in

writing addressed to the liquidator, and left at the registered office of the
company within seven days after the confirmation of the resolution,

he may require the liquidator either to abstain from carrying the
resolution into effect, or to purchase his interest at a price to be deter-

mined by agreement or by arbitration in manner provided by this

section.

(4) If the liquidator elects to purchase the member's interest the
purchase money must be paid before the company is dissolved, and be
raised by the liquidator in such manner as may be determined by special

resolution.

(5) A special resolution shall not be invalid for the purposes of this

section by reason that it is passed before or concurrently with a resolu-

tion for winding up the company, or for appointing liquidators; but,

if an order is made within a year for winding up the company by or
subject to the supervision of the court, the special resolution shall

not be valid unless sanctioned by the court.

(6) For the purposes of an arbitration under this section the 8&9Vict.
provisions of the Companies Clauses Consolidation Act, 1845, or, in .

the case of a winding-up in Scotland, the Companies Clauses Con- c. 17.

soUdation (Scotland) Act, 1845, with respect to the settlement of

disputes by arbitration, shall be incorporated with this Act; and in
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the construction of those provisions this Act shall be deemed to be the
special Act, and “the company" shall mean the transferor company,
and any appointment by the said incorporated provisions directed to
be made under the hand of the secretary, or any two of the directors,

may be made under the hand of the liquidator, or, if there is more than
one hquidator, then of any two or more of the liquidators.

193.

—(i) Where a company is being wound up voluntarily the
liquidator or any contributory or creditor may apply to the court to
determine any question arising in the winding up, or to exercise, as
respects the enforcing of calls, or any other matter, all or any of the
powers which the court might exercise if the company were being
wound up by the court.

(2)

The court, if satisfied that the determination of the question
or the required exercise of power will be just and beneficial, may
accede wholly or partially to the application on such terms and con-
ditions as the court thin^ fit, or may make such other order on the
application as the court thinks just.

194.

—(i) Where a company is being wound up voluntarily, the
liquidator may summon general meetings of the company for the
purpose of obtaining the sanction of the company by special or ex-
traordinary resolution, or for any other purposes he may think fit.

(2) In the event of the winding up continuing for more than one
year, the liquidator shall summon a general meeting of the company
at the end of the first year from the commencement of the winding up,
and of each succeeding year, or as soon thereafter as may be con-
venient, and shall lay before the meeting an account of his acts and
dealings and of the conduct of the winding up during the preceding
year.

195.

—(i) In the case of every voluntary winding up, as soon as the
afifairs of the company are fully wound up, the liquidator shall make
up an account of the winding up, showing how the winding up has been
conducted and the property of the company has been disposed of;

and thereupon shall call a general meeting of the company for the
purpose of laying before it &e account, and giving any explanation
thereof.

(2) The meeting shall be called by advertisement in the Gazette,
specif3ring the time, place, and object thereof, and published one
month at least before the meeting.

(3) Within one week after the meeting, the liejuidator shall tnalre

a return to the registrar of companies of the holding of the meeting,
and of its date, and in default of so doing shall be liable to a fine n^
exceeding five pounds for every day during which the default continues.

(4) The registrar on receiving the return shall forthwith register it,

and on the expiration of three months from the registration of the
return the company shall be deemed to be dissolved

:

Provided that the court may, on the application of the liquidator
or of any other person who appears to the court to be interested, make
an order deferring the date at which the dissolution of the company is

to take effect for such time as the court thinks fit.

(5) It shall be the duty of the person on whose applicatioii an order
of the court imder this section is made, within seven days after the
making of the order, to file with the registrar an office copy of the order,
and if that person fails so to do he shall be liable to a fine not ex-
ceeding five pounds for every day during which the delaultjcontiniies.
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X96.—^An costs, charges, and expenses properly incurred in the Costs of

voluntary winding up of a company, including the remuneration of the
liquidator, shall be payable out of the assets of the company in priority

^

to all other claims.

1

97.

—The voluntary winding up of a company shall not bar the right Saving for

of any creditor or contributory to have it wound up by the court, if
^

the court is of opinion, in the case of an application by a creditor, that Snibu^ies.
the rights of the creditor or, in the case of an application by a con-
tributory, that the rights of the contributories will be prejudiced by a
voluntary winding up.

198.

—^Where a company is being wound up voluntarily, and an order Power of court

is made for winding up by the court, the court may if it thinks fit by
the same or any subsequent order provide for the adoption of all or vSunt^
any of the proceedings in the voluntary winding up. winding up.

Winding Up subject to Supervision of Court.

199 -—When a company has by special or extraordinary resolution Power to

resolved to wind up voluntarily, the court may make an order that
the voluntary winding up shall continue but subject to such super- sup^isioi^
vision of the court, and with such liberty for creditors, contributories,
or others to apply to the court, and generally on such terms and con-
ditions as the court thinks just.

200.

—A petition for the continuance of a voluntary winding up Effect of peti-

subject to the supervisions of the court shall, for the purpose of giving
,^g up sublet

jurisdiction to the court over actions, be deemed to be a petition for tosupcrvisioB.

winding up by the court.

201.

—^The court may, in deciding between a winding up by the court Court may
and a winding up subject to supervision, in the appointment of liqui-

dators, and in adl other matters relating to the winding up subject ca-editoreand

to supervision, have regard to the wishes of the creditors or con- contributories,

tributories as proved to it by any sufficient evidence.

202.

—(i) Where an order is made for a winding up subject to super- Power for

vision, the court may by the same or any subsequent order appoint any ^ mM^**°*”*
additional liquidator. Squ^ora.

(2) A liquidator appointed by the court under this section shall

have the same powers, be subject to the same obligations, and in all

respects stand in the same position as if he had been appointed by the
company.

(3) The court may remove any liquidator so appointed by the
court or any liquidator continued under the supervision order and fill

any vacancy occasioned by the removal, or by death or resignation.

203.

—(i) Where an order is made for a winding up subject to super- Effect of

vision, the liquidator may, subject to any restrictions imposed by the
court, exercise all his powers, without the sanction or intervention of
the court, in the same manner as if the company were being wound
up altogether voluntarily.

(2) A winding up subject to the supervision of the court is not a
winding up by the court for the purpose of the following provisions of
this Act, namely, those contained in sections one hundred and forty-

seven, one hundred and forty-eight, one hundred and forty-nine,
except subsection (to), one hundr^ and fifty-two, one hundred and
fifty-three, one hundred and fifty-four, one hundred and fifty-five,

one hundi^ and filty-six, one hundred and fifty-seven, one hundred
and fifty-eight, one nundred and fifty-nine, one hundred and sixty.
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one hundred and sixty-one, one hundred and sixty-two, one hundred
and seventy-three, and one hundred and seventy-five, but, subject as
aforesaid, an order for a winding up subject to supervision shall for

all purposes, including the staying of actions and other proceedings,
the making and enforcement of calls, the power in Scotland to remit
the winding up to a permanent Lord Ordinary, and the exercise of all

other powers, be deemed to be an order for winding up by the court.

204.—Where an order has been made in Scotland or Ireland for

winding up a company subject to supervision, and an order is after-

wards made for winding up by the court, the court may by the last-

mentioned or by any subsequent order appoint any person who is then
Uquidator, either provisionally or permanently, and either with or
without any other person, to be liquidator in the winding up by the
court.

Supplemental Provisions.

205.

—(i) In the case of voluntary winding up, every transfer of
shares, except transfers made to or with the sanction of the liquidator,

and every alteration in the status of the members of the company made
after the commencement of the winding up, shall be void.

(2) In the case of a winding up by or subject to the supervision of

the court, every disposition of the property (including things in action)

of the company, and every transfer of shares, or alteration in the status

of its members, made after the commencement of the winding up.
shall, unless the court otherwise orders, be void.

206. —In every winding up (subject in the case of insolvent com-
panies to the application in accordance with the provisions of this

Act of the law of bankruptcy) all debts payable on a contingency,
and all claims against the company, present or future, certain or con-
tingent, ascertained or sounding only in damages, shall be admissible
to proof against the cximpany, a just estimate being made, so far as
possible, of the value of such debts or claims as may be subject to any
contingency or sound only in damages, or for some other reason do not
bear a certain value.

207.

— In the winding up of an insolvent company registered in
England or Ireland the same rules shall prevail and be observed with
regard to the respective rights of secured and unsecured creditors and
to debts provable and to the valuation of annuities and future and
contingent liabilities as are in force for the time being under the law of
bankruptcy in England or Ireland, as the case may be, with respect
to the estates of persons adjudged bankrupt; and all persons who in
any such case would be entitled to prove for and receive dividends out
of the assets of the company may come in under the winding up, and
make such claims against the company as they respectively are entitled
to by virtue of this section.

208.

—In the winding up of a company registered in Scotland, the
general and special rules in regard to voting and ranking for payment
of dividends provided by sections forty-nine to sixty-six of the Bank-
ruptcy (Scotland) Act, 1856, or any other rules in regard thereto which
may be in force for the time being in the sequestration of the estates
of bankrupts in Scotland, shall, so far as is consistent with this Act,
apply to creditors of the company voting in matters relating to the
winding up, and ranking for payment of dividends; and for this purpose
sequestration shall be taken to mean winding up, trustee to mean
liquidator, and sherifi to mean the court.
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209.—{ I ) In a winding up there shall be paid in priority to all other
debts— peymea

() All parochial or other local rates due from the company at the
date hereinafter mentioned, and having become due and
payable within twelve months next before that date, and all

assessed taxes, land tax, property or income tax assessed on
the company up to the fifth day of April next before that date
and not exceeding in the whole one year's assessment;

() All wages or salary of any clerk or servant in respect of
services rendered to the company during four months before
the said date, not exceeding fifty pounds; and

(c) All wages of any workman or labourer not exceeding twenty-
five pounds, whether payable for time or for piece work, in
respect of services rendered to the company during two
months before the said date: Provided that where any
labourer in husbandry has entered into a contract for the
payment of a portion of his wages in a lump sum at the end
o the year of hiring, he shall have priority in respect of the
whole of such sum, or a part thereof, as the court may decide
to be due under the contract, proportionate to the time of
service up to the said date ; and

{d) Unless the company is being wound up voluntarily merely for
the purposes of reconstruction or of amalgamation with
another company, all amounts* {nol exceeding in any in-

dividual case one hundred pounds) due in respect of com- sEdw.y
pensation under the Workmen's Compensation Act, 1906, the c.58.

liability wherefor accrued before the said date, subject
nevertheless to the provisions of section five of that Act.

(2) The foregoing debts shall

—

{a) Rank equally among themselves and be paid in full, unless the
assets are insufficient to meet them, in which case they shall
abate in equal proportions

; and
(6) In the case of a company registered in England or Ireland,

so far as the assets of the company available for payment of
general creditors are insufficient to meet them, have priority
over the claims of holders of debentures under any floating
charge created by the company, and be paid accordingly out
of any property comprised in or subject to that charge

(3) Subject to the retention of such sums as may be necessary for
the costs and expenses of the winding up, the foregoing debts shall be
discharged forthwith so far as the assets are sufficient to meet them.

{^) In the event of a landlord or other person distraining or having
distrained on any goods or effects of the company within three months
next before the date of a winding-up order, the debts to which priority
is given by this section shall be a first charge on the goods or effects so
distrained on, or the proceeds of the sale thereof:

Provided that in respect of any money paid under any such charge
the landlord or other person shall have the same rights of priority as
the person to whom the pa5nnent is made.

(5) The date herein-before in this section referred to is

—

(a) in the case of a company ordered to be wound up com-
pulsorily which had not previously commenced to be wound
up voluntarily, the date of the winding-up order; and

(6) in any other case, the date of the commencement of the
winding up,

« Rqjieaied by the Workmen's Compeosatioa Act, <923.

Zl
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210.

---(i) Any conveyance, mortgage, delivery of goods, payment,
execution, or other Act relating to property which would, if made or
done by or against an individual, be deemed in his bankruptcy a
fraudulent preference, shall, if made or done by or against a company,
be deemed, in the event of its being wound up, a fraudulent preference
of its creditors, and be invalid accordingly.

(2) For the purposes of this section the presentation of a petition
for winding up in the case of a winding up by or subject to the super-
vision of the court, and a r^^solution for winding up in the case of a
voluntary winding up, shall be deemed to correspond with the act of
bankruptcy in the case of an individual.

(3) Any conveyance or assignment by a company of all its property
to trustees for the benefit of all its creditors shall be void to all intents.

21

1.

—Where any company (being a company registered in England
or Ireland) is being wound up by or subject to the supervision of the
court, any attachment, sequestration, distress, or execution put in

force against the estate or effects of the company after the commence-
ment of the winding up shall be void to all intents.

212 —Where a company is being wound up, a floating charge on
the undertaking or property of the company created within three
months of the commencement of the winding up shall, unless it is

proved that the company immediately after the creation of the charge
was solvent, be invalid, except to the amount of any cash paid to the
company at the time of or subsequently to the creation of, and in con-
sideration for the charge, together with interest on that amount at the
rate of five per cent, per annum.

213.—In the winding up, by or subject to the supervision of the
court, of a company registered in Scotland, the following provisions
shall have effect:

—

( r ) The winding up shall, in the case of a winding up bythe court as
at its commencement, and in the case of a winding up subject
to supervision as at the date of the presentation of the petition

on which the supervision order is pronounced, be equivalent
to an arrestment in execution and decree of forthcoming,
and to an executed or completed poinding; and no arrestment
or poinding of the funds or effects of the company, executed on
or after the sixtieth day prior to the commencement of the
winding up by the court, or to the presentation of the petition
on which a supervision order is made, as the case may be, shall

be effectual; and those funds or effects, or the proceeds of
those effects, if sold, shall be made forthcoming to the liqui-

dator: Provided that any arrester or poinder before the date
of the winding up, or of the petition, as the case may be, who
is thus deprived of the benefit of his diligence, shall have
preference out of those funds or effects for the expense bon&
fide incurred by him in such diligence:

(2) The winding up shall, as at the respective dates aforesaid, be
equivalent to a decree of adjudication of the heritable estates
of the company for payment of the whole debts of the com-
pany, principal and interest, accumulated at the said dates
respectively, subject to such preferable heritable rights and
securities as existed at the said dates and are valid and un-
challengeable, and the right to poind the ground herein-after
provided

;

(3) The provisions of sections one hundred and twelve to one
hundred and seventeen, and of section one hundred and
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twenty, of the Bankruptcy (Scotland) Act, 1856, shall, so
far as is consistent with this Act, apply to the realisation of
heritable estates affected by such heritable rights and securities
as aforesaid; and for the purposes of this Act the words i9A 2oVlct.

"sequestration'* and "trustee** occurring in those sections
shall mean respectively "winding up** and "liquidator**;
and the expression "the Lord Ordinary or the court** shall
mean "the court** as defined by this Act with respect to
Scotland

:

(4) No poinding of the ground which has not been carried into
execution by sale of the effects sixty days before the respective
dates aforesaid shall, except to the extent herein-after pro-
vided, be available in any question with the liquidator:
Provided that no creditor who holds a security over the
heritable estate preferable to the right of the liquidator shall
be prevented from executing a poinding of the ground after
the respective dates aforesaid, but that poinding shall in
competition with the liquidator be available only for the
interest on the debt for the current half-yearly term, and for

the arrears of interest for one year immediately before the
commencement of that term.

214.-
to say)-

-(i) The liquidator may, with the sanction following (that is General

__ scheme of
liquidation

(a) in the case of a winding up by the court in England with the
sanction either of the court or of the committee of inspection

;

(6) in the case of a winding up by the court in Scotland or Ireland,

and in the case of any winding up subject to supervision,
with the sanction of the court; and

(£:) in the case of a voluntary winding up, with the sanction of an
extraordinary resolution of the company,

do the following things or any of them :

—

(i) Pay any classes of creditors in full;

(ii) Make any compromise or arrangement with creditors or
persons claiming to be creditors, or having or alleging them-
selves to have any claim, present or future, certain or con-
tingent, ascertained or sounding only in damages against the
company, or whereby the company may be rendered liable

;

(iii) Compromise all calls and liabilities to calls, debts, and
liabilities capable of resulting in debts, and all claims, present
or future, certain or contingent, ascertained or sounding only
in damages, subsisting or supposed to subsist between the
company and a contributory, or alleged contributory, or
other debtor or person apprehending liability to the company,
and all questions in any way relating to or affecting the assets

or the winding up of the company, on such terms as may be
agreed, and take any security for the discharge of any such
call, debts, liability or claim, and give a complete discharge
in respect thereof.

(2) In the case of a winding up by the court in England the
exercise by the liquidator of the powers of this section shall be subject
to the control of the court, and any creditor or contributory may apply
to the court with respect to any exercise or proposed exercise of any
of those powers.
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Powerofoourt 215.—(i) Where in the course of winding up a company it appears
that any person who has taken part in the formation or promotion

agaStdelin* of the company, or any past or present director, manager, or fiquidator,
mient directors, or any officer of the company, has misapplied or retained or become

liable or accountable for any money or property of the company, or
been guilty of any misfeasance or breach of trust in relation to the
company, the court may, on the application of the official receiver,

or of the liquidator, or of any creditor or contributory, examine into
the conduct of the promoter, director, manager, liquidator, or officer,

and compel him to repay or restore the money or property or any part
thereof respectively with interest at such rate as the court thinks just,

or to contribute such sum to the assets of the company by way of com-
pensation in respect of the misapplication, retainer, misfeasance or
breach of trust as the court thinks just.

(2) This section shall apply notwithstanding that the offence is

one for which the offender may be criminally responsible.

(3) Where in the case of a winding up in England an order for

46 &. 47 Viet. payment of money is made under this section, the order shall be deemed
to be a final judgment within the meaning of paragraph (g) of sub-

section (i) of section four of the Bankruptcy Act, 1883.

(4) So much of this section as refers to promoters, and to property
of a company other than money, shall not apply to a winding up in

Scotland or Ireland.
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216.

—If any director, officer, or contributory of any company being
wound up destroys, mutilates, alters, or falsifies any books, papers, or
securities, or makes or is privy to the making of any false or fraudulent
entry in any register, book of account, or document belonging to the
company with intent to defraud or deceive any person, he shall be
guilty of a misdemeanor, and be liable to imprisonment for any term
not exceeding two years, with or without hard labour.

217.

—(i) If it appears to the court in the course of a winding up
by or subject to the supervision of the court that any past or present
director, manager, officer, or member of the company has been ^ilty
of any offence in relation to the company for which he is criminally
responsible, the court may on the application of any person interested
in the winding up, or of its own motion,direct the liquidator to prosecute
for the offence, and may order the costs and expenses to be paid out
of the assets of the company.

(2) If it appears to the liquidator in the course of a voluntary
winding up that any past or present director, manager, officer, or
member of the company has been guilty of any offence in relation to the
company for which he is criminally responsible, the liquidator, with
the previous sanction of the court may prosecute the offender, and all

expenses properly incurred by him in the prosecution shall be payable
out of the assets of the company in priority to all other liabilities.

218.

—If any person, on examination on oath authorised under this
Act, or in any affidavit or deposition in or about the winding up of any
company or otherwise in or about any matter arising under this Act,
wilfully and corruptly gives false evidence, he shall be liable to the
penalties for wilful perjury.

219.

—(i) Where by this Act the court is authorised, in relation to
winding up, to have regard to the wishes of creditors or contributories,
as proved to it by any sufficient evidence, the court may, if it thinks fit,

for the purpose of ascertaining those wishes, direct meetings of the
creditors or contributories to be called, held, and conducted in such
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manner as the court directs, and may appoint a person to act as chair-
man of any such meeting and to report the result thereof to the court.

(2) In the case of creditors, regard shall be had to the value of each
creditor's debt.

(3) In the case of contributories, regard shall be had to the number
of votes conferred on each contributory by the articles.

220.

—Where any company is being wound up, all books and papers Books of

of the company and of the liquidators shall, as between the con- company to

tributories of the company, be prima. facie evidence of the truth of all

matters purporting to be therein recorded.

221.

—After an order for a winding up by or subject to the super- Inspection

vision of the court, the court may make such order for inspection by of books,

creditors and contributories of the company of its books and papers
as the court thinks just, and any books and papers in the possession
of the company may be inspected by creditors or contributories ac-
cordingly, but not further or otherwise.

222.

—(i) When a company has been wound up and is about to be Disposal of

dissolved, the books and papers of the company and of the liquidators books and

may be disposed of as follows (that is to say):— company.
(a) In the case of a winding up by or subject to the supervision

of the court in such way as the court directs;

(b) In the case of a voluntary winding up in such way as the
company by extraordinary resolution directs.

(2) After five years from the dissolution of the company no re-

sponsibility shall rest on the company, or the Uquidators, or any person
to whom the custody of the books and papers has been committed,
by reason of the same not being forthcoming to any person claiming
to be interested therein.

223.

—(i) Where a company has been dissolved, the court may at Power of

any time within two years of the date of the dissolution, on an applica- .

tion being made for the purpose by the liquidator of the company or
by any other person who appears to the court to be interested, make company void,

an order, upon such terms as the court thinks fit, declaring the disso-

lution to have been void, and thereupon such proceedings may be
taken as might have been taken if the company had not been dissolved.

(2) It shall be the duty of the person on whose application the order
was made, within seven days after the making of the order, to file with
the registrar of companies an office copy of the order, and if that person
fails so to do he shall be liable to a fine not exceeding five pounds for

every day during which the default continues.

224.

—(1) Where a company is being wound up in England, if the lulonnation

winding up is not concluded within one year after its commencement, uqS£SSln
the liquidator shall, at such intervals as may be prescribed, until the RngianH^

winding up is concluded, send to the registrar of companies a statement
in the prescribed form and containing the prescribed particulars with
respect to the proceedings in and position of the liquidation.

(2) Any person stating himself in writing to be a creditor or con-
tributory of the company shall be entitled, by himself or by his agent,

at sdl reasonable times, on payment of the prescribed fee, to inspect

the statement, and to receive a copy thereof or extract therefrom ; but
any person untruthfully so stating himself to be a creditor or con-
tributory shall be guilty of a contempt of court, and shall be punishable
accordingly on the application of the liquidator or of the official

receiver.
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(3) If a liquidator fails to comply with the requirements of this

section he shall be Uable to a hne not exceeding fifty pounds for each
day during which the default continues.

(4) If it appears from any such statement or otherwise that a
hquidator has in his hands or under his control any money representing
unclaimed or undistributed assets of the company which have re-

mained unclaimed or undistributed for six months after the date of their

receipt, the hquidator shall forthwith pay the same to the Companies
Liquidation Account at the Bank of England, and shall be entitled to
the prescribed certificate of receipt for the money so paid, and that
certificate shall be an effectual discharge to him in respect thereof.

(5) For the purpose of ascertaining and getting in any money
payable into the Bank of England in pursuance of this section, the like

powers may be exercised, and by the hke authority, as are exerciseable
under section one hundred and sixty-two of the Bankruptcy Act, 1883,
for the purpose of ascertaining and getting in the sums, funds, and
dividends referred to in that section.

(6) Any person claiming to be entitled to any money paid into the
Bank of England in pursuance of this section may apply to the Board
of Trade for payment of the same, and the Board may, on a certificate

by the hquidator that the person claiming is entitled, make an order
for the payment to that person of the sum due.

(7) Any person dissatisfied with the decision of the Board of Trade
in respect of any claim made in pursuance of this section may appeal
to the High Court.

225. In all proceedings under tiiis Part of this Act, all courts,

judges, and persons judicially acting, and all officers, judicial or
mimsterial, of any court, or employed in enforcing the process of any
court, shall take judicial notice of the signature of any officer of the
High Court in England or Ireland, or of the Court of Session in Scotland,
or of the registrar of the court exercising the stannaries jurisdiction,

and also of the official seal or stamp of the several offices of the High
Court in England or Ireland, Court of Sessions, or court exercising the
stannaries jurisdiction, appended to or impressed on any document
made, issued, or signed under the provisions of this Part of this Act,
or any official copy thereof,

226.

—(i) The judges of the county courts in England who sit at
places more than twenty miles from the General Post Office, and the
judge exercising the bankruptcy jurisdiction of the High Court in

Ireland and the assistant barristei-s and recorders in Ireland, and the
sheriffs of counties in Scotland, shall be commissioners for the purpose
of taking evidence under this Act, where a company is wound up in
any part of the United Kingdom, and the court may refer the whole or
any part of the examination of any witnesses under this Act to any
person hereby appointed commissioner, although he is out of the
jurisdiction of the court that made the winding-up order.

(2) Every commissioner shall, in addition to any powers which he
might lawfully exercise as a judge of a county court, judge of the High
Court, assistant barrister or recorder, or sheriff, have in the matter so
referred to him aU the same powers of summoning and examining
witnesses, of requiring the production or delivery of documents, of
punishing defaults by witnesses, and of allowing costs and expenses to
witnesses, as the court which made the winding-up order.

(3) The examination so taken shall be returned or reported to the
court which made the order in such manner as that court directs.
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227.

—(i) The court may direct the examination in Scotland of any
person for the time being in Scotland, whether a contributory of the
company or not, in regard to the trade, dealings, affairs, or property inSootumd.

of any company in course of being wound up, or of any person being a
contributory of the company, so far as the company may be interested

therein by reason of his being a contributory; and the order or com-
mission to take the examination shall be directed to the sheriff of the
county in wliich the person to be examined is residing or happens to

be for the time; and the sheriff shall summon that person to appear
before him at a time and place to be specified in the summons for

examination on oath as a witness or as a haver, and to produce any
books or papers called for which are in his possession or power.

(2) The sheriff may take the examination either orally or on
written interrogatories, and shall report the same in writing in the usual
form to the court; and shall transmit with the report the books and
papers produced, if the originals thereof are required and specified

by the order or commission, or otherwise copies thereof or extracts
therefrom authenticated by the sheriff.

(3) If any person so summoned fails to appear at the time and
place specified, or refuses to be examined or to make the production
required, the sheriff shall proceed against him as a witness or haver duly
cited and faihng to appear or refusing to give evidence or make pro-

duction may be proceeded against by the law of Scotland.

(4) The sheriff shall be entitled to such and the like fees, and the
witness shall be entitled to such and the like allowances, as sheriffs

when acting as commissioners under appointment from the Court of

Session and as witnesses and havers are entitled to in the like cases ac-

cording to the law and practice of Scotland.

(5) If any objection is stated to the sheriff by tlie witness, either
on the ground of his incompetency as a witness or as to tlie production
required, or on any other ground, the sheriff may, if he thinks fit, report
the objection to the court, and suspend the examination of the witness
until it has been disposed of by the court.

228.

—(i) Any affidavit required to be sworn under the provisions Affidavits, &c.,

or for the purposes of this Part of this Act may be sworn in Great
Britain or Ireland, or elsewhere within the dominions of His Majesty, oSoSSSf

™
before any court, judge, or person lawfully authorised to take and
receive affidavits or before any of His Majesty's consuls or vice-consuls
in any place outside His Majesty's dominions.

(2) All courts, judges, justices, commissioners, and persons acting
judicially shall take judicial notice of the seal or stamp or signature
(as the case may be) of any such court, judge, person, consul, or vice-
consul attached, appended, or subscribed to any such affidavit, or
to any other document to used for the purposes of this Part of this
Act.

229.

—(i) An account, called the Companies Liquidation Account,
shall be kept by the Board of Trade with the Bank of England, and all

”

moneys received by the Board in respect of proceedings under this Act defiiMd.

in connexion with the winding up of companies in England shall be
paid to that account.

(2) pa3rments out of money standing to the credit of the Board
of Trade in the (k)mpanies Liquidation Account shall be xnade by the
Bank of England in the prescribed manner.
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230.—(i) Whenever the cash balance standing to the credit of the
Companies Liquidation Account is in excess of the amount which in the
opinion of the Board of Trade is required for the time being to answer
demands in respect of companies’ estates, the Board shall notify the
excess to the Treasury, and shall pay over the whole or any part of that
excess as the Treasury may require, to the Treasury, to such account
as the Treasury may direct, and the Treasury may invest the sums paid
over, or any part thereof, in Government securities, to be placed to the
credit of the said account.

(2) When any part of the money so invested is, in the opinion of
the Board of Trade, required to answer any demands in respect of
companies’ estates, the Board shall notify to the Treasury the amount
so required, and the Treasury shall thereupon repay to the Board such
sum as may be required to the credit of the Companies Liquidation
Account, and for that purpose may direct the sale of such part of the said
securities as may be necessary.

(3) The dividends on investments under this section shall be paid
to such account as the Treasury may direct, and regard shall be had
to the amount thus derived in fixing the fees payable in respect of pro-
ceedings in the winding up of companies in England.

231.—(i) An account shall be kept by the Board of Trade of the
receipts and payments in the winding up of each company in England,
and, when the cash balance standing to the credit of the account of any
company is in excess of the amount which, in the opinion of the com-
mittee of inspection, is required for the time being to answer demands
in respect of that company's estate, the Board shall, on the request
of the committee, invest the amount not so required in Government
securities, to be placed to the credit of the said account for the benefit

of the company.

(2) When any part of the money so invested is, in the opinion of
the committee of inspection, required to answer any demands in

respect of the estate of the company, the Board of Trade shall, on the
request of the committee, raise such sum as may be required by the
sale of such part of the said securities as may be necessary.

(3) The dividends on investments under this section shall be paid
to the credit of the company.

(4) When the balance at the credit of any company's account in

the hands of the Board of Trade exceeds two thousand pounds, and the
liquidator gives notice to the Board that the excess is not required for the
purposes of the liquidation, the company shall be entitled to interest
on the excess at the rate of two per cent, per annum.

232.—The Treasury may issue to the Board of Trade in aid of the
votes of Parliament, out of the receipts arising in respect of the winding
up of companies in England from fees, fee stamps, and dividends on
investments by the Treasury under this Act, any sums which may
be necessary to meet the charges estimated by the Board in respect
of salaries and expenses under this Act in relation to the winding up of
companies in England.

233 •—( I )
The Board of Trade may, with the approval of the Treasury,

appoint such additional officers as may be required by the Board for
the execution as respects England of this Part of this Act, and may
remove any person so appointed.

(2) The Board of Trade, with the concurrence of the Treasury,
shall direct whether any and what remuneration is to be allowed to any
officer of, or person attached to, the Board performing any duties under
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this Part of this Act in relation to the winding up of companies in

England, and may vary, increase, or diminish that remuneration as they
think fit.

(3) The Lord Chancellor, with the concurrence of the Treasury,
shall direct whether any and what remuneration is to be allowed to any
person (other than an officer of the Board of Trade) performing any
duties under this Act in relation to the winding up of companies in
England, and may vary, increase, or diminish that remuneration as he
thinks fit.

234.

—(i) The Treasury shall annually cause to be prepared and laid Annual

before both Houses of Parliament an account for the year ending with
the thirty-first day of March, showing the receipts and expenditure winding up.
during that year in respect of proceedings under this Act in relation

to the winding up of companies in England, and the provisions of
g ^

section twenty-eight of the Supreme Court of Judicature Act, 1875, a 77.
shall apply to the account as if the account had been required by that
section.

(2) The accounts of the Board of Trade under this Act in relation

to the winding up of companies in England shall be audited in such
manner as the Treasury direct, and, for the purpose of the account to
be laid before Parliament, the Board shall make such returns and give
such information as the Treasury direct.

235.

—The officers of the courts acting in the winding up of com- Returns by

panies in England shall make to the Board of Trade such returns of the
business of their respective courts and offices, at such times and in such ^i^ding up.
manner and form as may be prescribed, and from those returns the
Board shall cause books to be prepared which shall, under the regu-
lations of the Board, be open for pubhc information and searches.

236.

—(i) All documents purporting to be orders or certificates Proceeding

made or issued by the Board of Trade for the purposes of this Act and
5^^^“

to be sealed with the seal of the Board, or to be signed by a secretary or
^ ®

assistant secretary of the Board, or any person authonsed in that
behalf by the President of the Board, shall be received in evidence and
deemed to be such orders or certificates without further proof unless
the contrary is shown.

(2) A certificate signed by the President of the Board of Trade that
any order made, certificate issued, or act done, is the order, certificate,

or act of the Board, shall be conclusive evidence of the fact so certified.

Rules and Fees,

237.

—(i) The Lord Chancellor may, with the concurrence of the Rules andfee*

President of the Board of Trade, make general rules for carding into
efiect the objects of this Act so far as relates to the winding up of

“ *

companies in England.

(2) All general rules made under this section shall be laid before
Parhament within three weeks after they are made, if Parliament is

then sitting, and, if Parliament is not sitting, within three weeks after

the beginning of the next session of Parliament, and shall be judicially

noticed, and shall have effect as if enacted by this Act.

(3) There shall be paid in respect of proceedings under this Act
in relation to the winding up of companies in England such fees as the
Lord Chancellor may, with the sanction of the Treasury, direct, and
the Treasury may direct by whom and in what manner the same are to
be collected and accounted for, and to what account they are to be paid.

(4) All rules made and directions given by the Lord Chancellor
under this section shall be adopted by the authority for the time being
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empowered to make rules for regulating the practice or procedure in

the chancery court of the county palatine of Lancaster, but as so
adopted shall have effect with the substitution of the words “vice-
chancellor’* for the word “judge,” and of the word “registrar” for the
word “master,” and of the words “chambers of the registrar” for the
words “chambers of the judge” and “judge’s chambers,” and any
directions as to the remuneration to be allowed to officers of that court
in respect of proceedings under this Act shall be subject to the sanction
of the Chancellor of the Duchy and County Palatine of Lancaster.

(5) The authority having power to make rules or give directions
under this section may, by any such rules or directions, repeal, alter,

or amend any rules made and directions given by the like authority
under the Companies (Winding Up) Act, 1890, which are in force at
the commencement of this Act.

238.—(i) Subject to the provisions of this Act with respect to rules

and fees in relabon to the winding up of companies in England, rules

of procedure for the purposes of this Act, including rules as to costs

and fees, may be made

—

{a) As regards the Ifigh Court in England, by the authority
having power to make rules for the Supreme Court in England

:

{b) As regards the Court of Session, by act of sederunt:

(r) As regards the High Court in Ireland, by the authority having
power to make rules for the Supreme Court in Ireland:

(d) As regards the court exercising the stannaries jurisdiction,

by the authority having power to make rules for county courts
in England.

(2) The authority having power to make rules under this Section
may by any such rules repeal, alter, or amend any rules made by the
like authority under the Companies Act, 1862, or any Act amending
the same, winch are in force at the commencement of this Act.

Attachment of
debt due to
contributory
on winding up
in stannanes
court.

Preferential

payments in

stannaries cases.

Special Provisions as to Stannaries.

239.

—When several companies are in course of liquidation by or
under the superintendence of the Court exercising the stannaries
jurisdiction and acting under that jurisdiction, if it appears to the
judge that a person who is a contributory of one of the companies is

also a creditor claiming a debt against one of the other companies,
the judge may (if after inquiry he thinks fit) direct that the debt,
when allowed, shall be attached, and payment thereof to the creditor
suspended for a time certain as a security for payment of any calls

that are or may in course of liquidation become due from him to the
company of which he is a contributory; and the amount thereof shall

be applied to such payment in due course

:

Provided that such an order of attachment shall not prejudice
any claim which the company so indebted to the creditor may have
against him by way of set off counter-claim, or otherwise, or any lawful
claim of lien or specific charge on the debt in favour of any third person.

240.

-—In the application to companies within the stannaries of the
provisions of this Act with respect to preferential payments, the
following modifications shall be znade:

—

(i) In the case of a clerk or servant of such a company, the
priority with respect to wages and salary given by this Act
shall he given to the extent of three months only, instead fo
four months, and shall not extend to the principal agent,
manager, purser, or secretary:
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(2) All wages in relation to the mine of a miner, artizan, or
labourer employed in or about the mine, including all earnings
by a miner arising from any description of piece or other work,
or as a tributer or otherwise, but not exceeding an amount
equal to three months* wages, shall be included amongst the
payments which are, under this Act, to be made in priority

to other debts:

(3) Wages of any miner, artizan, or labourer unpaid at the com-
mencement of the winding up, and, subject to the provisions
of section live of the Workmen’s Compensation Act, 1906,
all amounts* {not exceeding in any individual case one hundred * ^ *

pounds) due in respect of compensation under that Act
payable to a miner or the dependants of a miner the liability

wherefor accrued before the commencement of the winding
up, shall, to the extent aforesaid, be paid by the liquidator
forthwith in priority to all costs, except (in the case of a
winding up by the court) such costs of and incidental to the
making of the winding-up order as in the opinion of the court
have been properly incurred, and to all claims by mortgagees,
execution creditors, or any other persons, except the claims
of clerks and servants in respect of their wages or salary, and,
subject as aforesaid, the court may, by order, charge the
whole or any part of the assets of the company, in priority to
all claims and to all existing mortgages or charges thereon,
with the payment of a sum sufficient to discharge the said
wages and* amounts due in respect of compensation, with
interest at a rate not exceeding five per cent, per annum,
and this charge may be made in favour of any person who is

willing to advance the requisite amount or any part thereof;
and as soon as the said sum has been so advanced, the said
w^ages and amounts due in respect of compensation shall be
paid without delay so far as the amount advanced extends,
and in such order of payment as the court directs.

241.

—(i) On the winding up of a company within the stannaries. Provisions

contributions of the miners, artizans, or labourers for the purpose of a
mine club, or accident, or sick, or benefit fund shall not be deemed to

*^*'*®*'*“^'

be, or be apphed as, part of the assets of the company in liquidation
of the debts of the company or otherwise, but shall be accounted for

by the purser or any other person in possession of the fund to the
liquidator, and shall be recoverable by him, and be applied in ac-
cordance with the rules of the club.

(2) Where the company is being wound up voluntarily, the
liquidator or any person claiming to be entitled to any such con-
tributions or fund may apply to the court for directions, or to determine
any question arising in the matter in the same manner as if the company
were being wound up by the court.

Removal of Defunct Companies from Register.

242.

—(i) Where the registrar of companies has reasonable cause to
believe that a company is not carrying on business or in operation, he
shall send to the company by post a letter inquiring whether the
company is carrying on business or in operation.

(2) If the registrar does not within one month of sending the
letter receive any answer thereto, he shall within fourteen days after
the expiration of the month send to the company by post a registered
letter referring to the first letter, and stating i^at no answer thereto has

* Repealed by the Wodcmen*! Compepeation Act, Z923.
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been received, and that if an answer is not received to the second
letter within one month from the date thereof, a notice will be pub
lished in the Gazette with a view to striking the naime of the company
off the register.

(3) If the re^strar either receives an answer from the company
to the effect that it is not carrying on business or in operation, or does
not within one month after sending the second letter receive any
answer, he may publish in the Gazette, and send to the company by
post, a notice that at the expiration of three months from the date of
that notice the name of the company mentioned therein will, unless
cause is shown to the contrary, be struck off the register and the
company will be dissolved.

(4) If, in any case where a company is being wound up, the
registrar has reasonable cause to believe either that no liquidator is

acting, or that the affairs of the company are fully wound up, and the
returns required to be made by the liquidator have not been made for

a penod of six consecutive months after notice by the registrar demand-
ing the returns has been sent by post to the company, or to the liquidator
at his last known place of business, the registrar may pubhsh in the
Gazette and send to the company a like notice as is provided in the last

preceding subsection.

(5) At the expiration of the time mentioned in the notice the
registrar may, unless cause to the contrary is previously shown by the
company, stnke its name off the register, and shall publish notice

thereof in the Gazette, and on the publication in the Gazette of this

notice the company shall be dissolved: Provided that the liability

(if any) of every director, managing officer, and member of the company
shall continue and may be enforced as if the company had not been
dissolved.

(6) If a company or any member or creditor thereof feels aggrieved
by the company having been struck off the register, the court on the
application of the company or member or creditor may, if satisfied

that the company was at the time of the stnking off carrying on business
or in operation, or otherwise that it is just that the company be restored

to the register, order the name of the company to be restored to the
register, and thereupon the company shall be deemed to have con-
tinued in existence as if its name had not been struck off; and the
court may by the order give such directions and make such provisions
as seem just for placing the company and all other persons in the same
position as nearly as may be as if the name of the company had not
been struck off.

(7) A letter or notice under this section may be addressed to the
company at its registered office, or, if no office has been registered, to
the care of some director or officer of the company, or, if there is no
director or officer of the company whose name and address are known
to the registrar of companies, may be sent to each of the persons
who subscribe the memorandum, addressed to him at the address
mentioned in the memorandum.

Part V.

Registration Office and Fees.

243.—(i) For the purposes of the registration of companies under
this Act, there shall be offices in England, Scotland, and Ireland, at
such places as the Board of Trade think fit.

(2) The Board of Trade may appoint such registrars, assistant
registrars, clerks, and servants as the Board think necessary for the
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registration of companies under this Act, and may make regulations
with respect to their duties; and may remove any persons so appointed.

(3) The salaries of the persons appointed under this section shall
be fixed by the Board of Trade with the concurrence of the Treasury,
and shall be paid out of money provided by Parliament.

(4) The Board of Trade may require that the office of the registrar
of the court exercising in respect of the winding up of companies
the stannaries jurisdiction shall be one of the offices for the registration
of companies within that jurisdiction.

(5) The Board may direct a seal or seals to be prepared for the
authentication of documents required for or connected with the regis-

tration of companies.

(6) Any person may inspect the documents kept by the registrar
on payment of such fees as may be appointed by the Board of Trade,
not exceeding one shilling for each inspection; and any person may
require a certificate of the incorporation of any company, or a copy
or extract of any other document or any part of any other document,
to be certified by the registrar, on payment for the certificate, certified

copy, or extract, of such fees as the IBoard of Trade may appoint, not
exceeding five shillings for a certificate of incorporation, and not ex-
ceeding sixpence for each folio of a certified copy or extract, or in

Scotland for each sheet of two hundred words.

(7) A copy of or extract from any document kept and registered
at any of the offices for the registration of companies in England,
Scotland, or Ireland, certified to be a true copy under the hand of the
registrar or an assistant registrar (whose official position it shall not be
necessary to prove) shall in all legal proceedings be admissible in

evidence as of equal validity with the original document.

(8) Whenever any act is by this Act directed to be done to or by
the registrar of companies, it shall, until the Board of Trade otherwise
directs, be done in England to or by the existing registrar cf joint

stock companies, or in his absence to or by such person as the Board
may for the time being authorise; in Scotland to or by the existing

registrar of joint stock companies in Scotland ; and in Ireland to or by
the existing assistant registrar of joint stock companies for Ireland,

or to or by such person as the Board may for the time being authorise
in Scotland or Ireland, in the absence of the registrar or assistant

registrar; but, in the event of the Board altering the constitution of
the existing registry offices or any of them, any such act shall be done
to or by such officer and at such place with reference to the local

situation of the registered offices of the companies to be registered as
the Board may appoint.

244.

—

(i) There shall be paid to the registrar in respect of the several Fees,

matters mentioned in Table B in the First Schedule to this Act the
several fees therein specified, or such smaller fees as the Board of Trade
may from time to time direct.

(2) All fees paid to the registrar in pursuance of this Act shall be
paid into the Exchequer.

Part VI.

Application of Act to Companies formed and Registered
UNDER FORMER COMPANIES ACTS.

245.»In the application of this Act to existing companies, it shall Application of

apply in the same manner in the case of a hmited company, other than
a company limited by guarantee, as if the company had been formed Snder former

and registered under this Act as a company limited by shares; in the Companies Acts.
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case of a company limited by guarantee, as if the company had been
formed and re^stered under this Act as a company limited by guarantee,
and in the case of a company other than a limited company, as if the
company had been formed and registered under this Act as an un-
limited company

:

Provided that reference, express or implied, to the date of regis-

tration shall be construed as a reference to the date at which the
company was registered under the Joint Stock Companies Acts, or
under the Companies Act, 1862, as the case may be.

246.

- This Act shall apply to every company registered but not
formed under the Joint Stock Companies Acts, or the Companies Act.
1862, in the same manner as it is hereinafter in this Act declared to
apply to companies registered but not formed under this Act:

Provided that reference, express or implied, to the date of regis-

tration shall be construed as a reference to the date at which the com-
pany was registered under the Joint Stock Companies Acts, or the
Companies Act, 1862, as the case may be.

247.

—This Act shall apply to every unlimited company registered

in pursuance of the Companies Act, 1879, as a limited company, in the
same manner as it applies to an unlimited company registered in

pursuance of this Act as a limited company:
Provided that reference, express or implied, to the date of regis-

tration shall be construed as a reference to the date at which the
company was registered as a limited company under the Companies
Act, 1 879.

248.

—^A company registered under the Joint Stock Companies Acts
may cause its shares to be transferred in manner hitherto in use, or
in such other manner as the company may direct.

Part VII.

Companies Authorised to Register under this Act.

249—(i) With the exceptions and subject to the provisions men-
tioned and contained in this section,

—

(i) any company consisting of seven or more members, which was
in existence on the second day of November eighteen hundred
and sixty-two, including any company registered under the
Joint Stock Companies Acts; and

(ii) any company formed after the date aforesaid, whether before
or after the commencement of this Act, in pursuance of any
Act of Parliament other than this Act, or of letters patent,
or being a company within the stannaries, or bein^ otherwise
duly constituted by law, and consisting of seven or more
members;

may at any time register under this Act as an unh'mited company, or
as a company limited by shares, or as a company limited by guarantee;
and the registration shall not be invalid by reason that it has taken
place with a view to the company being wound up.

(2) Provided as follows:

—

(a) A company having the liability of its members limited by
Act of Parliament or letters patent, and not being a joint
stock company as hereinafter defined, shall not register in
pursuance of this section:

(b) A company having the liability of its members limited by
Act of Parliament or letters patent shall not register in
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pursuance of this section as an unlimited company or as a
company limited by guarantee:

(c) A company that is not a joint stock company as herein after

defined shall not register in pursuance of this section as a
company limited by shares

:

(d) A company shall not register in pursuance of this section
without the assent of a majority of such of its members as are
present in person or by proxy (in cases where proxies are
allowed by the regulations of the company) at a general
meeting summoned for the purpose:

(p) Where a company not having the liability of its members
limited by Act of Parliament or letters patent is about to
register as a limited company, the majority required to
assent as aforesaid shall consist of not less than three-fourths
of the members present in person or by proxy at the meeting

:

(/) Where a company is about to register as a company limited
by guarantee, the assent to its being so registered shall be
accompanied by a resolution declaring that each member
undertakes to contribute to the assets of the company, in

the event of its being wound up while he is a member, or
within one year afterwards, for payment of the debts and
liabilities of the company contracted before he ceased to be
a member, and of the costs and expenses of winding up, and
for the adjustment of the rights of the contributories among
themselves, such amount as may be required, not exceeding a
specified amount.

{3) In computing any majority under this section when a poll is

demanded regard shall be had to the number of votes to which each
member is entitled according to the regulations of the company.

(4) A company registered under the Companies Act, 1862, shall
not be registered in pursuance of this section.

250.

—^For the purposes of this Part of this Act, as far as relates to Definition of

regfistration of companies as companies Umited by shares, a joint joint stock

stock company means a company having a permanent paid-up or
nominal share capital of fixed amount divided into shares, also of fixed
amount, or held and transferable as stock, or divided and held partly
in one way and partly in the other, and formed on the principle of
having for its members the holders of those shares or that stock, and
no other persons; and such a company when registered with limited
liability under this Act shall be deemed to be a company limited by
shares.

251.

—(i) A bank of issue registered under his Act as a limited
company shall not be entitled to limited liability in respect of its notes;
and the members thereof shall be liable in respect of its notes in the respect of notes,

same manner as if it had been registered as unlimited; but if, in the
event of the company being wound up, the general assets are in-

sufficient to satisfy the claims of both the note-holders and the general
creditors, then the members, after satisfying the remaining demands
of the note-holders, shall be liable to contribute towards payment of the
debts of the general creditors a sum equal to the amount received by
the note-holders out of the general assets.

(2) For the purposes of this section the expression **the general
assets*’ means the funds available for payment of the general creditor

as well as the note-holder.

(3) Any bank of issue registered under this Act as a limited com-
pany may state on its notes that the limited liability does not extend
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to its notes, and that the members of the company are liable in respect
of its notes in the same manner as if it had been registered as an un-
limited company.

252.

—Before the registration in pursuance of this Part of this Act
of a joint stock company there shall be delivered to the registrar the
following documents (that is to say) :

—

(1) A list showing the names, addresses, and occupations of all

persons who on a day named in the list, not being more than
six clear days before the day of registration, were members of

the company, with the addition of the shares or stock held

by them respectively, distinguishing, in cases where the

shares are numbered, each share by its number;

(2) A copy of any Act of Parliament, royal charter, letters patent,

deed of settlement, contract of copartnery, cost book regu-

lations, or other instrument constituting or regulating the
company; and

(3) If the company is intended to be registered as a limited com-
pany, a statement specifying the following particulars (that

is to say) :

—

(a) The nominal share capital of the comx>any and the

number of shares into which it is divided, or the amount of

stock of which it consists;

(b) The number of shares taken and the amount paid on
each share;

(c) The name of the company, with the addition of the

word "limited'' as the last word thereof; and
(d) In the case of a company intended to be registered

as a company limited by guarantee, the resolution declaring .

the amount of the guarantee.

253.

—Before the registration in pursuance of this Part of this Act
of any company not being a joint stock company, there shall be delivered

to the registrar

—

(1) A list showing the names, addresses, and occupations of the
directors or other managers (if any) of the company; and

(2) A copy of any Act of Parliament, letters patent, deed of
settlement, contract of copartnery, cost book regulations,
or other instrument constituting or regulating the company;
and

(3) In the case of a company intended to be registered as a com-
pany limited by guarantee, a copy of the resolution declaring
the amount of the guarantee.

254.

—^The list of members and directors and any other particulars
relating to the company required to be delivered to the registrar shall

be verified by a statutory declaration of any two or more directors or
other principal officers of the company.

255.

—^The registrar may require such evidence as he thinks necessary
tor the purpose of satisfying himself whether any company proposing
to be registered is or is not a joint stock company as hereinbefore
defined.

256.

—(i) Where a banking company which was in existence on the
seventh day of August eighteen hundred and sixty-two proposes to
register as a limited company, it shall, at least thirty days before so
registering, give notice of its intention so to register to every person
who has a banking account with the company, either by delivery of the
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notice to him, or by posting it to him at, or delivering it at, his last

known address.

(2) If the company omits to give the notice required by this
section, then as between the company and the person for the time being
interested in the account in respect of which the notice ought to have
been given, and so far as respects the account down to the time at
which notice is given, but not further or otherwise, the certificate of
registration with limited liability shall have no operation.

257.

—^No fee shall be charged in respect of the registration in pur- Exemption of

suance of this Part of this Act of a company if it is not registered as a JSSUirom
limited company, or if before its registration as a limited company payment of

the liability of the shareholders was limited by some other Act of
Parliament or by letters patent.

258.

—When a company registers in pursuance of this Part of this Act
with limited liability, the word “limited** shall form and be registered name.
as part of its name.

259.

—On compliance with the requirements of this Part of this Act
with respect to registration, and on payment of such fees, if any, as are ofSisting*^
payable under Table B in the First Schedule to this Act, the registrar compani4.
shall certify under his hand that the company applying for registration
is incorporated as a company under this Act, and in the case of a
limited company that it is limited, and thereupon the company shall be
incorporated, and shall have perpetual succession and a common seal,

with power to hold lands; and any banking company in Scotland so
incorporated shall be deemed to be a bank incorporated, constituted,
or established by or under Act of Parliament.

260.

—All property, real and personal (including things in action),

belonging to or vested in a company at the date of its registration in ^i^ration.
pursuance of this Part of this Act, shall on registration pass to and
vest in the company as incorporated under this Act for all the estate
and interest of the company therein.

261.

—Kegistration of a company in pursuance of this Part of this
Act shall not affect the rights or liabilities of the company in respect
of any debt or obligation incurred, or any contract entered into, by
to, with, or on behalf of, the company before registration.

262.—All actions and other legal proceedings which at the time of the Contnuation of

registration of a company in pursuance of this Part of this Act are acuons.

pending by or against the company, or the public officer or any member
thereof, may be continued in the same manner as if the registration had
not taken place; nevertheless execution shall not issue against the
effects of any individual member of the company on any judgment,
decree, or order obtained in any such action or proceeding; but, in the
event of the property and effects of the company being insufficient to
satisfy the judgment, decree, or order, an order may be obtained for

winding up the company.

263.—When a company is registered in pursuance of this Part of this Etotot
A aa registration— under Act.

(i) All provisions contained in any Act of Parliament, deed of
settlement, contract of copartnery, cost book regulations,
letters patent, or other instoment constituting or regulating
the company, including, in the case of a company registered

as a company limited by guarantee, the resolution declaring
the amount of the guarantee, shadl be deemed to be conditions
and regulations of the company, in the same manner and with
the same incidents as if so much thereof as would, if the

2K
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company had been formed under this Act, have been required
to be inserted in the memorandum, were contained in a
registered memorandum, and the residue thereof were con-
tained in registered articles

:

(ii) All the provisions of this Act shall apply to the company, and
the members, contributories, and creditors thereof, in the
same manner in all respects as if it had been formed under
tliis Act, subject as follows (that is to say) :

—

(a) The regulations in Table A in the First Schedule to
this Act shall not apply unless adopted by special resolution

;

(h) The provisions of this Act relating to the numbering
of shares shall not apply to any joint stock company whose
shares are not numbered;

(c) Subject to the provisions of this section the company
shall not have power to alter any provision contained in any
Act of Parliament relating to the company;

{d) Subject to the provisions of this section the company
shall not have power, without the sanction of the Board of

Trade, to alter any provision contained in any letters patent
relating to the company

;

(e) The company shall not have power to alter any
provision contained in a royal charter of letters patent
with respect to the objects of the company

;

(/) In the event of the company being wound up, every
person shall be a contributory, in respect of the debts and
liabilities of the company contracted before registration,

who is liable to pay or contribute to the payment of any
debt or liabihty of the company contracted before registra-

tion, or to pay or contribute to the payment of any sum
for the adjustment of the rights of the members among
themselves in respect of any such debt or liability; or to
pay or contribute to the payment of the costs and expenses
of winding up the company, so far as relates to such debts
or liabihties as aforesaid; and every contributory shall be
liable to contribute to the assets of the company, in the
course of the winding up, all sums due from him in respect
of any such liability as aforesaid; and, in the event of the
death, bankruptcy, or insolvency, of any contributory, or
marriage of any female contributory, the provisions of this

Act with respect to the personal representatives, heirs, and
devisees of deceased contributories, to the trustees of
bankrupt or insolvent contributories, and to the liabilities

of husbands and wives respectively, shall apply:

(iii) The provivsions of this Act with respect to

—

{a) the registration of an unlimited company as limited;

(6) the powers of an unlimited company on registration

as a limited company to increase the nominal amount of its

share capital and to provide that a portion of its share
capital shall not be capable of being called up except in the
event of winding up;

(c) the power of a limited company to determine that a
portion of its share capital shall not be cajyable of being
called up except in the event of winding up;

shall apply notwithstanding any provisions contained in any
Act of Parliament, royal charter, deed of settlement, contract
of copartnery, cost book regulations, letters patent, or other
instrument constituting or regulating the company:
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(iv) Nothing in this section shall authorise the company to alter
any such provisions contained in, any deed of settlement,
contract of copartnery cost book regulations, letters patent,
or other instrument constituting or regulating the company,
as would, if the company had originally been formed under
this Act, have been required to be contained in the memo-
randum and are not authorised to be altered by this Act:

(v) Nothing in this Act shall derogate from any power of altering
its constitution or regulations which may by virtue of any
Act of Parliament, deed of settlement, contract of copartnery,
letters patent, or other instrument constituting or regulating
the company, be vested in the company

264.

—(i) Subject to the provisions of this section, a company
registered in pursuance of this Part of this Act may by special resolution memora^um
alter the form of its constitution by substituting a memorandum and and articles

articles for a deed of settlement.
setUe^nt

(2) The provisions of this Act with respect to confirmation by the
‘

court and registration of an alteration of the objects of a company shall

so far as applicable apply to an alteration under this section with the
following modifications:

—

() There shall be substituted for the printed copy of the altered
memorandum required to be delivered to the registrar of com-
panies a pnnted copy of the substituted memorandum and
articles; and

() On the registration of the alteration being certified by the
registrar the substituted memorandum and articles shall

apply to the company in the same manner as if it were a
company registered under this Act with that memorandum
and those articles and the company's deed of settlement shall

cease to apply to the company.

(3) An alteration under this section may be made either with or
without any alteration of the objects of the company under this Act.

(4) In this section the expression "deed of settlement" includes
any contract of copartnery or other instrument constituting or regu-
lating the company, not being an Act of Parliament, a royal charter,

or letters patent.

265. -The provisions of this Act with respect to sta5dng and re-

straining actions and proceedings against a company at any time OTrestrata*^
after the presentation of a petition for winding up and before the proceedings,

making of a winding up order shall, in the case of a company registered

in pursuance of this Part of this Act, where the application to stay or

restrain is by a creditor, extend to actions and proceedings against any
contributory of the company.

266.

—Where an order has been made for winding up a company Ac^nssUyed

registered in pursuance of this Part of this Act no action or proceeding
shall be commenced or proceeded with against the company or any
contributory of the company in respect of any debt of the company,
except by leave of the court, and subject to such terms as the court

may impose.
Part VIII.

Winding Up of Unregistered Companies.

267.

—For the puxposes of this Part of this Act the expression "un-
registered company shall not include a railway company incorporated company,
by Act of Parliament (except in so far as is provided by the Abandon-
ment of Railways Act, 1850, and the Abandonment of Railways Act, **^'^*®**

1869, and any Acts amending them), nor a company registered under
the Joint Stock Companies Acts, or under the Companies Act, 1862, or c. 114.
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under this Act, but, save as aforesaid, shall include any partnership,

association, or company consisting of more than seven members, and
any trustee savings bank certified under the Trustees Savings Banks
Act, 1863, [and any limited partnership.]*

268.—(1) Subject to the provisions of this Part of this Act, any
unregistered company may be wound up under this Act, and all the
provisions of this Act with respect to winding up shall apply to an un-
registered company, with the following exceptions and additions:

—

(i) An unregistered company shall, for the purpose of detei^mng
the court having jurisdiction in the matter of the winding up,
be deemed to be registered in that part of the United lOngdom
where its principal place of business is situate; or if it has a
principal place of business situate in more than one part of

the United Kingdom, then in each part of the United Kingdom
where it has a principal place of business; and the principal

place of business situate in that part of the United Kingdom
in which proceedings are being instituted shall, for all the
purposes of the winding up, be deemed to be the registered

office of the company:
(ii) No unregistered company shall be wound up under this Act

voluntarily or subject to supervision:

(iii) The circumstances in which an unregistered company may
be wound up are as follows (that is to say) :

—

{a) If the company is dissolved, or has ceased to carry on
business, or is carrying on business only for the purpose of

winding up its affairs;

(b) If the company is unable to pay its debts;

(c) If the court is of opinion that it is just and equitable

that the company should be wound up:

(iv) An unregistered company shall, for the purposes of this Act,
be deemed to be unable to pay its debts—

() If a creditor, by assignment or otherwise, to whom
the company is indebted in a sum exceeding fifty pounds
then due, has served on the company, by leaving at its

principal place of business, or by delivering to the secretary
or some director, manager, or principal officer of the com-
pany, or by otherwise serving in such manner as the court
may approve or direct, a demand under his hand requiring
the company to pay the sum so due, and the company has
for three weeks after the service of the demand neglected to
pay the sum, or to secure or compound for it to the satis-

faction of the creditor;

() If any action or other proceeding has been instituted
against any member for any debt or demand due, or
claimed to be due, from the company, or from him in his
character of member, and notice in writing of the institution
of the action or proceeding having been served on the com-
pany by leaving the same at its principal place of business,
or by delivering it to the secretary, or some director,
manager, or principal officer of the company, or by otherwise
serving the same in such manner as the court may approve
or direct, the company has not within ten days after
service of the notice paid, secured, or compounded for the
debt or demand, or procured the action or proceeding to be

* Rmealed as to England. See Bankruptcy and Deeds of Arrangement Act, 19x3, a, sa
(x) and (a) ; and Bankruptcy Act, 19x4, s. xay, wkicb repealed and re-enacted a. 14 (x) cl
toe 19x3 Act.
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staged, or indemnified the defendant to his reasonable
satisfaction against the action or proceeding and against
all costs, damages, and expenses to be incurred by him by
reason of the same;

(c) If in England or Ireland execution or other process
issued on ajudgment, decree, or order obtained in any court
in favour of a creditor against the company, or any member
thereof as such, or any person authorised to be sued as
nominal defendant on behalf of the company, is returned
unsatisfied

;

(d) If in Scotland the indudae of a charge for payment on
an extract decree, or an extract registered l^nd, or an
extract registered protest, have expired vdthout payment
being made;

{e) If it is otherwise proved to the satisfaction of the
court that the company is unable to pay its debts:

(v) The court having jurisdiction to wind up a railway company
under the Abandonment of Railways Act, 1850, and the
Abandonment of Railways Act, 1869, and the Acts amending
them, shall be the High Court in England or Ireland, or the
Court of Session in Scotland, according as the railway was
authorised to be made in England, Ireland, or Scotland, and
the special provisions of those Acts shall apply to the winding
up with the substitution of references to this Act for references
to the Companies Acts, 1862 and 1867.

Provided that, subject to general rules and to orders of 56 & 37 vict.

transfer made, as respects England, under the authority of the c- 66.

Supreme Court of Judicature Act, 1873, and, as respects
Ireland, under the authority of the Supreme Court of Judica* J, 57.

ture (Ireland) Act, 1877, the jurisdiction of the High Court
in England or Ireland under this provision shall be exercised
by the Chancery Division of that Court:

(vi) A petition for winding up a trustee savings bank may be 50 * 5* Vkt.

presented by the National Debt Commissioners, or by
commissioner appointed under the Trustee Savings Banks
Act, 1887, as well as by any person authorised under the other
provisions of this Act to present a petition for winding up a
company

;

[(vii) In the case of a limited partnership the provisions of this Act
with resx)ect to winding up shall apply with such modifications
(if any) as may be provided by rules made by the Lord
Chancellor with the concurrence of the President of the Board
of Trade, and with the substitution of general partners for

directors.]

(2) Nothing in this Part of this Act shall affect the operation of

any enactment which provides for any partnership, association, or
company, being wound up, or being wound up as a company or as an
unregistered company, under any enactment repealed by this Act,
except that references in any such first-mentioned enactment to any
such repealed enactment shall be read as references to the corresponding
provision (if any) of this Act.

269.

—

(I) In the event of an unregistered company being wound Contributoctot

up every person shall be deemed to be a contributory who is liable to
pay or contribute to the payment ofany debt or liability of the company, SMESyT****"
or to pay or contribute to the payment of any sum for the adjustment of

the rights of the members among themselves, or to pay or contribute

* Repealed as to England. See footnote on p. 5x8.
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to the payment of the costs and expenses of winding up the company,
and every contributory shall be liable to contribute to the assets of the

company all sums due from him in respect of any such liability as

aforesaid

:

Provided that, in the case of an unregistered company within

the stannaries, a past member shall not be liable to contribute to the
assets of the company if he has ceased to be a member for two years
or more either before the mine ceased to be worked or before the date
of the winding-up order.

(2) In the event of the death, bankruptcy, or insolvenc3% of any
contributory, or marriage of any female contributory, the provisions

of this Act with respect to the personal representatives, heirs, and
devisees of deceased contributories, to the trustees of bankrupt or

insolvent contributories, and to the liabilities of husbands and wives
respectively, shall apply.

270.

—The provisions of this Act with respect to staying and restrain-

ing actions and proceedings against a company at any time after the
presentation of a petition for winding up and before the making of a
winding-up order shall, in the case of an unregistered company, where
the application to stay or restrain is by a creditor, extend to actions

and proceedings against any contributory of the company.

271.

—Where an order has been made for winding up an unregistered
company, no action or proceeding shall be proceeded with or com-
menced against any contributory of the company in respect of any debt
of the company, except by leave of the court, and subject to such terms
as the court may impose.

272.

—If an unregistered company has no power to sue and be sued
in a common name, or if for any reason it appears expedient, the court
may by the winding-up order, or by any subsequent order, direct that
all or any part of the property, real and personal (including things
in action), belonging to the company, or to trustees on its behafl, is to
vest in the liquidator by his official name, and thereupon the property
or the part thereof specified in the order shall vest accordingly; and
the liquidator may, after giving such indemnity (if any) as the court
may direct, bring or defend in his official name any action or other
legal proceeding relating to that property, or necessary to be brought
or defended for the purposes of effectually winding up the company
and recovering its property.

273.

—The provisions of this Part of this Act with respect to un-
registered companies shall be in addition to and not in restriction of any
provisions hereinbefore in this Act contained with respect to winding
up companies by the court, and the court or liquidator may exercise any
powers or do any act in the case of unregistered companies which might
be exercised or done by it or him in winding up companies formed and
registered under this Act; but an unregistered company shall not,
except in the event of its being wound up, be deemed to be a company
under this Act, and then only to the extent provided by this Part of this
Act.

Part IX.

Companies Established outside the United Kingdom.

274.

—(i) Every company incorporated outside the United Kingdom
which establishes a place of business within the United Kingdom
shall within one month from the establishment of the place of business
file with the registrar of companies

—

(a) a certified copy of the charter, statutes, or memorandum and
articles of the company, or other instrument constituting or
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defining the constitution of the company, and, if the instru
ment is not written in the English language, a certified

translation thereof;

(b) a list of the directors of the company;*
{c) the names and addresses ol some one or more persons resident

in the United Kingdom authorised to accept on behalf of the
* company service of process and any notices required to be
served on the company;

and, in the event of any alteration being made in any such instrument
or in the directors or in the names or addresses of any such persons as
aforesaid, the company shall within the prescribed time file with the
registrar a notice of the alteration.

(2) Any process or notice required to be served on the company
shall be sufficiently served if addressed to any person whose name has
been so filed as aforesaid and left at or sent by post to the address
which has been so filed.

(3) Every company to which this section applies shall in every
year file with the registrai such a statement in the form of a balance
sheet as would, if it were a company formed and registered under this
Act and having a share capital, be required under this Act to be included
in the annual summary.

(4) Every company to which this section applies, and which uses
the word Limited" as part of its name, shall

—

{a) in every prospectus inviting subscriptions for its shares or
debentures in the United Kingdom state the country in which
the company is incorporated; and

{b) conspicuously exhibit on every place where it carries on
business in the United Kingdom the name of the company
and the country in which the company is incorporated; and

{c) have the name of the company and of the country in which
the company is incorporated mentioned in legible characters
in all billheads and letter paper, and in all notices, advertise-
ments, and other official publications of the company

(5) If any company to which this section applies fails to comply
with any of the requirements of this section the company, and every
officer or agent of the company, shall be liable to a fine not exceeding
fifty pounds, or, in the case of a continuing offence, five pounds for
every day during which the default continues.

(6) For the purposes of this section

—

The expression "certified" means certified in the prescribed
manner to be a true copy or a correct translation;

The expression "place of business" includes a share transfer or
share registration office;

The expression "director" includes any person occupying the
position of director, by whatever name called ; and

The expression "prospectus" means any prospectus, notice,
circular, advertisement, or other invitation, offering to the
public for subscription or purchase any shares or debentures
of the company.

(7) There shall be paid to the registrar for registering any docu-
ment required by this section to be filed with him a fee of five shillings

or such smaller fee as may be prescribed.

• See also Companies (Particulars as to Directors) Act, 1917. For Board of Trade
regulations as to certification of copies and translations under s. 27 London GwUe
of 1st April, 1919.
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275.

—A company incorporated in a British possession wiiich has
filed with the registrar of companies the documents and particulars
specified in paragraphs (a), {b), and (c) of subsection (i) of the last

foregoing section shall have the same power to hold lands in the United
Kingdom as if it were a company incorporated under this Act

Part X.

Supplemental.

Legal Proceedings, Offences, ^c.

276.

—(i) All offences under this Act made punishable by any fine

may be prosecuted under the Summary Jurisdiction Acts.

(2) In Scotland all prosecutions for offences or fines under the
provisions of this Act relating to

—

() the appointment of directors;

() the restrictions on commencement of business by a company;
{c) returns as to allotments;

(d) false statements in respect of which a penalty is provided by
this Part of this Act;

(e) the filing of copies of a prospectus, and order revoking the
dissolution, or an order sanctioning the reorganisation of the
share capital of a company

;

(/} the filing of notice of appointment of a hquidator or of the
accounts of a receiver or manager;

(g) general meetings;

(A) companies established outside the United Kingdom;
(t) the issue of debentures and certificates of shares and deben-

ture stock;

(j) the issue, circulation, and publication of balance sheets;

(A) unqualified persons acting as directors;

(/) the inspection of registers of debenture holders and the fur-

nishing of copies of trust deeds;

shall be at the instance of the Lord Advocate or a procurator fiscal as
the Lord Advoc4ite may direct.

277.

—The court imposing any fine under this Act may direct that the
whole or any part thereof be applied in or towards payment of the costs

of the proceedings, or in or towards the rewarding the person on whose
information or at whose suit the fine is recovered, and subject to any
such direction all fines under this Act shall, notwithstanding anything
in any other Act, be paid into the Exchequer.

278.

—Where a limited company is plaintiff or pursuer in any action
or other legal proceeding, any judge having jurisdiction in the matter
may, if it appears by credible testimony that there is reason to believe
that the company will be unable to pay the costs of the defendant if

successful in his defence, require sufficient security to be given for those
costs, and may stay all proceedings until the security is given.

279.

—If in any proceeding against a director, or person occupying
the position of director, of a company for negligence or breach of trust
it appears to the court hearing the case that the director or person is or
may be liable in respect of the negligence or breach of trust, but has
act^ honestly and reasonably, and ought fairl>r to be excused for the
negligence or breach of trust, that court may relieve him, either wholly
or partly, from his liability on such terms as the court may think
proper.
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—(i) In the case of a company subject to the stannaries juris- Jurisdiction of

diction, the court exercising the stannaries jurisdiction shall have and
exercise the like jurisdiction and powers, as well on the common law as
on the equity side thereof, as the Court of the Vice-Warden of the
stannaries possessed before the commencement of the Stannaries
Court (Abolition) Act, 1896, by custom, usage, or statute in the case of 59 & 60 Viet,

unincorporated companies, but only so far as is consistent with the
^

provisions of this Act and with the constitution of companies as pre-
scribed or required by this Act.

(2) For the purpose of giving fuller effect to that jurisdiction, all

process issuing out of the said court, and all orders, rules, demands,
notices, warrants, and summonses required or authorised by the
practice of the court to be served on any company, whether registered
or not registered, or on any member or contributory thereof, or on any
officer, agent, director, manager, or servant thereof, may be served in

any part of England without any special order of the judge for that
purpose, or by such special order may be served in any part of the
British Islands, on such terms and conditions as the court may think ht:

Provided that no such service of process out of the limits of the
stannaries in any suit 01 plaint on the common law side of the court
shall be effected without the special order of the judge made on a
statement of the nature and object of the suit or plaint.

(3) All decrees, orders, and judgments of the said court may be
enforced in the same manner in which decrees, orders, and judgments
of the Court of the Vice-Warden of the stannaries could before its

abolition have been by law enforced, whether within or beyond the
stannaries.

281.

—If an> person in any return, report, certificate, balance sheet,

or other document, required by or for the purposes of any of the pro-
sutement.

visions of this Act specified in the Fifth Schedule hereto, wilfully makes
a statement false in any material particular, knowing it to be false, he
shall be guilty of a misdemeanor, and shall be liable on conviction on
indictment to imprisonment for a term not exceeding two years, with
or without hard labour, and on summary conviction to imprisonment
for a term not exceeding four months, with or without hard labour, and
in either case to a fine in lieu of or in addition to such imprisonment as
aforesaid

:

Provided that the fine imposed on summary conviction shall not
exceed one hundred pounds.

282.

—If any person or persons trade or carry on business under any Penalty far

name or title of which “ Limited" is the last word, that person or those
persons shall, unless duly incorporated with limited liability, be liable **Limlted.**

to a fine not exceeding five pounds for every day upon which that name
or title has been used.

Report by Board of Trade,

283.

—^Thc Board of Trade shall cause a general annual report of

matters within this Act to be prepared and laid before both Houses xJadeT””
of Parliament.

Authentication of Doettmenis issued by Board of Trade,

284.

—^Any approval, sanction, or licence, or revocation of licence, Authentkatkn

which under this Act may be given or made by the Board of Trade
j^uJdbvBSirdmay be under the hand of a secretary or assistant secreta^ of the

Board, or of any person authorised in that behalf by the President
of the Board.
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Interpretation, S'C.

rnterpretation 285.—In this Act, unless the context otherwise requires, the following
expressions have the meanings hereby assigned to them (that is to
say):—

** Existing company*' means a company formed and registered
under the Joint Stock Companies Acts, or under the Com-
panies Act, 1862;

“Company** means a company formed and registered under this

Act or an existing company;
19 & 20 Viet. “Articles*' means the articles of association of a company as

originally framed or as altered by special resolution, including,

so far as they apply to the company, the regulations contained
(as the case may be) in Table B in the Schedule annexed
to the Joint Stock Companies Act, 1856, or in Table A in the
P'irst Schedule annexed to the Companies Act, 1862, or in

that Table as altered in pursuance of section seventy-one of

that Act, or in Table A in the First Schedule to this Act;

“Memorandum** means the memorandum of association of a
company, as originally framed or as altered in pursuance of

the provisions of this Act;

“Document** includes summons, notice, order, and other legal

process, and registers;

“Share** means share in the share capital of the company, and
includes stock except where a distinction between stock and
shares is expressed or implied;

“Debenture** includes debenture stock;

** Books and papers’* and “books or papers** include accounts,
deeds, writings, and documents;

*‘The registrar of companies,** or when used in relation to registra-

tion of companies, “the registrar,'* means the registrar or

other officer performing under tliis Act the duty of registra-

tion of companies in England, Scotland, or Ireland, or in the
stannaries, as the case requires

;

“The court*’ used in relation to a company means the court having
jurisdiction to wind up the company;

“Joint Stock Companies Acts'* means the Joint Stock Companies
Act, 1856, the Joint Stock Companies Acts, 1856, 1857, the
Joint Stock Banking Companies Act, 1857, and the Act to
enable Joint Stock Banking Companies to be formed on the
principle of limited liability, or any one or more of those Acts,

as the case may require; but does not include the Act passed
in the eighth year of the reign of Her Majesty Queen Victoria,

chapter one hundred and ten, intituled An Act for the Regis-
tration, Incorporation, and Regulation of Joint Stock Com-
panies;

“The Gazette ** means, as respects companies registered in England,
the London Gazette; as respects companies registered in

Scotland, the Edinburgh Gazette; and, as respects companies
registered in Ireland, the Dublin Gazette;

“ Real and personal,*' as respects Scotland, means heritable and
moveable;

“General rules’* means general rules made under this Act. and
includes forms;
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** Prescribed*' means, as respects the provisions of this Act relating

to the winding up of companies, prescribed by general rules,

and as respects the other provisions of this Act, prescribed by
the Board of Trade;

"Company within the stannaries’* means a company engaged in

or formed for working mines within the stannaries;

"The court exercising the stannaries jurisdiction** used in relation

to any proceedings means the county court in which the

jurisdiction formerly exercised by the court of the vice-

warden of the stannaries in respect of those proceedings is for

the time being vested;

"Director" includes any person occup5ring the position of director

by whatever name called ;

"Prospectus** means any prospectus, notice, circular, adver-

tisement, or other invitation, offering to the public lor sub-

scription or purchase any shares or debentures of a company.

Repeal of Acts and Transitional Provisions.

286.— (i
)
The Acts mentioned in the First Part of the Sixth Schedule Repeal of Act

to this Act are hereby repealed to the extent specified in the third ana savings

column of that Part:

Provided that the repeal shall not affect

—

(a) The incorporation of any company registered under any en-
actment hereby repealed ; nor

(?;) Table B in the Schedule annexed to the Joint Stock Companies
Act, 1856, or any part thereof, so far as the same applies to
any company existing at the commencement of this Act; nor

(c) Table A in the First Schedule annexed to the Companies Act,
1862, or any part thereof (either as originally contained in that
Schedule or as altered in pursuance of section seventy-one
of that Act) so far as the same applies to any company exist-

ing at the commencement of this Act; nor

{d) The continuance in force of the enactments set out in the
Second Part of the Sixth Schedule to this Act, being the
enactments continued in force by section two hundred and
five of the Companies Act, 1862.

(2) The mention of particular matters in this section or in any
other section of this Act shall not prejudice the general application of 5* * 53 Viet,

section thirty-eight of the Interpretation Act, 1889, with regard to the
^

effect of repeals.

287.

—The provisions of this Act with respect to winding up shall Saving of

not apply to any company of which the winding up has commenced
before the commencement of this Act, but every such company shall wind-up.
be wound up in the same manner and with the same incidents as if this
Act had not passed, and, for the purposes of the winding up, the Acts
or Acts under which the winding up conunenced shall be deemed to
remain in full force.

288.

—Every conveyance, mortgage, or other deed, made before the
commencement of tins Act in pursuance of any enactment hereby
repealed, shall be of the same force as if this Act had not passed, and
for the purposes of that deed the repealed enactment shall be deemed
to remain in full force.

* See also CompaDies (Particulars as to Directors) Act, 19x7, s. 3.
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289.

—(i) The offices existing at the commencement of this Act in

England, Scotland, and Ireland for registration of joint stock com-
panies shall be continued as if they had l^en established under this Act.

(2) Registers of companies kept in any such existing offices shall

respectively be deemed part of the registers of companies to be kept
under this Act.

(3) The existing registrars, assistant registrars, officers, clerks,

and servants in those offices shall during the pleasure of the Board of

Trade hold the offices and receive the salaries hitherto held and received

by them, but subject to any regulations of the Board of Trade with
regard to the execution of their duties.

(4) The existing official receivers and officers of the Board of Trade
appointed for the execution of the Companies (Winding Up) Act, 1890,
shall during the pleasure of the Board of Trade hold the offices and
receive the salaries or remuneration hitherto held and received by
them.

(5) Persons, other than officers of the Board of Trade, performing
any duties under the Companies (Winding Up) Act, 1890, and receiving

therefor any salary or remuneration by the direction of the Lord
Chancellor, shall during his pleasure receive the salaries or remuneration
hitherto received by them.

(6) The Companies Liquidation Account under this Act shall be
deemed to be in continuation of the Companies Liquidation Account
under the Companies (Winding Up) Act, 1890.

290.

—Until revoked and except as varied under the powers of this

Act, the general rules and orders, and scales of fees, under the Com-
panies (Winding Up) Act, 1890, in force at the commencement of this

Act, and the rules of court in force at the commencement of this Act in

England, Scotland, and Ireland respectively with respect to the pro-
cedure for reduction of capital, and to winding up companies, and the
practice and procedure for wining up companies in England, Scotland,
and Ireland respectively in force at the commencement of this Act,
shall, so far as they are not inconsistent with this Act, continue in force.

291.

—Where any enactment repealed by this Act is mentioned or
referred to in any document, that document shall be read as if the
corresponding provision (if any) of this Act were therein mentioned
or referred to and substituted for the repealed enactment.

292.

—Nothing in this Act shall affect the power cf a company to
alter its memorandum under the provisions of section three of the
Mortgage Debenture Act, 1865.

Saving for Life

Assurance Com-
panies Acts.

33^34 Viet. C.61

34 & 35 Viet. C.58

35 & 36 Viet. C.41

Saving for

34 A 35 Viet.

c.3i,s. 5.

293.

—Nothing in this Act shall affect the provisions of the life

Assurance G^mpanies Acts, 1870 to 1872, except that references in those
Acts to any provision of the Companies Act, 1862, shall be read as
references to the corresponding provision of this Act.

294.

—Nothing in this Act shall affect the provisions of section five

of the Trade Union Act, 1871, except that the reference in that section

to the Companies Acts, 1862 and 1 867, shall be read as a reference to this

Act.

Short title. 295.—This Act may be cited as the Companies (Consolidation) Act,

1908.

Ow^ncement 296.—^This Act shall come into operation on the first day of April
^ nineteen hundred and nine.
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Schedules

FIRST SCHEDULE Sections 10, ti,

67, 263, 285.

TABLE A.

Regulations for Management of a Company Limited

BY Shares.

Preliminary.

I. In these regulations, unless the context otherwise requires,
expressions defined in the Companies (Consolidation) Act, 1908,
or any statutory modification thereof in force at the date at which
these regulations become binding on the company, shall have the
meanings so defined; and words importing the singular shall include
the plural, and vice vers&, and words importing the masculine gender
shall include females, and words importing persons shall include bodies
corporate.

Business.

2. The directors shall have regard to the restrictions on the com-
mencement of business imposed by section eighty-seven of the Com-
panies (Consolidation) Act, 1908, if, and so far as, those restrictions
are binding upon the company.

Shares.

3. Subject to the provisions, if any, in that behalf of the memo-
randum of association of the company, and without prejudice to any
special rights previously conferred on the holders of existing shares
in the company, any share in the company may be issued with such
preferred, deferred, or other special rights, or such restrictions, whether
in regard to dividend, voting, return of share capital, or otherwise,

as the company may from time to time by special resolution determine.

4. If at any time the share capital is divided into different classes

of shares, the rights attached to any class (unless otherwise provided
by the terms of issue of the shares of that class) may be varied with the
consent in writing of the holders of three-fourths of the issued shares
of that class, or with the sanction of an extraordinary resolution passed
at a separate general meeting of the holders of the shares of the class.

To every such separate general meeting the provisions of these regu-
lations relating to general meetings shall mutatis mutandis apply,

but so that the necessary quorum shall be two persons at least holding

or representing by proxy one-third of the issued shares of the class.
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5. No share shall be offered to the public for subscription except
upon the terms that the amount payable on application shall be at
least five per cent, of the nominal amount of the share

;
and the directors

shall, as regards any allotment of shares, duly comply with such of the
provisions of sections eighty-five and eighty-eight of the Companies
(Consolidation) Act, 1908, as may be applicable thereto.

6. Every person whose name is entered as a member in the register

of members shall, without payment, be entitled to a certificate under
the common seal of the company specifying the share or shares held by
him and the amount paid up thereon, provided that in respect of a
share or shares held jointly by several persons the company shall not
be bound to issue more than one certificate, and delivery of a certificate

for a share to one of several joint holders shall be sufficient delivery
to all.

7. If a share certificate is defaced, lost, or destroyed, it may be
renewed on payment of such fee, if any, not exceeding one shilling,

and on such terms, if any, as to evidence and indemnity as the directors
think fit.

8. No part of the funds of the company shall be employed in the
purchase of, or in loans upon the secunty of the company's shares.

Lien.

9. The company shall have a lien on every share (not being a
fully-paid share) for all moneys (whether presently payable or not) called

or payable at a fixed time in respect of that share, and the company shall

also have a lien on all shares (other than fully-paid shares) standing
registered in the name of a single person, for all moneys presently
payable by him or his estate to the company; but the directors may
at any time declare any share to be wholly or in part exempt from the
provisions of this clause. The company's lien, if any, on a share shall

extend to all dividends payable thereon.

10. The company may sell, in such manner as the directors think
fit, any shares on which the company has a lien, but no sale shall be
made unless some sum in respect of which the lien exists, is presently
payable, nor until the expiration of fourteen days after a notice in
writing, stating and demanding payment of such part of the amount
in respect of which the lien exists as is presently payable, has been given
to the registered holder for the time being of the share, or the person
entitled by reason of his death or bankruptcy to the share.

11. The proceeds of the sale shall be applied in payment of such
part of the amount in respect of which the hen exists as is presently
payable, and the residue shall (subject to a like lien for sums not
presently payable as existed upon the shares prior to the sale) be
paid to the person entitled to the shares at the date of the sale. The
purchaser shall be registered as the holder of the shares, and he shall
not be bound to see to the application of the purchase money, nor
shall his title to the shares be affected by any irregularity or invalidity
in the proceedings in reference to the sale.

Calls on Shares.

12. The directors may from time to time make calls upon the
members in respect of any moneys unpaid on their shares, provided
that no call shall exceed one-fourth of the nominal amount of the share,
or be payable at less than one month from the last call; and each
member shall (subject to receiving at least fourteen days' notice
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specifying the time or times of payment) pay to the company at the
time or times so specified the amount called on his shares.

13. The joint holders of a share shall be jointly and severally
liable to pay all calls in respect thereof

14. If a sum called in respect of a share is not paid before or on
the day appointed for payment thereof, the person from whom the
sum is due shall pay interest upon the sum at the rate of five pounds
per cent, per annum from the day appointed for the payment thereof
to the time of the actual payment, but the directors shall be at liberty

to waive payment of that interest wholly or in part.

15. The provisions of these regulations as to payment of interest
shall apply in the case of non-payment of any sum which, by the terms
of issue of a share, becomes payable at a fixed time, whether on account
of the amount of the share, or by way of premium, as if the same had
become payable by virtue of a call duly made and notified.

16. The directors may make arrangements on the issue of shares
lor a difference between the holders in the amount of calls to be paid
and in the times of payment.

17. The directors may, if they think fit, receive from any member
willing to advance the same all or any part of the moneys uncalled
and unpaid upon any shares held by him; and upon all or any of the
moneys so advanced may (until the same would, but for such advance,
become presently payable) pay interest at such rate (not exceeding,
without the sanction of the company in general meeting, six per cent.)

as may be agreed upon between the member paying the sum in advance
and the directors.

Transfer and Transmission of Shares,

18. The instrument of transfer of any share in the company shall
be executed both by the transferor and transferee, and the transferor
shall be deemed to remain a holder of the share until the name of the
transferee is entered in the register of members in respect thereof.

19. Shares in the company shall be transferred in the following
form, or in any usual or common form which the directors shall approve

:

I, A.B. of in consideration of the sum of £
paid to me by C.D. of (hereinafter called
** the said transferee *') do hereby transfer to the said transferee

the share [or shares] numbered in the undertaking
called the Company Limited, to hold unto
the said transferee, his executors, administrators, and assigns,

subject to the several conditions on which I held the same
at the time of the execution thereof : and I, the said transferee,

do hereby agree to take the said share [or shares] subject to

the conditions aforesaid. As witness our hands the

day of
Witness to the signatures of, <^c.

20. The directors may decline to register any transfer of shares,
not being fully-paid shares, to a person of whom they do not approve,
and may also decline to register any transfer of shares on wluch the
company has a lien. The directors may al^o suspend the registration
of transfers during the fourteen days immediately preceding the
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ordina^ general meeting in each year. The directors may decline to
recognise any instrument of transfer unless

—

(a) a fee not exceeding two shilhngs and sixpence is paid to the
company in respect thereof; and

(?)) the instrument of transfer is accompanied by the certificate

of the shares to which it relates, and such other evidence as
the directors may reasonably require to show the right of the
transferor to make the transfer.

21. The executors or administrators of a deceased sole holder of a
share shall be the only persons recognised by the company as having
any title to the share. In the case of a share registered in the names
of two or more holders, the survivors or survivor, or the executors or
administrators of the deceased survivor, shall the only persons
recognised by the company as having any title to the share.

22. Any person becoming entitled to a share in consequence of the
death or bankruptcy of a member shall, upon such evidence being
produced as may from time to time be required by the directors, have
the right, either to be registered as a member in respect of the share or,

instead of being registered himself, to make such transfer of the share
as the deceased or bankrupt person could have made ; but the directors
shall, in either case, have the same right to decline or suspend registra-

tion as they would have had in the case of a transfer of the share by
the deceased or bankrupt person before the death or bankruptcy.

23. A person becoming entitled to a share by reason of the death or
bankruptcy of the holder shall be entitled to the same dividends and
other advantages to which he would be entitled if he were the registered
holder of the share, except that he shall not, before being registered as a
member in respect of the share, be entitled in respect of it to exercise
any right conferred by membership in relation to meetings of the
company.

Forfeiture of Shares,

24. If a member fails to pay any call or instalment of a call on
the day appointed for payment thereof, the directors may, at any time
thereafter during such time as any part of such call or instalment
remains unpaid, serve a notice on him requiring payment of so much
of the call or instalment as is unpaid, together with any interest which
may have accrued.

25. The notice shall name a further day (not earlier than the
expiration of fourteen days from the date of the notice) on or before
which the payment required by the notice is to be made, and shall
state that in the event of non-payment at or before the time appointed
the shares in respect of which the call was made will be liable to be
forfeited.

26. If the requirements of any such notice as aforesaid are not
complied with, any share in respect of which the notice has been given
may at any time thereafter, before the payment required by the notice
has been made, be forfeited by a resolution of the directors to that efiect.

27. A forfeited share may be sold or otherwise disposed of on such
terms and in such manner as the directors think fit, and at any time
before a sale or disposition the forfeiture may be cancelled on such
terms as the directors think fit.

28. A person whose shares have been forfeited shall cease to be a
member in respect of the forfeited shares, but shall, notwithstanding,
remain liable to pay to thd company all moneys which, at the date of
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forfeiture, were presently payable by him to the company in respect
of the shares, but his liability shall cease if and when the company
receive payment in full of the nominal amount of the shares.

29. A statutory declaration in writing that the declarant is a
director of the company, and that a share in the company has been
duly forfeited on a date stated in the declaration, shall be conclusive
evidence of the facts therein stated as against all persons claiming to be
entitled to the share, and that declaration, and the receipt of the com-
pany for the consideration, if any, given for the share on the sale or
disposition thereof shall constitute a good title to the share, and the
person to whom the share is sold or disposed of shall be registered as the
holder of the share and shall not be bound to see to the application of
the purchase money, if any, nor shall his title to tlie share be affected
by any irregularity or invalidity in the proceedings in reference to the
forfeiture, sale or disposal of the share.

30. The provisions of these regulations as to forfeiture shall apply
in the case of non-payment of anysum which, by the terms of issue of a
share, becomes payable at a fixed time, whether on account of the
amount of the share, or by way of prenoium, as if the same had been
payable by virtue of a call duly made and notified.

Conversion of Shares into Stock,

31. The directors may, with the sanction of the company previously
given in general meeting, convert any paid-up shares into stock, and
may with the like sanction reconvert any stock into paid-up shares of any
denomination.

32. The holders of stock may transfer the same, or any part thereof,
in the same manner, and subject to the same regulations, as, and
subject to which, the shares from which the stock arose might previously
to conversion have been transferred, or as near thereto as circumstances
admit; but the directors may from time to time fix the minimum
amount of stock transferable, and restrict or forbid the transfer of
fractions of that minimum, but the minimum shall not exceed the
nominal amount of the shares from which the stock arose.

33. The holders of stock shall, according to the amount of the
stock held by them, have the same rights, privileges, and advantages
as regards dividends, voting at meetings of the company, and other
matters as if they held the shares from which the stock arose, but no
such pri\dlege or advantage (except participation in the dividends and
profits of the company) shall be conferred by any such aliquot part
of stock as would not. if existing in shares, have conferred that privilege
or advantage.

34. Such of the regulations of the company (other than those
relating to share warrants) as are applicable to paid-up shares shall
apply to stock, and the words ** share” and ** shareholder” therein
sh^ include “stock” and “stock-holder.”

Share Warrants,

35. The company may issue share warrants, and accordingly the
directors may in their discretion, with respect to any share which is

fully paid up, on application in writing signed by the person registered
as holder of the share, and authenticated by such evidence, if any, as
the directors may from time to time require as to the identity of the
person signing the request, and on receiving the certificate, if any, of
the share, and the amount of the stamp duty on the warrant and such

2L



532 SECRETARIAL PRACTICE

fee as the directors may from time to time require, issue under the
company’s seal a warrant, duly stamped, stating that the bearer of the
warrant is entitled to the shares therein specified, and may provide
by coupons, or otherwise for the payment of dividends, or other moneys,
on the shares included in the warrant.

36. A share warrant shall entitle the bearer to the shares included in

it, and the shares shall be transferred by the delivery of the share
warrant, and the provisions of the regulations of the company with
respect to transfer and transimssion of shares shall not apply thereto.

37. The bearer of a share warrant shall, on surrender of the warrant
to the company for cancellation, and on payment of such sum as the
directors may from time to time prescribe, be entitled to have his

name entered as a member in the register of members in respect of the
shares included in the warrant.

38. The bearer of a share warrant may at any time deposit the
warrant at the office of the company, and so long as the warrant
remains so deposited the depositor shall have the same right of signing

a requisition for calling a meeting of the company, and of attending and
voting and exercising the other privileges of a member at any meeting
held after the expiration of two clear days from the time of deposit, as

if his name were inserted in the register of members as the holder of the
shares included in the deposited warrant. Not more than one person
shall be recognised as depositor of the share warrant. The company
shall, on two days’ written notice, return the deposited share warrant
to the depositor.

39. Subject as herein otherwise expressly provided no person shall,

as bearer of a share warrant, sign a requisition for calling a meeting
of the company, or attend, or vote, or exercise any other privilege

of a member at a meeting of the company, or be entitled to receive any
notices from the company; but the bearer of a share warrant shall be
entitled in all other respects to the same privileges and advantages as

if he were named in the regi.ster of members as the holder of the shares
included in the warrant, and he shall be a member of the company.

40. The directors may from time to time make rules as to the terms
on which (if they shall think fit) a new share warrant or coupon may be
issued by way of renewal in case of defacement, loss, or destruction.

Alteration of Capital,

41. The directors may, with the sanction of an extraordinary
resolution of the company, increase the share capital by such sum,
to be divided into shares of such amount, as the resolution shall prescribe.

42. Subject to any direction to the contrary that may be given by
the resolution sanctioning the increase of share capital, all new shares
shall, before issue, be offered to such persons as at the date of the offer

are entitled to receive notices from the company of general meetings in
proportion, as nearly as the circumstances admit, to the amount of the
existing shares to which they are entitled. The offer shall be made
by notice specifying the number of shares offered, and limiting a time
within which the offer, if not accepted, will be deemed to be declined,
and, after the expiration of that time, or on the receipt of an intimation
from the person to whom the offer is made that he declines to accept
the shares offered, the directors may dispose of the same in such manner
as they think mo^ beneffeial to the company. The directors may like-

wise so dispose of any new shares which (by reason of the ratio which
the new shares bear to shares held by persons entitled to an offer of new
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shares) cannot, in the opinion of the directors, be conveniently offered

under this article.

43. The new shares shall be subject to the same provisions with
reference to the payment of calls, lien, transfer, transmission, forfeiture,

and otherwise as the shares in the original share capital.

44. The company may, by special resolution

—

(a) Consolidate and divide its share capital into shares of larger
amount than its existing shares:

(b) By subdivision of its existing shares, or any of them, divide
the whole, or any part, of its share capital into shares of
smaller amount than is fixed by the memorandum of asso-
ciation, subject, nevertheless, to the provisions of paragraph
{d) of subsection (i) of section forty-one of the Companies
(Consolidation) Act, 1908:

(c) Cancel any shares which, at the date of the passing of the
resolution, have not been taken or agreed to be taken by any
person

:

{d) Reduce its share capital in any manner and with, and subject
to, any incident authonsed, and consent required, by law.

General Meetings.

45 The statutory general meeting of the company shall be held
within the period required by section sixty-five of the Companies
(Consolidation) Act, 1908.

46. A general meeting shall be held once in every year at such time
(not being more than fifteen months after the holding of the last pre-
ceding general meeting) and place as may be prescribed by the company
in general meeting, or, in default, at such time in the month following
that in which the anniversary of the company’s incorporation occurs,
and at such place, as the directors shall appoint. In default of a
general meeting being so held, a general meeting shall be held in the
month next following, and may be convened by any two members in
the same manner as nearly as possible as that in which meeting® are to
be convened by the directors.

47. The above-mentioned general meetings shall be called ordinary
meetings; all other general meetings shall be called extraordinary.

48. The directors may, whenever they think fit, convene an ex-
traordinary general meeting, and extraordinary general meetings
shall also be convened on such requisition, or in default, may be con-
vened by such requisitionists, as provided by section sixty-six of the
Companies (Consolidation) Act, 1908. If at any time there are not
within the United Kingdom sufficient directors capable of acting to
form a quorum, any director or any two members of the company may
convene an extraordinary general meeting in the same manner as
nearly as possible as that in which meetings may be convened by the
directors.

Proceedings at General Meeting,

49. Seven days’ notice at the least (exclusive of the day on which
the notice is served or deemed to be served, but inclusive of the day
for which notice is given) specif3dng the place, the day, and the hour
of meeting and, in case of special business, the general nature of that
business shall be given in manner hereinafter mentioned, or in such
other manner, if any, as may be prescribed by the company in general
meeting, to such persons as are, under the regulations of the company,
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entitled to receive such notices from the company; but the non-receipt
of the notice by any member shall not invalidate the proceedings at any
general meeting.

50. All business shall be deemed special that is transacted at an
extraordinary meeting, and all that is transacted at an ordinary meeting,
with the exception of sanctioning a dividend, the consideration of the
accounts, balance-sheets, and the ordinary report of the directors and
auditors, the election of directors and other officers in the place of

those retiring by rotation, and the fixing of the remuneration of the
auditors.

51. No business shall be transacted at any general meeting unless a
quorum of members is present at the time when the meeting proceeds
to business ;

save as herein otherwise provided, three members personally
present shall be a quorum.

52. If within half an hour from the time appointed for the meeting
a quorum is not present, the meeting, if convened upon the requisition

of members, shall be dissolved; in any other case it shall stand ad-
journed to the same day in the next week, at the same time and place,

and, if at the adjourned meeting a quorum is not present within half

an hour from the time appointed for the meeting the members present
shall be a quorum

53. The chairman, if any, of the board of directors shall preside

as chairman at every genera! meeting of the company.

54. If there is no such chairman, or if at any meeting he is not
present within fifteen minutes after the time appointed for holding
the meeting or is unwilling to act as chairman, the members present
shall choose some one of their number to be chairman.

55. The chairman may, with the consent of any meeting at which
a quorum is present (and shall if so directed by the meeting), adjourn
the meeting from time to time and from place to place, but no business
shall be transacted at any adjourned meeting other than the business
left unfinished at the meeting from which the adjournment took place.

When a meeting is adjourned for ten days or more, notice of the ad-
journed meeting shall be given as in the case of an original meeting.
Save as aforesaid it shall not be necessary to give any notice of an
adjournment or of the business to be transacted at an adjourned
meeting

56. At any general meeting a resolution put to the vote of the
meeting shall be decided on a show of hands, unless a poll is (before
or on the declaration of the result of the show of hands) demanded by
at least three members, and, unless a poll is so demanded, a declaration
by the chairman that a resolution has, on a show of hands been carried,

or carried unanimously, or by a particular majority, or lost, and an
entry to that effect in the book of the proceedings of the company,
shall be conclusive evidence of the fact, without proof of the number
or proportion of the votes recorded in favour of, or against, that
resolution.

57. If a poll is duly demanded it shall be taken in such manner
as the chairman directs, and the result of the poll shall be deemed to be
the resolution of the meeting at which the poll was demanded.

58. In the case of an equality of votes, whether on a show of hands
or on a poll, the chairman of the meeting at which the show of hands
takes place or at which the poll is demanded, shall be entitled to a
second or casting vote.
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59. A poll demanded on the election of a chainnan, or on a question
of adjournment, shall be taken forthwith. A poll demanded on any
other question shall be taken at such time as the chairman of the
meeting directs.

Votes of Members,

60. On a show of hands every member present in person shall have
one vote. On a poll every member shall have one vote for each share
of which he is the holder.

61. In the case of joint holders the vote of the senior who tenders
a vote, whether in person or by proxy, shall be accepted to the ex-
ciu.sion of the votes of the other joint holders; and for this purpose
seniority shall be determined by the order in which the names stand
in the register of members.

62. A member of unsound mind, or in respect of whom an order
has been made by any court having jurisdiction in lunacy, may vote
whether on a show of hands or on a poll, by his committee, curator
bonis, or other person in the nature of a committee or curator bonis
appointed by that court, and any such committee, curator bonis, or
other person may, on a poll, vote by proxy.

63. No member shall be entitled to vote at any general meeting
unless all calls or other sums presently payable by him in respect of
shares in the company have been paid.

64. On a poll votes may be given either personally or by proxy.

65. The instrument appointing a proxy shall be in writing under
the hand of the appointor or of his attorney duly authorised in writing,
or, if the appointor is a corporation, either under the common seal,

or under the hand of an officer or attorney so authorised. No person
shall act as a proxy unless either he is entitled on his own behalf to be
present and vote at the meeting at which he acts as proxy, or he has
been appointed to act at that meeting as proxy for a corporation.

66. The instrument appointing a proxy and the power of attorney
or other authority, if any, under which it is signed or a notarially
certified copy of that power or authority shall be deposited at the
registered office of the company not less than forty-eight hours before
the time for holding the meeting at which the person named in the
instrument proposes to vote, and in default the instrument of proxy
shall not be treated as valid.

67. An instrument appointing a proxy may be in the following
form, or in any other form which the directors shall approve :

—

Company, Limited.

“I of in the county of

being a member of the Company, Limited,

hereby appoint of as my proxy
to vote for me and on my behalf at the [ordinary or extra-

ordinary as the case may be"] general meeting of the company
to be held on the day of and at

any adjournment thereof."

Signed this day of

Directors,

68.

The number of the directors and the names of the first directors

shall be determined in writing by a majority of the subscribers of the
memorandum of association.
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69. The remuneration of the directors shall from time to time be
determined by the company in general meeting.

70. The qualification of a director shall be the holding of at least

one share in the company, and it shall be his duty to comply with the
provisions of section seventy-three of the Companies (Consolidation)
Act, 1908.

Powers and Duties of Directors,

71 . The business of the company shall be managed by the directors*

who may pay all expenses incurred in getting up and registering the
company, and may exercise all such powers of the company as are not,

by the Companies (Consolidation) Act, 1908, or any statutory modi-
fication thereof for the time being in force, or by these articles, required
to be exercised by the company in general meeting, subject nevertheless
to any regulation of these articles, to the provisions of the said Act,
and to such regulations, being not inconsistent with the aforesaid
regulations or provisions, as may be prescribed by the company in
general meeting; but no regulation made by the company in general
meeting shall invahdate any prior act of the directors which would
have been valid if that regulation had not been made.

72. The directors may from time to time appoint one or more of

their body to the office of managing director or manager for such term,
and at such remuneration (whether by way of salary, or commission,
or participation in profits, or partly in one way and partly in another)
as they may think fit, and a director so appointed shall not, while
holding that office, be subject to retirement by rotation, or taken into
account in determining the rotation of retirement of directors; but
his appointment shall be subject to determination ipso facto if he
ceases from any cause to be a director, or if the company in general
meeting resolve that his tenure of the office of managing director or
manager be determined.

73. The amount for the time being remaining undischarged of

moneys borrowed or raised by the directors for the purposes of the
company (otherwise than by the issue of share capital) shall not at any
time exceed the issued share capital of the company without the
sanction of the company in general meeting.

74. The directors shall duly comply with the provisions of the
Companies (Consolidation) Act, 1908, or any statutory modification
thereof for the time being in force, and in particular with the provisions
in regard to the registration of the particulars of mortgages and charges
affecting the property of the company, or created by it, and to keeping
a register of the directors, and to sending to the Registrar of Companies
an annual list of members, and a summary of particulars relating
thereto, and notice ot any consolidation or increase of share capital,

or conversion of shares into stock, and copies of special resolutions,
and a copy of the register of directors and notifications of any changes
therein.

75. The directors shall cause minutes to be made in books provided
for the purpose

—

(a) of all appointments of officers made by the directors;

(fi) of the names of the directors present at each meeting of the
directors and of any committee of the directors;

(c) of all resolutions and proceedings at all meetings of the
company, and of the directors, and of committees of directors,

and every director present at any meeting of directors or committee of
directors shall sign his name in a book to be kept for that purpose.
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The Seal.

76. The seal of the company shall not be affixed to any instrument
except by the authority of a resolution of the board of directors, and
in the presence of at least two directors and of the secretary or such
other person as the directors may appoint for the purpose; and those
two directors and secretary or other person as aforesaid shall sign
every instrument to which the seal of the company is so affixed in
their presence.

Disquahficattons of Directors.

77. The office of director shall be vacated, if the director

—

() ceases to be a director by virtue of section seventy-three of
the Companies (Consolidation) Act, 1908; or

() holds any other office of profit under the company except that
of managing director or manager; or

{c) becomes bankrupt; or

(d) is found lunatic or becomes of unsound mind; or

(e) is concerned or participates in the profits of any contract
with the company:

Provided, however, that no director shall vacate liis office by
reason of liis being a member of any company which has entered into
contracts with or done any work for the company of which he is director

:

but a director shall not vote in respect of any such contract or work,
and if he does so vote his vote shall not be counted.

Rotation of Directors.

78. At the first ordinary meeting of the company the whole of the
directors shall retire from office, and at the ordinary meeting in every
subsequent year one-third of the directors for the time being, or, if

their number is not three or a multiple of three, then the number
nearest to one-third, sliall retire from office.

79. The directors to retire in every year shall be those who have
been longest in office since their last election, but as between persons
who became directors on the same day those to retire shall (unless they
otherwise agree among themselves) be determined by lot.

80. A retiring director shall be eligible for re-election.

81. The company at the general meeting at which a director

retires in manner aforesaid may fill up the vacated office by electing

a person thereto.

82. If at any meeting at which an election of directors ought to take
place the places of the vacating directors are not filled up, the meeting
shall stand adjourned till the same day in the next week at the same
time and place, and, if at the adjourned meeting the places of the
vacating directors are not filled up, the vacating directors, or such of

them as have not had their places filled up, shall be deemed to have
been re-elected at the adjourned meeting.

83. The company may from time to time in general meeting increase

or reduce the num^r of directors, and may also determine in what
rotation the increased or reduced number is to go out of office.

84. Any casual vacancy occurring the board of directors may be
filled up by the directors, but the person so chosen shall be subject to

retirement at the same time as if he had become a director on the day on
which the director in whose place he is appointed was last elected a
director
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85. The directors shall have power at any time, and from time to
time, to appoint a person as an additional director who shall retire

from ofhce at the next following ordinary general meeting, but shall
be eligible for election by the company at that meeting as an additional
director.

86. The company may by extraordinary resolution remove any
director before the expiration of his period of office, and may by an
ordinary resolution appoint another person in his stead; the person
so appointed shall be subject to retirement at the same time as if he
had become a director on the day on which the director in whose place
he is appointed was last elected a director.

Proceedings of Directors.

87. The directors may meet together for the despatch of business,

adjourn, and otherwise regulate their meetings, as they think fit.

Questions arising at any meeting shall be decided by a majority of

votes. In case of an equality of votes the chairman shall have a
second or casting vote. A director may, and the secretap^ on the
requisition of a director shall, at any time summon a meeting of the
directors.

88. The quorum neceSsary for the transaction of the business of
the directors may be fixed by the directors, and unless so fixed shall

(when the number of directors exceeds three) be three.

89. The continuing directors may act notwithstanding any vacancy
in their body, but, if and so long as their number is reduced below
the number fixed by or pursuant to the regulations of the company as
the necessary quorum of directors, the continuing directors may act
for the purpose of increasing the number of directors to that number,
or of summoning a general meeting of the company, but for no other
purpose.

90. The directors may elect a chairman of their meetings and
determine the period for which he is to hold office; but, if no such
chairman is elected, or if at any meeting the chairman is not present
within five minutes after the time appointed for holding the same,
the directors present may choose one of their number to be chairman
of the meeting,

91. The directors may delegate any of their powers to committees
consisting of such member or members of their body as they think fit

;

any committee so formed shall in the exercise of the powers so delegated
conform to any regulations that may be imposed on them by the
directors.

92. A committee may elect a chairman of their meetings: if no
such chairman is elected, or if at any meeting the chairman is not
present within five minutes after the time appointed for holding the
same, the members present may choose one of their number to be
chairman of the meeting.

93. A committee may meet and adjourn as they think proper.
Questions arising at any meeting shall be determined by a majority of
votes of the members present, and in case of an equality of votes the
chairman shall have a second or casting vote.

94. All acts done by any meeting of the directors or of a committee
of directors, or by any person acting as a director, shall, notwith-
standing that it be afterwards discovered that there was some defect
in the appointment of any such directors or persons acting as aforesaid^
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or that they or any of them were disqualified, be as valid as if every
such person had been duly appointed and was qualified to be a director.

Dividends and Reserve.

95. The company in general meeting may declare dividends, but
no dividend shall exceed the amount recommended by the directors

96. The directors may from time to time pay to the members such
interim dividends as appear to the directors to be justified by the
profits of the company.

97. No dividend shall be paid otherwise than out of profits.

98. Subject to the rights of persons, if any, entitled to shares with
special rights as to dividends, all dividends shall be declared and paid
according to the amounts paid on the shares, but if and so long as
nothing is paid up on any of the shares in the company dividends may
be declared and paid according to the amounts of the shares. No
amount paid on a share in advance of calls shall, while carrying interest,
be treated for the purposes of this article as paid on the share.

99. The directors may, before recommending any dividend, set
aside out of the profits of the company such sums as they think proper
as a reserve or reserves which shall, at the discretion of the directors,
be applicable for meeting contingencies, or for equalising dividends,
or for any other purpose to which the profits of the company may be
properly applied, and pending such application may, at the like dis-

cretion, either be employed in the business of the company or be in-

vested in such investments (other than shares of the company) as the
directors may from time to time think fit.

100. If several persons are registered as joint holders of any share
any one of them may give effectual receipts for any dividend payable
on the share.

10 1. Notice of any dividend that may have been declared shall be
given in manner hereinafter mentioned to the persons entitled to share
therein.

102. No dividend shall bear interest against the company.

Accounts,

103. The directors shall cause true accounts to be kept

—

Of the sums of money received and expended by the company and
the matter in respect of which such receipt and expenditure
takes place, and

Of the assets and liabilities of the company.

104. The books of account shall be kept at the registered office of
the company, or at such other place or places as the directors 4hink fit,

and shall always be open to the inspection oi the directors.

105. The directors shall from time to time determine whether and
to what extent and at what times and places and under what conditions
or regulations the accounts and books of the company or any of them
shall be open to the inspection of members not being directors, and no
member (not being a director) shall have any right of inspecting any
account or book or document of the company except as conferred by
statute or authorised by the directors or by the company in general
meeting.

106. Once at least in every year the directors shall lay before the
company in general meeting a profit and loss account for the period
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since the preceding account or (in the case of the first account) since
the incorporation of the company, made up to a date not more than
six months before such meeting.

107, A balance sheet shall be made out in every year and laid before
the company in general meeting made up to a date not more than six
months before such meeting. The balance sheet shall be accompanied
by a report of the directors as to the state of the company’s affairs,

and the amount which they recommend to be paid by way of dividend,
and the amount, if any, which they propose to carry to a reserve fund.

108. A copy of the balance sheet and report shall, seven days
previously to the meeting, be sent to the persons entitled to receive
notices of general meetings in the manner in which notices are to be
given hereunder.

A udit,

109.

Auditors shall be appointed and their duties regulated in

accordance with sections one hundred and twelve and one hundred and
thirteen of the Companies (Consolidation) Act, 1908, or any statutory
modification thereof for the time being in force.

Notices.

no. A notice may be given by the company to any member either

personally or by sending it by post to him to his registered address, or
(if he has no registered address in the United Kingdom) to the address,
if any, within the United Kingdom supphed by him to the company
for the giving of notices to him.

Where a notice is sent by post, service of the notice shall be deemed
to be effected by properly addressing, prepaying, and jxisting a letter

containing the notice, and unless the contrary is proved to have been
effected at the time at which the letter would be delivered in the
ordinary course of post.

111. If a member has no registered address in the United Kingdom
and has not supplied to the company an address within the United
Kingdom for the giving of notices to him, a notice addressed to him
and advertised in a newspaper circulating in the neighbourhood of the
registered office of the company, shall be deemed to be duly given to
him on the day on which the advertisement appears.

1 12. A notice may be given by the company to the joint holders
of a share by giving notice to the joint holder named first in the register

in respect of the share.

1 13. A notice may be given by the company to the persons entitled
to a share in consequence of the death or bankruptcy of a member by
sending it through the post in a prepaid letter addressed to them by
name, or by the title of representatives of the deceased, or trustee of the
bankrupt, or by any like description, at the address, if any, in the
United Kingdom supplied for the purpose by the persons claiming to be
so entitled, or (until such an address has been so supplied) by giving
the notice in any manner in which the same might have been given if the
death or bankruptcy had not occurred.

1 14. Notice of every general meeting shall be given in some manner
hereinbefore authorised to {a) every member of the company (including
bearers of share warrants) except those members who (having no
registered address within the United Kingdom) have not suppli^ to
the company an address within the United Kingdom for the giving
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of notices to them
;
and also to (b) every person entitled to a share in

consequence of the death or bankruptcy of a member, who, but for his

death or bankruptcy, would be entitled to receive notice of the meeting.
No other persons shall be entitled to receive notices of general meetings.

TABLE B.

Table of Fees to be paid to the Registrar of Companies.

I.—By a company having a share capital.

For registration of a company whose nominal share capital £ s.

does not exceed 2000/. - 20
For registration of a company whose nominal share capital

exceeds 2000/., the following fees, regulated according to
the amount of nominal share capital (that is to say):

For every 1000/. of nominal share capital, or £ s. d.

part of 1000/
,
up to 5000/. - - - I o o

For every loool. of nominal share capital, or
part of 1000/., after the first 5000/., up to
100,000/. - - - > - - 050

For every 1000/. of nominal share capital, or
part of 1000/., after the first 100,000/. - 010

For registration of any increase of share capital made after
the first registration of the company, the same fees per
1000/., or part of a 1000/., as would have been payable
if the increased share capital had formed part of the
original share capital at the time of registration:

Provided that no company shall be liable to pay in respect
of nominal share capital, on registration or afterwards,
any greater amount of fees than 50/,, taking into account
in the case of fees payable on an increase of share capital
after registration the fees paid on registration.

For registration of any existing company, except such
companies as are by tliis Act exempted from payment of
fees in respect of registration under this Act, the same fee

as is charged for registering a new company.
For registering any document by this Act required or

authorised to be registered, other than the memorandum
or the abstract required to be filed with the registrar by a
receiver or manager or the statement required to be sent
to the registrar by the liquidator in a wdnding-up in
England - - - - - - - - -'05

For making a record of any fact by this Act required or
authorised to be recorded by the registrar - - -05

Sections 344
259-

d.

o

o

o

II.—By a company not having a share capital

For registration of a company whose number of members,
as stated in the articles, does not exceed 20 - - -200

For registration of a company whose number of members,
as stated in the articles, exceeds 20, but does not exceed
100 500
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SectioQ to8.

For registration of a company whose number of members, £ s, d,
as stated in the articles, exceeds loo, but is not stated to
be unlimited, the above fee of 5/., with an additional 5s.

for every 50 members or less number than 50 members
after the first 100.

For registration of a company in which the number of
members is stated in the articles to be unlimited - - 20 o o

For registration of any increase on the number of members
made after the registration of the company in respect of
every 50 members, or less than 50 members, of that
increase - - - - - - - - .050

Provided that no company shall be liable to pay on the
whole a greater fee than 20I. in respect of its number of
members, taking into account the fee paid on the first

registration of the company.
For registration of any existing company, except such
companies as are by this Act exempted from payment of
fees in respect of registration under this Act, the same fee

as is charged for registering a new company.
For registering any document by this Act required or

authorised to be registered, other than the memorandum
or the abstract required to be filed with the registrar by
a receiver or manager or the statement required to be sent
to the registrar by the hquidator in a winding-up in
England 050

For making a lecord of any fact by this Act required or
authorised to be recorded by the registrar - - -050

FORM C.

Form of Statement to be published by Banking and Insurance
Companies, and Deposit, Provident, or Benefit Societies.

• The share capital of the company is ,
divided

into shares of each.

The number of shares issued is

Calls to the amount of pounds per share have been
made, under w'hich the sum of pounds has been received.

The liabilities of the company on the first day of January (or July)
were

—

Debts owing to sundry persons by the company.
On judgment, £
On specialty, £
On notes or bills, £
On simple contracts, £
On estimated liabilities, £

The assets of the company on that day were

—

Government securities [stating them]
Bills of exchange and promissory notes, £
Cash at the bankers, £
Other securities, £

* If the company has no share capital the portion of the statement relating to capital and
shares must be omitted.
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SECOND SCHEDULE

The Companies (Consolidation) Act, 1908.

STATEMENT IN LIEU OF PROSPECTUS

filed by
Limited.

pursuant to section eighty-two of the Companies (Consolidation) Act,

1908.

Presented for filing by

The Companies (Consolidation) Act, 1908.

Limited.

STATEMENT IN LIEU OF PROSPECTUS.

The nominal share capital of the company -
| £

Divided into Shares of £ each.

Names, descriptions, and addresses of
directors or proposed directors.

Minimum subscription (if any) fixed by the
memorandum or articles of association on
which the company may proceed to allot-

ment.

Number and amount of shares and deben-
tures agreed to be issued as fully or partly
paid up otherwise than in cash.

The consideration for the intended issue of
those shares and debentures.

Names and addresses of (a) vendors of

property purchased or acquired, or pro-
posed to be (6) purchased or acquired by
the company.

Amount (in cash, shares, or debentures)
payable to each separate vendor.

Amount (if any) paid or payable (in cash or
shares or debentures) for any such pro-
perty, specifying amount (if any) paid or
payable for goodwill.

1 . shares of £
fully paid.

2. shares upon which

£ per share credited
as paid.

3. debenture £
4. Consideration.

Total purchase price £
Cash - - £
Shares - - £
Debentures - £

() For defini-

tion of vendor,
Section 81

(2) of the Com-
panies (Consoli-
dation) Act,
1908.

() Section
" 81 (3) of the
Companies (C<mi-

solidation) Act,
1908.

Goodwill
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Amount (if any) paid or payable as commis-
sion for subscribing or agreeing to subscribe
or procuring or agreeing to procure sub-
scriptions for any shares or debentures in

the company, or
Rate of the commission - - - .

Amount paid.

,, payable.

Rate per cent.

Estimated amount of preliminary expenses - 1 L

Amount paid or intended to be paid to any 1 Name of promoter.
promoter. Amount £

Consideration for the payment. Consideration :

—

Dates of, and parties to, every material con-
,

tract (other than contracts entered into in '

the ordinary course of the business in-
i

tended to be carried on by the company or
,

entered into more than two years before
|

the fihng of this statement).

Time and place at which the contracts or
copies thereof may be inspected.

Names and addresses of the auditors of the
company (if any).

Full particulars of the nature and extent of i

the interest of every director in the pro-

. motion of or in the property proposed to
;

be acquired by the company, or, where the
interest of such a director consists in

being a partner in a firm, the nature and
extent of the interest of the firm, with a
statement of all sums paid or agreed to
be paid to him or to the firm in cash or
shares, or otherwise, by any person cither
to induce him to become, or to qualify
him as, a director, or otherwise for services
rendered by him or by the firm in con-

'

nection with the promotion or formation
of the company.

Whether the articles contain any provisions f Nature of the provisions,
precluding holders of shares or deben-

|

tures receiving and inspecting balance
j

sheets or reports of the auditors or other '

reports.
i

(Signatures of the persons above-
named as directors or proposed
directors, or of their agents

authorised in writing.)
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THIRD SCHEDULE

FORM A.

Memorandum of Association of a company limited by shares.

ist. The name of the company is “The Eastern Steam Packet
Company, Limited."

2nd. The registered office of the company will be situate in England.
3rd. The objects for which the company is established are, “the

“conveyance of passengers and goods in ships or boats between such
“places as the company may from time to time determine, and the
“doing all such other things as arc incidental or conducive to the
“attainment of the above object."

4th. The liability of the members is limited.

5th. The share capital of the company is two hundred thousand
pounds divided into one thousand shares of two hundred pounds each.

We, the several persons whose names and addresses are subscribed,
are desirous of being formed into a company, in pursuance of this

memorandum of association, and we respectively agree to take the
number of shares in the capital of the company set opposite our
respective names.

Namc^^, Addresses, and Descriptions of Subscribers

1

Number of

1

Shares taken
' by each
!
Subscriber

“ I. John jenes of in the county of merchant
j

200
“2. John Smith of in the county of

"1 ^5
“3. Thomas Green of in the county of 30
“ 4

. John Thompson of in the county of -1 40
“5. Caleb White of in the county of "! ^5
“6. Andrew Brown of in the county of -1 5
“ 7. Cccsar Wdiite of in the county of

-I

Total shares taken - - . -
-! 325

Dated the day of 19 •

Witness to the above signatures,

A.B., No. 13, Hute Street, Clerkenwell,' London.

FORM B.

Memorandum and Articles of Association of a company
limited by guarantee, and not having a share capital.

Memorandum of Association,

ist. The name of the company is “The Mutual London Marine
Association, Limited."

2nd. The registered office of the company will be situate in England.

3rd. The objects for which the company is estabhshed are, “the
“mutual insurance of ships belonging to members of the company,
“and the doing all such other things as are incidental or conducive
‘*to the attainment of the above object.“
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4th. The liability of the members is limited.

5th. Every member of the company undertakes to contribute to
the assets of the company in the event of its being wound up while he
is a member, or within one year afterwards, for payment of the debts
and liabilities of the company contracted before he ceases to be a
member, and the costs charges and expenses of winding up, and for
the adjustment of the rights of the contributories among themselves,
such amount as may be required not exceeding ten pounds.

We, the several persons whose names and addresses are subscribed,
are desirous of being formed into a company, in pursuance of
this memorandum of association.

Names, Addresses, and Descriptions of Subscribers.

“ I. John Jones of

merchant.
“2. John Smith of
*‘3. Thomas Green of
‘*4. John Thompson of
“5. Caleb White of
“6. Andrew Brown of
“7. Caesar Wliite of

in the county of

in the county of
in the county of

in the county of
in the county of

in the county of

in the county of

Dated the day of 19 .

Witness to the above signatures,

A.B., No. 13, Hute Street, Clerkenwell, London

Articles of Association to accompany preceding Memorandum
of Association.

Number of Members.

1. The company, for the purpose of registration, is declared to

consist of five hundred members.
2. The directors herein-after mentioned may, whenever the business

of the association requires it, register an increase of members.

Definition of Members,

3. Every person shall be deemed to have agreed to become a
member of the company who ensures any ship or share in a ship in

pursuance of the regulations hereinafter contained.

General Meetings.

4. The first general meeting shall be held at such time, not being
less than one month nor more than three months after the incorporation
of the company, and at such place, as the directors may determine.

5. A general meeting shall be held once in every year at such time
(not being more than fifteen months after the holding of the last pre-
ceding genera] meeting) and place as may be prescribed by the company
in general meeting, or, in default, at such time in the month following
that in which the anniversary of the company's incorporation occurs,
and at such place as the directors shall appoint. In default of a general
meeting being so held, a general meeting shall be held in the month next
following, and may be convened by any two members in the same
manner as nearly as possible as that in which meetings are to be con-
vened by the directors.

6. The above-mentioned general meetings shall be called ordinary
meetings; all other general meetings shall be called extraordinary.
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7. The directors may, whenever they think fit, and shall, on a
requisition made in writing by any five or more members, convene
an extraordinary general meeting.

8. Any requisition made by the members must state the object
of the meeting proposed to be called, and must be signed by the re-

quisitionists and deposited at the registered office of the company.

9. On receipt of the requisition the directors shall forthwith proceed
to convene a general meeting: if they do not proceed to cause a meeting
to be held within twenty-one days from the date of the requisition
being so deposited, the requisitionists or any other five members, may
themselves convene a meeting.

Proceedings at General Meetings.

10. Seven days' notice at the least, specifying the place, the day,
and the hour of meeting, and in case of special business the general
nature of the business, shall be given to the members in manner herein-
after mentioned, or in such other manner, if any, as may be prescribed
by the company in general meeting; but the non-receipt of such a notice
by any member shall not invahdate the proceedings at any general
meeting.

11. All business shall be deemed special that is transacted at an
extraordinary meeting, and all that is transacted at an ordinary
meeting, with the exception of the consideration of the accounts,
balance sheets, and the ordinary report of the directors and auditors,
the election of directors and other officers in the place of those retiring

by rotation, and the fixing of the remuneration of the auditors.

12. No business shall be transacted at any meeting except the
declaration of a dividend, unless a quorum of members is present at
the commencement of the business. The quorum shall be ascertained
as follows (that is to say), if the members of the company at the time
of the meeting do not exceed ten in number, the quorum shall be five;

if they exceed ten there shall be added to the above quorum one for

every five additional members up to fifty, and one for every ten ad-
ditional members after fifty, with this limitation, that no quorum shall

in any case exceed thirty.

13. If within one hour from the time appointed for the meeting a
quorum of members is not present, the meeting, if convened on the
requisition of the members, shall be dissolved

;
in any other case it shall

stand adjourned to the same day in the following week at the same
time and place ; and if at such adjourned meeting a quorum of members
is not present, it shall be adjourned sine die.

14. The chairman (if any) of the directors shall preside as chairman
at every general meeting of the company.

15. If there is no such chairman, or if at any meeting he is not
present at the time of holding the same, the members present shall

choose some one of their number to be chairman of that meeting.

16. The chairman may. with the consent of the meeting, adjourn
the meeting from time to time and from place to place, but no business
shall be transacted at any adjourned meeJng other than the business
left unfinished at the meeting from which the adjournment took place.

17. At any general meeting, unless a poll is demanded by at least

three members, a declaration by the chairman that a resolution has
been carried and an entry to that effect in the book of proceedings of the
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company, shall be conclusive evidence of the fact, without proof of

the number or proportion of the votes recorded in favour of or against
the resolution.

18. If a poll is demanded in manner aforesaid, the same shall be
taken in such manner as the chairman directs, and the result of the
poll shall be deemed to be the resolution of the meeting at which the
poll was demanded.

Votes of Members.

19. Every member shall have one vote and no more.

20. If any member is a lunatic or idiot he may vote by his committee
curator bonis, or other legal curator.

21. No member shall be entitled to vote at any meeting unless all

moneys due from liim to the company have been paid.

22. On a poll votes may be given cither personally or by proxy.
A proxy shall be appointed in writing under the hand of the appointor,
or if such appointor is a corporation, under its common seal.

23. No person shall act as a proxy unless he is a member, or unless

he is appointed to act at the meeting as proxy for a corporation.
The instrument appointing him shall be deposited at the registered

office of the company not less than forty-eight hours before the time
of holding the meeting at which he proposes to vote.

24. Any instrument appointing a proxy shall be in the following

form :

—

Company, Limited,

of in the county of

being a member of the Company, Limited, hereby
appoint of as my proxy, to vote for me
and on my behalf at the [ordinary or extraordinary, as the case may be]

general meeting of the company to be held on the day
of and at any adjournment thereof.

Signed this day of

Directors.

25. The number of the directors, and the names of the first directors,

shail be determined by the subscribers of the memorandum of associa-

tion.

26. Until directors are appointed the subscribers of the memorandum
of association shall for all the purposes of the Companies (Consolida-
tion) Act, 1908, be deemed to be directors.

Powers of Directors,

27. The business of the company shall be managed by the directors,

who may exercise all such powers of the company as are not by the
Companies (Consolidation) Act, 1908, or by any statutory modification
thereof for the time being in force, or by these articles, required to be
exercised by the company in general meeting; but no regulation made
by the company in general meeting shall invalidate any prior act of
the directors which would have been valid if that regulation had not
been made.

Election of Directors,

28. The directors shall be elected annually by the company in

general meeting.
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Business of Company,

[Here insert Rules as to Mode in which Business of Insurance is

to be conducted.']

A udit,

29.

Auditors shall be appointed and their duties regulated in

accordance with sections one hundred and twelve and one hundred
and thirteen of the Companies (Consolidation) Act, 1908, or any
statutory modification thereof for the time being in force, and for this

purpose the said sections shall have efiect as if the word “members"
were substituted for “shareholders." and as if “first general meeting"
were substituted for “statutory meeting."

Notices.

30. A notice may be given by the company to any member either

personally, or by sending it by post to him to his registered address.

31. Where a notice is sent by post, service of the notice shall be
deemed to be effected by properly addressing, prepaying, and posting
a letter containing the notice, and unless the contrary is proved to
have been effected at the time at which the letter would be delivered

in the ordinary course of post.

Names, Addresses, and Descriptions of Subsenbers.

“i. John Jones of

“2. John Smith of
“3. Thomas Green of

“4. John Thompson of
“5. Caleb Wliite of
“6. Andrew Brown of
“7. Caesar White of

Dated the day of

in the county of

in the county of

in the county of
in the county of

in the county of

in the county of
in the county ol

19 .

merchant.

Witness to the above signatures,
A.B., No. 13, Hutc Street, Clerkenwell, London.

FORM C.

Memorandum and Articles of Association of a company
limited by guarantee, and having a share capital.

Memorandum of Association.

ist. The name of the company is “The Highland Hotel Company,
Limited."

2nd. The registered office of the company will be situate in Scotland.

3rd. The objects for which the company is established are “the
“facilitating travelling in the Highlands of Scotland, by providing
“hotels and conveyances by sea and by land for the accommodation
“ of travellers, and the doing all such other things as are incidental or
“conducive to the attainment of the above object."

4th. The liability of the members is limited.

5th. Every member of the company undertakes to contribute to
the assets of the company in the event of its being wound up while he
is a member, or within one year afterwards, for payment of the debts
and liabilities of the company, contracted before he ceases to be a
member, and the costs, charges, and expenses of winding up the same
and for the adjustment of the rights of the contributories amongst
themselves, such amount as may be required, not exceeding twenty
pounds.
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6th. The share capital of the company shall consist of five hundred
thousand pounds, divided into five thousand shares of one hundred
pounds each.

We, the several persons whose names and addresses are subscribed,
are desirous of being formed into a company, in pursuance of this

memorandum of association, and we respectively agree to take the
number of shares in the capital of the company set opposite our
respective names.

N.imes, Addressob, and Description of Subscribers

)
Number of

> Shares taken

j

by each
I Subscriber

I. John Jones of in the county of 200
2. John Smith of m the county of - 25
3. Thomas Green of in the county of 30
4. John Thompson of in the county of 40
5. Caleb White of in the county of -1 15
6. Andrew Brown of in the county of

(

5
7. CiEsar White of in the county of 10

Total shares taken 325

Dated the day of 19 .

Witness to the above signatures,

A.B., No. 13, Hute Street, Clerkcnwell, London.

Articles of Association tv accompany preceding Memorandum of

Association.

1. The directors may, with the sanction of the company in general
meeting, reduce the amount of shares in the company.

2. The directors may, with the sanction of the company in general
meeting, cancel any shares belonging to the company.

3. All the articles of Table A of the Companies (Consolidation)
Act, 1908, shall be deemed to be incorporated with these articles and
to apply to the company.

Names, Addresses, and Description of Subscribers.

*‘i. John Jones of in the county of merchant.
*'2. John Smith of in the county of
''3. Thomas Green of in the county of
“4. John Thompson of in the county of
‘*5. Caleb White of in the county of
“6. Andrew Brown of in the county of

Caesar White of in the county of

Dated the day of 19 .

Witness to the above signatures,

A.B., No, 13, Hute Street, Clerkenwell, London.
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FORM D.

Memorandum and Articles of Association of an unlimited

company having a share capital.

Memovandum of Association.

I st . The name of tlic company is
‘
‘ The Patent Stereotype Company

.

2nd. The registered ohice of the company will be situate in England.

3rd. The objects for which the company is established are “the
“working of a patent method of founding and casting stereotype
“plates, of which method John Smith, of London, is the sole patentee.’*

We, the several persons whose names are subscribed, are desirous
of being formed into a company, in pursuance of this memorandum
of association, and we respectively agree to take the number of

shares in the capital of the company set opposite our respective

names.

Names, Addresses, and Do:>cnption of Subscribers
j

Number of

shares taken
by each

Subscriber

“ I. John Jones of in the county of 3
“2. John Simth of in the county of 3
“3. Thomas Green of in the county of I

“4. John Thompson of in the county of 2

“5. Caleb White of in the county of 2
“6. Andrew Brow'ii of in the county of I

“7. Abel Brown of in the county of I

Total shares taken - . . .

.

12

Dated the day of 19 •

Witness to the above signatures,

A.B., No. 20, Bond Street, London.

Articles of Association to accompany the preceding Memorandum
of Association.

1. The share capital of the company is two thousand pounds,
divided into twenty shares of one hundred pounds each.

2. All the Articles of Table A of the Companies (Consolidation)
Act, 1908, shall be deemed to be incorporated with these articles, and
to apply to the company.

Names, Addresses, and Description o Subscribei-s.

* I. John Jones of
*2. John Smith of
'3. Thomas Green of
‘4. John Thompson of
*5. Caleb White of
* 6. Andrew Brown of
* 7. Abel Brown of

in the county of
in the county of

in the county of

in the county of
in the county of

in the county of
in the county of

Dated the day of 19 .

Witness to the above signatures,

A.B., No. 20, Bond Street, London.

merchant-
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FORM E, as required by Part II. of the Act.

Summary of Share Capital and Shares of the Company
Limited, made up to the day of 19
(being the fourteenth day after the date of the first ordinary
general meeting in 19 ).

Nominal share capital £ divided into^ r

\

shares of £

shares of £
Total number of shares taken up^ to the /

day of 19 (which number
1

must agree with the total shown in the 1

list as held by existing members). (

Number of shares issued subject to payment wholly
in cash .

.

Number of shares issued as fully p£iid up otherwise
than in cash

Number of shares issued as partly paid up to the
extent of per share otherwise than in cash .

.

*There has been called up on each of shares, £
There has been called up on each of shares, £
“There has been called up on each of shares, £
“Total amount of calls received, including payments

on appheation and allotment .

.

Total amount (if any) agreed to be considered as
paid on shares which have been issued as fully

paid up othen^ise than in cash
Total amount (if any) agreed to be considered as

paid on shares which have been issued

as partly paid up to the extent of per share
Total amount of calls unpaid
Total amount (if any) of sums paid by way of com-

mission in respect of shares or debentures or al-

lowed by way of discount since date of last summary
Total amount (if any) paid on^ shares

forfeited

Total amount of shares and stock for w'hich share
warrants are outstanding

Total amount of share warrants issued and sur-

rendered respectively since date of last summaiy
Number of shares or amount of stock comprised

in each share warrant
Total amount of debt due from the company in

respect of all mortgages and charges which are
required (or, in the case of a company registered

in Scotland, which, if the company had been
registered in England, would be required) to be
registered with the registrar of companies, or which
would require registration if created after the
first day of July nineteen hundred and eight

i

!

I

]>

n
I

!

each.

each.

1 When there are shares of different kinds or amounts (i.g. Preference and Ordinary, or
loi. or 5I.) state the numbers and nominal values separately.
* Where various amounts have been called or there are shares of different kinds state them

separately.

8 Include what has been received on fc»feited as vrcll as on existing shares.
^ State the aggregate number of shares forfeited (if any).
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(a) Statement in the form of a balance sheet made up to the

day of 19 contziining the particulars of the capital,

liabilities, and assets of the Company.

The Return must be signed at the end by the manager or secretary

of the company.

Presented for filing by

List of Persons holding shares in the

Company, Limited, on the day of 19 »

and of persons who have held shares therein at any time since

the date of the last return, (b) showing their names and addresses

and an account of the shares so held.

Folio m
Register
Ledger

containing
Particulars

1

1

Names, Adokessks,
1

AND Occupations Account of Shares
j

1

Surname

Christian

Name

Address

Occupation

j 5 Particulars of

i
Shares transferred

4. XT. i since the date of

i

the last R.-turnW
K,? bv Persons who

• 4 ^
j
aie still Members

existing
[

“
1

1

^ Particulars of ,

Shares transferred I

j

since the date of
j

the last Return (d)
j

by Persons ho
j

have ceased to be
Members

\

at Date of '
1 Date of

j

Return > Nuin ' Registra-
' ber J i

tion of
j

!
' Transfer

1

1
N um-

1

bci

j

Date of
Registra-
tion of

Transfer

1 1

!
1

:

i

1

i

1
,

;

1

'

!

1

'
;

1

1
j

1

1

i

i

J2

8

Qi

{a) This statement is not required from a private company within the meanmg of Sec. i2i (i)

of the Companies (Consolidation) Act, 1908, as amended by the Companies Act, 1913, which
complies with the provisions contained in its articles by which it is constituted a private
company.
But s. I (5) of the Companies Act, 1913, requires that every Private Company shall

send with this return a certificate signed by a Director or the Secretary that the Company
has not, since the date of the last return, or in the case of a first return since the date of the
incorporation of the Company, issued any invitation to the public to subscribe for any shares
or debentures of the Company : and where the list of members discloses the fact that the
number of members of the Company exceeds fifty, also a certificate so signed that such
excess consists, as the case may oe, wholly of persons who are in the employment of the
Company and/or of persons who, having bwn formerly in the employment of the Company,
were while m such employment and have continued after the determination of such em-
ployment to be members of the Company <London GautU, 14th August, 1917).

(^)» {c), (d) or (in the case of the first return) of the incorporation of the Company
(Companies Act, 1913).

i The aggregate number of shares held and not the distinctive numbers, must be stated,
and the column must be added up throughout so as to make one total to agree with that
stated in the summary to have been taken up.

f When the shares are of different classes these columns may be subdivided so that the
number of each class held or transferred may be shown separately.

I The date of registration of each transfer should be given as well as the number of shares
transferred on each date. The particulars should be placed opposite the name of the transferor
and not opposite that of the transferee but the name of the transferee may be inserted in the
** Remarlu'* column immediately opposite the particulars of each transfer.
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Names and Addresses of the persons who are the (e) Directors of the
Limited on the day of 19 •

Names Addresses

Note.

—

Banking companies must add a list of all their places
of business.

(Signature)

(State whether manager or secretary)

FORM F.

Licence to hold Lands.
The Board of Trade hereby license the

to hold the lands hereunder described {insert description of lands)

[or to hold lands not exceeding in the whole acres].

The conditions of this licence are {insert conditions, if any).

Section x8i.

S.X69.

•.X74*

8.219.

8. X20.

FOURTH SCHEDULE
Part I.

Orders Pronounced in Vacation in Scotland w'hich are
TO be Final.

Orders :

—

As to time for proving claims.

As to the attendance of, and production of documents by, persons

indebted to, or having property of, or information as to the affairs

or property of, a company.

As to meetings for ascertaining wishes of creditors or contributories.

As to summoning meetings of creditors or contributories w'here a
compromise is proposed.

As to the examination of witnesses in regard to the property or

affairs of a company.

{e) The following revised form was published in the London Oautte of X4th August, 1917

1

Names and Addresses of the Directors of the Company, on the day
of 19

•f The present
|

Christian Names
or Names and
Surname

X Any former
Christian Name
or Names or
Surname

Nationality

' Nationality of

1 origm (if other
than the present

nationality)

1

Usual
Residence

Occupations

* * Director ’ includes any person who occupies the position of a director and any person in

accordance with whose directions or instructions the directors of a company are accustomed
to act. „ ,

t ‘ Christian name ’ includes any forename. In the case of a peer or a person usually known
by a British tide different from his surname, the title by which be is known must be substituted

for his surname.

X In the case of natural bom British subjects, a former Christian name or surname should

not be shown where that name or surname has been changed or disused before the person

bearing the name had attained the age of eighteen years: and in the case of a married woman
the name or surname by which she was known previous to the marriage should not be given.



COMPANIES (CONSOLIDATION) ACT, 1908 555

Part II.

Orders Pronounced in Vacation in Scotland which are to

TAKE EFFECT UNTIL RECLAIMING NOTE DISPOSED OF.

Orders :

—

Restraining or permitting commencement or continuance of legal

proceedings.
* ’

Appointing an official liquidator to fill a vacancy, or appointing 68.149,186,

(except to fill a vacancy caused by the removal of a liquidator by the
court) a liquidator for a winding up voluntarily or under supervision.

Sanctioning the exercise of any po-wer by an official liquidator other s.151.

than the power to appoint a law agent or to sell property.

Requiring the delivery of property or documents to the official s. 164.

liquidator

As to the arrest and detention of an absconding contributory and his s. 176.

property.

Limiting the powers of provisional official liquidators. 6.151(5).

For continuance of winding-up under supervision. s.19.

FIFTH SCHEDULE
SectioD 281.

Provisions referred to in Section 281 of the Act.

Provisions relating to

—

The conclusiveness of certificates of incorporation; s.17.

Restrictions on appointments or advertisement of directors; s.72.

Restrictions on commencement of business; s.87.

Returns as to allotments;
s 88.

Statutory meetings; s,55.

The particulars as to directors and mortgage debt and the state- s.26.

ment in the form of a balance sheet in the annual summary;

The appointment and remuneration, and powers and duties, of ss. 112.1x3.

auditors

;

Obligations of companies where no prospectus is issued; s 82.

Registration of mortgages and charges in England and Ireland ;
s 93.

Filing of accounts of receiver and manager; s.95.

Notice by liquidator in voluntary winding-up of his appointment; s.187.

Rights of creditors in a voluntary winding-up; 8,188.

Requirements as to companies established outside the United »• 274-

lungdom; and

Annual Report by Board of Trade. 9 283.



Section 286.

SECRETARIAL PRACTICE

SIXTH SCHEDULE
Part I.

Enactments repealed.

Short Title of Act Extent of Repeal

25 & 26 Viet.
,

The Companies Act. 1862 The whole Act,
c. 89.

2 7Viet. c. 19. The Companies Seals Act, The whole Act.
' 1864.

30 & 31 Viet. The Companies Act, 1867. The whole Act.
c. 131.

32 & 33 Vict. The Stannaries Act. 1869 Sections twenty-five, twenty
c. 19. six, and thirty-four.

33 ^ 34 Vict.
,
The Joint Stock Com- The whole Act.

c. 104. panics Arrangement

;

Act, 1870.

37 & 38 Vict. Conveyancing (Scotland) Section fifty-six.

c. 94. Act, 1874.
38 A' 39 Vict. The Supreme Court of Section ten, so far as relates

c. 77. Judicature Act, 1875. to the winding up of com-
panies.

40 A 41 Vict. The Companies Act, 1877. The whole Act.
c. 26.

40 & 41 Vict. The Supreme Court of Subsection (i) of section
c. 57. Judicature (Ireland) twenty-eight, so far as

Act, 1877. relates to the winding up
of companies.

42 & 43 Vict. The Companies Act, 1879. The whole Act.
c. 76.

43 Vict, c. 19. The Companies Act, 1880. The whole Act.

46 & 47 Vict. The Companies (Colonial The whole Act.
c. 30. Registers) Act, 1883.

49 Vict c. 23. : The Companies Act, 1886. The whole Act.
50 & 51 Vict. ' The Stannaries Act, 1887. Sections nine and ten; sec-

c. 43. tion thirteen from *‘Upon
the winding up” to the
end of the section (being
paragraph (2)]; and sec-

tion thirty-one.

50 <& 51 Vict. The Trustee Savings Section three,
c. 47. ' Banks Act, 1887.

51 & 52 Vict. ’ The Preferential Pay- Sections one, two, and three,
c. 62. ' ments in Bankruptcy * so far as they relate to

j

Art, 1888. companies.
52 <& 53 Vict.

I

The RevenueAct, 1889. Section eighteen,
c. 42. I

52 & 53 Vict.
I
The Preferential Pay- Section four, so far as re

c. 60.
j

ments in Bankruptcy lates to companies.
I (Ireland) Act, 1889.

|

53 & 54 Vict.
I

The Companies (Memo-
;

The whole Act.
c. 62. randum of Association)

\

{ Act, 1890.

53 & 54 Vict.
I
The Companies (Winding ' The whole Act.

c. 63. ! up) Act, 1890. i

556
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Session and
Chapter

Short Title of Act
j

Extent of Repeal

i

53 & 54 Viet.
,
The Directors Liabihty

;
The wh le Act.

c. 64. ' Act, 1890.

56 & 57 Viet.
;

The Companies (Winding The whole Act
c. 58. up) Act, 1893.

60 & 61 Viet. The Preferential Pay-
c. 19. ments in Bankruptcy The whole Act.

Amendment Act, 1897.
61 & 62 Viet. The Companies Act, 1898. , The whole Act.

c. 26.

63 & 64 Viet. The Companies Act, 1900. The whole Act.
c. 48.

7 Edw. 7. The Limited Partnerships Subsection (4) of section six.

c. 24. Act, 1907.

7 Edw. 7. The Companies Act, 1907. The whole Act.
c. 50,

8 Edw. 7. The Companies Act, 1908.
,
The whole Act.

c. 12.

Part II.

An Act to regulate Joint Stock Banks in England

(7 & 8 Vict. c. 113), s. 47.

Every company of more than six persons established on the sixth
day of May one thousand eight hundred and forty-four, for the purpose
of carrying on the trade or business of bankers within the distance of
sixty-five miles from London, and not within the provisions of the Act
passed in the session of the seventh and eighth years of Queen Victoria,
chapter one hundred and thirteen, intituled “An Act to regulate Joint
Stock Banks in England," shall have the same pow^ers and privileges
of suing and being sued in the name of any one of the public officers of
such co-partnership as the nominal plaintiff, petitioner, or defendant
on behalf of such co-partnership; and all judgments, decrees, and orders
made and obtained in any such suit may be enforced in like manner as
is provided with respect to such companies carrying on the said trade
or business at any place in England exceeding the distance of sixty-
five miles from London under the provisions of the Country Bankers
Act, 1826, provided that such first-mentioned company shall make out
and deliver from time to time to the Commissioners of Inland Revenue
the several accounts or returns required by the last-mentioned Act,
and all the provisions of the last-recited Act as to such accounts or
returns shall be taken to apply to the accounts or returns so made out
and delivered by such first-mentioned companies as if they had been
originally included in the provisions of the last-recited Act.

The Joint Stock Banking Companies Act, 1857, Part of s. 12.

Notwithstanding anything contained in any Act passed in the session
holden in the seventh and eighth years of Queen Victoria, chapter one
hundred and thirteen, and intituled “An Act to regulate Joint Stock
Banks in England," or in any other Act, it shall be lawful for any
number of persons, not exceeding ten, to carry on in partnership the
business of banking, in the same manner and upon the same conditions
in all respects as any company of not more than six persons could before
the passing of the Joint Stock Banking Companies Act, 1857 have
carried on such business.

Section 286.
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APPENDIX H
[Permission has been given for this reprtnt, but it does not

purport to be * by authority, *\

Companies Act, 1913

[3 & 4 Geo. V., c. 25]

Amendment
of tbe law
relating to
private com*
panies.
8 Edw. 7.
C.69.

Be it enacted by the King’s most Excellent Majesty, by and with the

advice and consent of the Lords Spiritual and Temporal, and Commons,
in this present Parliament assembled, and by the authority of the

same, as follows :

—

I .—( I ) Where the articles of a company include the provisions which,
by section one hundred and twenty-one of the Companies (Consolidation)
Act, 1908, as amended by this Act, are required to be included therein
in order to constitute the company a private company for the purposes
of that Act, and default is made in complying with any of those pro-
visions, the company shall cease to be entitled to the privileges and
exemptions conferred on private companies under the provisions of
that Act mentioned in the Schedule to this Act, and thereupon tbe said
provisions shall apply to the company as it it were not a private
company

:

Provided that the court, on being satisfied that the failure to
comply with the conditions was accidental or due to inadvertence or to
some other sufficient cause, or that on other grounds it is just and
equitable to grant relief, may, on the application of the company or any
other person interested and on such terms and conditions as seem to the
court just and expedient, order that the company be relieved from such
consequences as aforesaid.

(2) In subsection (1) of the said section one hundred and twenty

-

one of the Companies (Consolidation) Act, 1908, for paragraph (6) the
following paragraph shall be substituted :

—

“(6) limits the number of its members (exclusive of persons who
are in the employment of the company and of persons who
having been formerly in the employment of the company,
were while in such employment and have continued after the
determination of such employment to be members of the
company) to fifty; and”

(3) Every private company shall send with the annual list of
meml^rs and summary required to be sent under section twenty-six
of the Companies (Consolidation) Act, 1908, a certificate signed by a
director or the secretary that the company has not, since the date of
the last return, or in the case of a first return since the date of the in-
corporation of the company, issued any invitation to the public to
subscribe for any shares or debentures of the company; and, where the
list of members discloses the fact that the number of members of the
company exceeds fifty, also a certificate so signed that such excess
consists wholly of persons who under section one hundred and twenty-
one of that Act, as amended by this section, are to be excluded in
reckoning the number of fifty.

558
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2. This Act may be cited as the Companies Act, 1913, and shall

be construed as one with the Companies (Consolidation) Act, 1908, and
that Act and this Act may be cited together as the Companies Acts,

1908 and 1913.

Schedule

Provisions of the Companies (Consolidation) Act, 1908.

Subsection (3) of section twenty-six (which relates to the making
of an annual return in the form of a balance sheet).

Section one hundred and fourteen (which relates to the right of
preference shareholders and debenture holders to receive and inspect
balance sheets and reports).

Section one hundred and fifteen (which relates to the minimum num-
ber of members with which a company may continue to carry on
business).

Paragraph (iv) of section one hundred and twenty-nine (which
makes the reduction of the number of members of a company below
the minimum a ground for the winding up of the company).

Short title

and con-
itruction.

Section x.
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APPENDIX J

[Permission has been given for this reprint, but it does not

purport to be * by authority

Registration of Business Names Act, 1916
[6 & 7 Geo. V., c. 58]

ARRANGEMENT OF SECTIONS.

1. Firms and persons to be registered.

2. Registration by nominee, &c.

3. Manner and particulars of registration.

4. Statement to be signed by persons registering.

5. Time for registration.

6 . Registration of changes in firm.

7. Penalty for default in registration.

8. Disability of persons in default.

9. Penalty for false statements.

10. Duty to furnish particulars to Board of Trade.

1 1 . Registrar to file statement and issue certificate of registration

.

12. Index to be kept.

13. Removal of names from register.

14. Misleading business names.

15. Registrar.

16. Inspection of statements registered.

17. Power for Board of Trade to make rules.

18. Publication of true names, &c.

19. OfFences by Corporations.

20. Mode of action by the Board of Trade.

21. Remuneration for duties under this Act.

22. Interpretation of terms.

23. Application to Scotland.

24. Application to Ireland.

25. Short title.

Schedule.

Be it enacted by the King's most Excellent Majesty, by and with the
advice and consent of the Lords Spiritual and Temporal, and Commons,
in this present Parliament assembled, and by the authority of the
same, as follows:

1. Subject to the provisions of this Act

—

(a) Every firm having a place of business in the United Kingdom
and carrying on business under a business name which does

560
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not consist of the true surnames of all partners who are in-

dividuals and the corporate names of all partners who are
corporations without any addition other than the true
Christian names of individual partners or initials of such
Christian names;

(6) Every individual having a place of business in the United
Kingdom and carrying on business under a business name
which does not consist of his true surname without any ad-
dition other than his true Christian names or the initials

thereof

;

(c) Every individual or firm having a place of business in the
United Kingdom, who, or a member of which, has either

before or after the passing of this Act changed his name,
except in the case of a woman in consequence of marriage;

shall be registered in the manner directed by this Act

:

Provided that

—

(i) where the addition merely indicates that the business is

carried on in succession to a former owner of the business,
that addition shall not of itself render registration necessary;
and

(ii) where two or more individual partners have the same sur-

name, the addition of an s at the end of that surname shall

not of itself render registration necessary; and
(iii) where the business is carried on by a trustee in bankruptcy

or a receiver or manager appointed by any court, registration

shall not be necessary ; and
(iv) a purchase or acquisition of property by two or more persons

as joint tenants or tenants in common is not of itself to be
deemed carrying on a business whether or not the owners
share any profits arising from the sale thereof.

2. Where a firm, individual, or corporation having a place of Registration by

business within the United Kingdom carries on the business wholly or
mainly as nominee or trustee of or for another person, or other persons,
or another corporation, or acts as general agent for any foreign firm,
the first-mentioned firm, individual, or corporation shall be registered
in manner provided by this Act, and, in addition to the other particulars
required to be furnished and registered, there shall be furnished and
registered the particulars mentioned in the schedule to this Act:

Provided that where the business is carried on by a trustee in
bankruptcy or a receiver or manager appointed by any co#rt, registra-

tion under this section shall not be necessary,

3.

—(i) Every firm or person required under this Act to be registered Manner and

shall furnish by sending by post or delivering to the registrar at the
register office in that part of the United Kingdom in which the principal
place of business of the firm or person is situated a statement in writing
in the prescribed form containing the following particulars:

—

(a) The business name;
(b) The genera! nature of the business;

(c) The principal place of the business;

(if) Where the registration to be effected is that of a firm, the
present Christian name and surname, any former Christian
name or surname, the nationality, and if that nationality is

not the nationality of origin, the nationality of origin, the
usual residence, and the other business occupation (if any) of
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each of the individuals who are partners, and the corporate
name and registered or principal office of every corporation
which is a partner;

(tf) Where the registration to be effected is that of an individual,
the present Christian name and surname, any former Christian
name or surname, the nationality, and if that nationality is not
the nationality of origin, the nationality of origin, the usual
residence, and the other business occupation (if any) of such
individual;

(/) Where the registration to be effected is that of a corporation,
its corporate name and registered or principal office;

(g) If the business is commenced after the passing of this Act,
the date of the commencement of the business.

(2) Where a business is carried on under two or more business
names, each of those business names must be stated.

4. The statement required for the purpose of registration must in

the case of an individual be signed by him, and in the case of a cor-

poration by a director or secretary thereof, and in the case of a firm
either by all the individuals who are partners, and by a director or
the secretary of all corporations which are partners by some individual
who is a partner, or a director or the secretary of some corporation which
is a partner, and in either of the last two cases must be verified by a
statutory declaration made by the signatory; Provided that no such
statutory declaration stating that any person other than the declarant
is a partner, or omitting to state that any person other than as aforesaid

is a partner, shall be evidence for or against any such other person in

respect of his liability or non-liability as a partner, and that the High
Court or a judge thereof may on apphcation of any person alleged or
claiming to be a partner direct the rectification of the register and
decide any question arising under this section.

5, The particulars required to be furnished under this Act shall be
furnished within fourteen days after the firm or person commences
business, or the business in respect of which registration is required, as
the case may be : Provided that if such firm or person has carried on
such business before the passing of this Act or commences such business
within two months thereafter, the statement of particulars shall be
furnished after the expiration of two months and before the expiration
of three months from the passing of this Act, and that if at the expira-
tion of the said two months the conditions affecting the firm or persons
have ceased to be such as to require registration under this Act, the
firm or person need not be registered so long as such conditions continue.

This section shall apply, in the case where registration is required
in consequence of a change of name, as if for references to the date of the
commencement of the business there were substituted references to
the date of such change.

RegisttaUonof 6. Whenever a change is made or occurs in any of the particulars
change* in firm, registered in respect of any firm or person such firm or person shall,

within fourteen days after such change, or such longer period as the
Board of Trade may, on application being made in any particular case,

whether before or after the expiration of such fourteen days, allow,
furnish by sending by post or delivery to the registrar in that part of
the United Kingdom in which the aforesaid particulars are registered
a statement in writing in the prescribed form specif3dng the nature and
date of the change signed, and where necessary verified, in like manner
as the statement required on registration.

Time for

registration.

Statement to
be signed bv
persons regis-

tering.



REGISTRATION OF BUSINESS NAMES ACT. 1916 563

7. If any firm or person by this Act required to furnish a statement
of particulars or of any change in particulars shall without reasonable
excuse make default in so doing in the manner and within the time
specified by this Act, every partner in the firm or the person so in
default shall be liable on summary conviction to a fine not exceeding
five pounds for every day during which the default continues, and the
court shall order a statement of the required particulars or change in
the particulars to be furnished to the registrar within such time as
may be specified in the order.

8.

—(i) Where any firm or person by this Act required to furnish a
statement of particulars or of any change in particulars shall have
made default in so doing, then the rights of that defaulter under or
arising out of any contract made or entered into by or on behalf of
such defaulter in relation to the business in respect to the carrying on
of which particulars were required to be furnished at any time while
he is in default shall not be enforceable by action or other legal pro-
ceeding either in the business name or otherwise:

Provided always as follows:

—

() The defaulter may apply to the court for relief against the
disability imposed by this section, and the court, on being
satisfied that the default was accidental or due to inadvertence,
or some other sufficient cause, or that on other grounds it is

just and equitable to grant relief, may grant such relief either

generally, or as respects any particular contracts, on con-
dition of the costs of the application being paid by the de-
faulter, unless the court otherwise orders, and on such other
conditions (if any) as the court may impose, but such relief

shall not be granted except on such service and such publica-
tion of notice of the application as the court may order, nor
shall relief be given in respect of any contract if any party to
the contract proves to the satisfaction of the court that, if

this Act had been complied with, he would not have entered
into the contract;

() Nothing herein contained shall prejudice the rights of any
other parties as against the defaulter in respect of such
contract as aforesaid;

(c) If any action or proceeding shall be commenced by any other
party against the defaulter to enforce the rights of such party
in respect of such contract, nothing herein contained shall
preclude the defaulter from enforcing in that action or pro-
ceeding, by way of counterclaim set off or otherwise, such
rights as he may have against that party in respect of such
contract.

(2) In this section the expression “court'* means the “High
Court" or a judge thereof:

Provided that, without prejudice to the power of the High Court
or a judge thereof to grant such relief as aforesaid, if any proceeding to
enforce any contract is commenced by a defaulter in a county court,
the county court may, as respects that contract, grant such relief as
aforesaid.

9. If any statement required to be furnished under this Act contains
any matter which is false in any material particular to the knowledge
of aefy person signing it, that person shall, on summary conviction, be
liable to imprisonment with or without hard labour for a term not
exceeding three months, or to a fine not exceeding twenty pounds, or
to both such imprisonment and fine.

2N
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Duty to to- lo.—(i) The Board of Trade may require any person to furnish to
the Board such particulars as appear necessary to the Board for the

•Trade. purpose of ascertaining whether or not he or the firm of which he is

partner should be registered under this Act, or an alteration made in
the registered particulars, and may also in the case of a corporation
require the secretary or any other officer of a corporation performing
the duties of secretary to furnish such particulars, and if any person
when so required fails to supply such particulars as it is in hiis power
to give, or furnishes particulars which are false in any material par-
ticular, he shall on summary conviction be liable to imprisonment with
or without hard labour for a term not exceeding three months or to a
fine not exceeding twenty pounds or to both such imprisonment and fine.

(2)

If from any information so furnished it appears to the Board
of Trade that any firm or person ought to be registered under this Act,
or an alteration ought to be made in the registered particulars, the
Board may require the firm or person to furnish to the registrar the
required particulars within such time as may be allowed by the Board,
but, where any default under this Act has been discovered from the
information acquired under this section, no proceedings under this Act
shall be taken against any person in respect of such default prior to

the expiration of the time within which the firm or person is required by
the Board under this section to furnish particulars to the registrar.

R^^istrar to

file statement
and issue

certificate of
registration.

Index to be
kept.

11. On receiving any statement or statutory declaration made in

pursuance of this Act the registrar shall cause the same to be filed,

and he shall send by post or deliver a certificate of the registration

thereof to the firm or person registering and the certificate or a certified

copy thereof shall be kept exhibited in a conspicuous position at the
principal place of business of the firm or individual, and if not kept so

exhibited, every partner in the firm or the person, as the case may be,

shall be liable on summary conviction to a fine not exceeding twenty
pounds.

12. At each of the register offices hereinafter referred to the
registrar shall keep an index of all the firms and persons registered at

that office under this Act.

Removal of 1 3.—(i) If any firm or individual registered under this Act ceases to
namwfrom carry on business, it shall be the duty of the persons who were partners

in the firm at the time when it ceased to carry on business or of the
individual or if he is dead his personal representative, \vithin three
months after the business has ceased to be carried on, to send by post
or deliver to the registrar notice in the prescribed form that the firm
or individual has ceased to carry on business, and if any person whose
duty it is to give such notice fails to do so within such time as aforesaid,

he shall be liable on summary conviction to a fine not exceeding twenty
pounds.

(2) On receipt of such a notice as aforesaid the registrar may
remove the firm or individual from the register.

(3) Where the registrar has reasonable cause to believe that any
firm or individual registered under this Act is not carrying on business
he may send to the firm or individual by registered post a notice that,
unless an answer is received to such notice within one morith from the
date thereof, the firm or individual may be removed from the register.

(4) If the registrar either receives an answer from the firm or
individual to the effect that the firm or individual is not carrying on
business or does not within one month after sending the notice receive
an answer, he may remove the firm or individual from the register.
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—(i) Where any business name under which the business of a Jtoleading

firm or individual is carried on contains the word “ British *’ or any other
word which, in the opinion of the registrar, is calculated to lead to the
belief that the business is under British ownership or control, and the
registrar is satisfied that the nationality of the persons by whom the
business is wholly or mainly owned or controlled is at any time such
that the name is misleading, the registrar shall refuse to register such
business name or, as the case may be, remove such business name from
the register, but any person aggrieved by a decision of the registrar under
this provision may appeal to the Board of Trade, whose decision shall
be final.

(2) The registration of a business name under this Act shall not be
construed as authorising the use of that name if apart from such regis-

tration the use thereof could be prohibited.

15. There shall be offices in London, Edinburgh, and Dublin for Rcgtotrar.

the registration of firms and persons whose principal places of business
are respectively situated in England and Wales, Scotland, and Ireland,
and the registrar of companies in each of those cities or such other person
as the Board of Trade may determine shall be the registrar for the
purposes of tliis Act.

16. At any time after the expiration of six months from the passing Inspection of

of this Act or of such longer period, not being more than nine months
from the passing of this Act, as the Board of Trade may by order direct,

any person may inspect the documents filed by the registrar on payment
of such fees as may be prescribed not exceeding one shilling for each
inspection ; and any person may require a certificate of the registration
of any firm or person, or a copy of or extract from any registered
statement to be certified by the registrar or assistant registrar, and
there shall be paid for such certificate of registration, certified copy,
or extract such fees as may be prescribed not exceeding two shillings

for the certificate of registration, and not exceeding sixpence for each
folio of seventy-two words, or in Scotland for each sheet of two hundred
words, of the entry, copy, or extract.

A certificate of registration, or a copy of or extract from any
statement registered under this Act, if duly certified to be a true copy
or extract under the hand of the registrar or one of the assistant
registrars (whom it shall not be necessary to prove to be the registrar

or assistant registrar), shall, in all legal proceedings, civil or criminal,

be received in evidence,

17.

—(i) The Board of Trade may make rules (but as to fees with Power for

the concurrence of the Treasury) concerning any of the following
matters— nilet.

() The fees to be paid to the re^strar under this Act, so that
they do not exceed the sum of five shillings for the registration

of any one statement;

() The forms to be used under this Act;
(c) The duties to be performed by any registrar under this Act;

(d) The performance by assistant registrars and other officers of

acts by this Act required to be done by the registrar;

(^) Generally the conduct and regulation of registration under
this Act, and any matters incidental thereto.

(2) All fees payable in pursuance ol any such rules shall be applied
as the Treasury may direct.

18.

—(i) After the expiration of three months from the passing of PubUcationof

this Act every individual and firm required by this Act to be registered trueninws, fta

shall, in all trade catalogues, trade circulars, showcards, and business
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letters, on or in which the business name appears and which are issued

or sent by the individual or firm to any person in any part of His
Majesty’s dominions, have mentioned in legible characters

—

(a) in the case of an individual, his present Christian name or the

initials thereof and present surname, any former Christian

name or surname, his nationality if not British, and if his

nationality is not his nationality of origin his nationality of

ongin; and
{b) in the case of a firm, the present Christian names, or the

initials thereof and present surnames, any former Christian

names and surnames, and the nationality if not British, and
if the nationality is not the nationality of origin the nationality

of origin of all the partners in the firm or, in the case of a
corporation being a partner, the corporate name.

(2) If default is made in compliance with this section the in-

dividual or, as the case may be, every member of the firm shall be
liable on summary conviction for each offence to a fine not exceeding
five pounds.

Provided that no proceedings shall in England or Ireland be in-

stituted under this section except by or with the consent of the Board
of Trade.

19. Where a corporation is guilty of an offence under this Act every
director, secretary, and officer of the corporation who is knowingly a
party to the default shall be guilty of a like offence and hable to a like

penalty.

20. Anything required or authorised by this Act to be done by the
Board of Trade may be done by the President or a Secretary or Assistant

Secretary of the Board, or any other person authorised in that behalf
by the President of the Board.

21. There shall be paid out of moneys to be provided by Parliament
such remuneration in respect of the duties performed under this Act
as the Treasur)’^ may assign.

22. In the construction of this Act the following words and ex-
pressions shall have the meanings in this section assigned to them, unless
there be something in the subject or context repugnant to such con-
struction :

—

“Firm” shall mean an unincorporate body ot two or more in-

dividuals, or one or more individuals and one or more cor-
porations, or two or more corporations, who have entered into
partnership with one another with a view to carrying on
business for profit, but shall not include any unincorporated
company which was in existence on the second day of Novem-
ber eighteen hundred and sixty-two:

“Business” shall include profession:
“Individual” shall mean a natural person and shall not include a

corporation

:

“Christian name” shall include any forename:
“ Initials ” shall include any recognised abbreviation of a Christian

name:
In the case of a peer or person usually known by a British title

different from his surname, the title by which he is known
shall be substituted in this Act for his surname

:

References in this Act to a former Christian name or surname
shall not, in the case of natural-born British subjects, include
a former Christian name or surname where that name or
surname has been changed or disused before the person
bearing the name had attained the age of eighteen years, and
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in the case of a married woman, shall not include the name or
surname by which she was known previous to the marriage

:

References in this Act to a change of name shall not include, in the
case of natural-born British subjects, a change of name which
has taken place before the person whose name has been
changed has attained the age of eighteen years; or, in the case
of a peer or a person usually known by a British title different

from his surname, the adoption of or succession to the title

;

Business name" shall mean the name or style under which any
business is earned on, whether in partnership or otherwise

:

"Foreign firm" shall mean any firm, individual, or corporation
whose principal place of business is situate outside His
Majesty's dominions:

"Showcards" shall mean cards containing or exhibiting articles

dealt with, or sampled or representations thereof:
"Prescribed " shall mean presenbed by rules made in pursuance of

this Act.

23.

—(i) In the application of this Act to Scotland— Application to

"Court of Session" shall be substituted for "High Court"; Scotland.

"Sheriff court" shall be substituted for "county court";
"Trustee on a sequestrated estate" shall be substituted for

"trustee in bankruptcy";
"Receiver or manager appointed by any court" shall include

"judicial factor"; and
"Joint tenants" and "tenants in common" shall mean pro

indiviso proprietors.

24. In the application of this Act to Ireland the expression "trustee Application to

in bankruptcy" shall be construed as including an assignee in bank-
ruptcy and a trustee of the estate of an arranging debtor.

25. This Act may be cited as the Registration of Business Names Short title.

Act, 1916.

Schedule section*.

Description of Firm, &c.
}

The additional Particulars

Where the firm, individual, or
corporation required to be
registered carries on busi-

ness as nominee or trustee.

Where the firm, individual, or
corporation required to be
registered carries on busi-

ness as genera] agent for

any foreign firm.

The present Christian name and surname,
any former name, nationality, and, if

that nationality is not the nationality
of origin, the nationahty of origin, and
usual residence, or, as the case may be,

the corporate name, of every person or
corporation on whose behalf the busi-
ness is carried on : Provided that if the
business is carried on under any trust
and any of the beneficiaries are a class

of children or other persons, a descrip-
tion of the class shall be sufficient.

The business name and address of the
firm or person as agent for whom the
business is carried on: Provided that
if the business is carried on as agent for

three or more foreign firms it shall be
sufficient to state the fact that the busi-
ness is so carried on, specifying the
countries in which such foreign firms
carry on business.
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Companies (Particulars as to Directors)

Act, 1917

[7 & 8 Geo. V,, c. 28]

Be it enacted by the King's most Excellent Majesty, by and with the

advice and consent of the Lords Spiritual and Temporal, and Commons,
in this present Parliament assembled, and by the authority of the same,

as follows :

—

1. In addition to the particulars with respect to the persons who
are the directors, or occupy the position of directors, which by section*

twenty-six of the Companies (Consolidation) Act, 1908, are required to

be included in the annual summary, or, in the case of a company incor-

porated outside the United Kingdom which establishes a place of

business within the United Kingdom, are, by section two hundred
and seventy-four of that Act, required to be included amongst the
particulars to be filed with the Registrar of Companies, there shall be
included such particulars with respect to those persons as would be
required to be furnished with respect to them under the Registration
of Business Names Act, 1916, if they were partners in a firm required
to be registered under that Act, and the register required to be kept
by a company under section seventy-five of the Companies (Con-
solidation) Act, 1908, shall include such particulars as aforesaid, and
the obligation of the company under that section, or in the case of a
company incorporated outside the United Kingdom under section two
hundred and seventy-four of the said Act, from time to time to notify
to the registrar any change among its directors shall include an obliga-

tion so to notify any change in any such particulars.

2.

—(i) Every company which has been registered between the
twenty-second day of November nineteen hundred and sixteen, and
the passing of this Act, and every company incorporated outside the
United Kingdom which has before the passing of tliis Act estabbshed a
place of business within the United Kingdom, shall within one month
after the passing of this Act, and every company registered after the
passing of this Act shall, within one month of the registration of the
company, send to the registrar of companies, in such form as may be
prescribed by the Board of Trade, such particulars respecting the
directors of the company and, except in the case of a company in-

corporated outside the United Kingdom, respecting the persons who
since the registration of the company have been directors of the com-
pany, as would be required to be furnished with respect to them under
the Registration of Business Names Act, 1916, if they were partners
in a firm required to be roistered under that Act, and if default is

made in compliance with tlus section, the company shall be bable on
summary conviction to a fine not exceeding five pounds for every day
during which the default continues, and every director, secretary, ana
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officer of the company who is knowingly a party to the default shall be
guilty of a like offence and liable to a Uke penalty.

(2) Sections eighteen and nineteen of the Registration of Business
Names Act, 1916, with respect to the publication in trade catalogues,
trade circulars, show cards, and business letters of certain particulars,

shall after the expiration of three months from the passing of this Act
apply to every company which since the said twenty-second day of

November, nineteen hundred and sixteen, has been registered or, in

the case of a company incorporated outside the United Kingdom
which has since the said twenty-second day of November, nineteen
hundred and sixteen, established a place of business within the United
Kingdom, or which may after the passing of this Act be registered or
establish a place of business within the United Kingdom, as if the
directors of the company were partners in a firm required to be registered

under the first-mentioned Act:

Pro\dded that if special circumstances exist which render it, in

the opinion of the Board, expedient that such an exemption should be
granted, the Board of Trade may by order grant, subject to such con
ditions as may be specified in the order, exemption from the obligations
imposed by this subsection.

3. For the purposes of this Act and of sections twenty-six, seventy-
five, and two hundred and seventy -four of the Companies (Consolida-

tion) Act, 1908, as amended by this Act, the expression ''director'*

shall include any person who occupies the position of a director and any
person in accordance with whose directions or instructions the directors

of a company are accustomed to act,

4. This Act may be cited as the Companies (Particulars as to

Directors) Act, 1917; and the Companies Acts, 1908 and 1913, the
Companies (Foreign Interests) Act, 1917, and this Act may be cited

together as the Companies Acts, 1908 to 1917.

Meaning of
director.

Short title

and atation.

3 &4Geo. 5.

c. 25.

7 & S Geo. 5.

c. z8.
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Extract from Law of Property Act,

1922

[Section 73]

(1) A corporation aggregate may execute a deed by having their
seal affixed thereto in the presence of and attested by their clerk,

secretary or other permanent officer or his deputy, and a member of the
board of directors, council or other governing body of the corporation;
and where the seal of the corporation is affixed to a deed, then, if the
requirements of this sub-section have been complied with the deed
shall be deemed to have been executed in the presence of the proper
persons, and to have taken effect accordingly.

(2) The board of directors, council or other governing body of a
corporation aggregate may, by resolution or otherwise, appoint an
agent either generally or in any particular case, to execute on behalf
of the corporation any agreement or other instrument not under seal

in relation to any matter within the powers of the corporation.

(3) Where a person is authorised under a power of attorney or
under any statutory or other power to convey any interest in property
in the name or on behalf of a corporation sole or aggregate, he may as
attorney sign the name of the corporation in the presence of at least one
witness, and in the case of a deed affix his own seal, and such execution
shall take effect and be valid in hke manner as if the corporation had
executed the conveyance of the interest in the property.

(4) Where a corporation aggregate is authorised under a power of

attorney or under any statutory or other power to convey any interest

in property in the name or on behalf of any person (including another
corporation), then an officer appointed for that purpose by the board of

directors, council or other governing body of the corporation by resolu-

tion or otherwise, may execute the deed or other instrument in the
name of such person; and where an instrument appears to be executed
by an officer so appointed, then, unless the contrary is proved, the
instrument shall be deemed to have been executed by an officer duly
authorised.

(5) The foregoing provisions of this section apply only to deeds and
instruments executed after the commencement of this Act, and in the
case of powers whether the power (if any) was conferred before or after
the commencement of this Act or by this Act.

(6) Notwithstanding anything contained in this section, any mode
of execution or attestation authorised by law or by practice or by the
statute, charter, memorandum or articles, deed of settlement or other
instrument constituting the corporation or regulating the affairs thereof,

shall (in addition to the modes authorised by this section) be as effectual
as if this section had not been passed.
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(7) Where either after or before the commencement of this Act any
property or any interest therein is or has been vested in a corporation
sole, the same shall, unless and until otherwise disposed of by the
corporation, pass and devolve to and vest in and be deemed always to
have passed and devolved to or vested in the successors from time to
time of such corporation.

(8) Where either after or before the commencement of this Act there
is or has been a vacancy in the office of a corporation sole or in the
office of the head of a corporation aggregate (in any case in which
the vacancy affects the status or powers of the corporation) at the
time when, if there had been no vacancy, any interest in or charge
on property would have been acquired by the corporation, such
interest shall, notwithstanding such vacancy, vest and be deemed to have
vested in the successor to such office on his appointment as a corporation
sole, or in the corporation aggregate (as the case may be), but without
prejudice to the right of such successor or of the corporation aggregate
after the appointment of its head officer, to disclaim that interest or

charge.

(9) Any contract or other transaction expressed or purported to be
made with, or any appointment as a custodian or other trustee or as a
personal representative expressed to be made of a corporation sole, at a
time (either after or before the commencement of this Act) when there

is or has been a vacancy in the office, shall on the vacancy being filled

take effect and be deemed to have taken effect as if the vacancy had
been filled before the contract, transaction or appointment was expressed
to be made or was capable of taking effect, and shall be capable of being
enforced, accepted, disclaimed or renounced when the successor is

appointed.

Note:

—

A ‘ corporation aggregate ' is composed of many persons acting on
all solemn occasions by the medium of their common seal

A ‘ corporation sole ' is composed only of one person, such as a
bishop or a beneficed clergyman, or the chamberlain of London.
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Extract from Workmen’s Compensation

Act, 1923

[ Section 19 (i) ]

(i) Where either a receiver is appointed on behalf of the holders
of any debentures of a company secured by a floating charge, or
possession is taken by or on behalf of those debenture-holders of any
property comprised in or subject to the charge, then:

—

(a) if the company has entered into a contract with any insurers in

respect of any liabihty under the principal Act to any workman,
the rights of the company against the insurers in respect of that
liability shall be transferred to and vest in the workman m like

manner as if an order for the winding-up of the company had
been made.

(b) if no such contract has been entered into the amount due in

respect of any compensation under the principal Act, the liability

wherefore accrued before the date of the appointment of the
receiver or of possession being taken as aforesaid, as the case
may be, shall be included amongst the debts which under section
one hundred and seven of the Companies (Consolidation) Act,

1908, are to be paid in prionty to all other debts.
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Company Legislation in the British

Dominions Overseas

AUSTRALIA
The Commonwealth—as a federal unit—has no power to create

corporations or to enact a general code of company law; there are,

therefore, no Commonwealth companies acts.

New South Wales. The pnncipal act is the Companies Act, No.
40 of 1899 (a consolidating act); and the Amending Acts are Nos. 47
of 1900, 22 of 1906, and 9 of 1907. A special act is the Companies
(Death Duties) Act, No. 30 of 1901.
These acts comprise, with small exceptions, the provisions of the

English Companies Acts, 1862, 1867, 1870, 1877, 1883, 1890, and 1898,
and consequently comprise the sections of the English Consolidation
Act, which reproduce the provisions of the English Companies Acts
mentioned above.
The provisions of the English Companies Acts (other than those

mentioned above) passed subsequently to 1877 have not been followed
in New South Wales.
Among the special features of the company law of New South Wales

the system of ‘no-liability'* companies ought to be noted—a system
which has been found useful for mining companies in Australia as in
Canada. For the protection of creditors a ‘no-liability’ company is

bound to use the words ‘no liability’ as the last two words of its name,
and no goods may be ordered on behalf of a company of this class except
on paper bearing the company’s name, induding the words ‘no
liability.’

Attention should also be drawn to the Death Duties Act of 1901,
under which every company incorporated outside New South Wales for

the purpose of mining or of carrying on an agricultural industry in

New South Wales is bound to have a registered office in the Colony,
and every such company is to be liable to the Government of New
South Wales for the payment of death duties on the death of a member
of the company wherever such member may be domialed. The effect

of the Act is, however, greatly lessened by a proviso that the duty shall

not be payable where the value of the shares held by the member at the
time of his death does not exceed £1000 .

An interesting provision not found in the English Consolidation Act
is that by which, on the reconstruction of an old company, the assets

can be vested in the new company by the Governor's proclamation,
made on the recommendation of the Chief Judge, or Judge in Equity.
A notable omission is a power for the voluntary liquidator, with the
sanction of the Court, to prosecute delinquent directors.

As regards Foreign Companies, every foreign company must register

its name, a copy of its memorandum and articles, the name and address
of its agent, and the situation of its principal office in New South Wales.

* A * no liability ' company means a company fonned with no liability on the part of
Its members.
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South Australia. The acts relating to companies are the Com-
panies (Consolidation) Act, No. 557 of 1892, and two amending acts,
No. 576 of 1893 and No. 1914 of 1906. There is also the Life Assurance
Companies Act, 1882.
Among the differences between the English Act and those of South

Australia attention should be called to the provision that under South
Australian law no call can be made in a winding up for the benefit of
vendors' shares in order to place vendors' shares on an equality with
shares which have been paid for in cash. This provision may work
not unfairly in cases where the property which the vendor has sold
to the company is of a speculative character, such, for instance, as a
mine. WTicre, however, the vendor has handed over property not of a
speculative character but intnnsically worth the price paid for it by the
company, it would seem to be somewhat hard that the shares issued
to the vendor should be postponed to the shares for which cash was paid,
especially in cases where the vendors' shares have been sold to pur-
chaseis.

South Australia has adopted the system of ‘no-liabihty ’ companies,
and a provision is inserted that directors shall be personally liable for
payment of wages not exceeding four weeks owang by such companies.
An interesting addition is the requirement that ‘the registered oftice

is to be accessible to the public for not less than four hours on at least

two days in each w'eek. Secretary to be appointed and to attend at
the registered office at the times when it is accessible to the public.'

It is not possible to form a guarantee company, nor are there any
provisions relating to share warrants to bearer.

As regards Foreign Companies, it is provided that a foreign company
must appoint an attorney resident in the Colony empowered to sue and
be sued in any civil or cnminal proceedings, and must file together with
the power of attorney a declaration giving details as to the incorporation
of the company, and the execution of the power of attorney; further,

that a foreign company must have an office in the Colony where docu-
ments can be served, and that three months' notice of intention on the
part of a foreign company to cease business shall be given in the Govern-
ment Gazette, and that for three months after such publication legal

and other documents may be served on the attorney or at the company's
office.

Queensland. The principal act is the Companies Act, No. 4 of 1863,
and the amending acts are the Companies Act Amendment Acts,
Nos. 18 of 1889, 13 of 1909 and 10 of 1913.

There are also the following acts;

—

The British Companies Act, No. 31 of 1886.

The Mining Companies Act, No. iq of 1886.

The Dividend Duty Act, No. 10 of 1890.

The Companies Act, No. 10 of 1891.

The Companies (Winding-up) Act, No. 24 of 1892.
The Companies Act, No. 4 of 1893.
The Reconstructed Companies Act, No. 19 of 1894.
The Foreign Companies Act, No. 2 of 1895.
The Companies Act, No. 2i of 1896.
Life Assurance Companies Act, No. 20 of 1901.

Life Assurance Companies (Amendment) Act, No. 29 of 1923.
These acts embody the majority of, the provisions of the English

Companies (Consolidation) Act, 1908.

By the Mining Companies Act, 1886, a system of 'no-liabiiity*

companies is created for mining companies.
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There are no provisions relative to share warrants to bearer.

As regards Foreign Companies, the acts provide for the registration in

Queensland of companies formed in other parts of the British Empire.
Such companies desiring to be registered must forward a certificate of
incorporation, together with a certified copy of the memorandum and
articles of association, to the Registrar and pay the prescribed fees,

which shall not exceed the fees payable upon the registration of a
joint stock company under the laws of Queensland. British com-
panies, when registered, to have the same rights and privileges,

including the tight to hold land, as Queensland companies. In
the event of the winding up of a registered British company, any
land in Queensland shall, subject to any valid mortgages subsisting
thereon, be applicable in the first instance in payment and discharge of

the debts of the company contracted within Queensland in pnonty to
all other debts.

There is also provision for registration in Queensland of foreign
companies, that is to sav, companies incorporated according to the laws
of a country other than a part of His Majesty's Dominions. Such
companies desiring to be registered must forward a certificate of

incorporation and documents shomng constitution, in the same way as
British ('ompanies, to the Registrar, and pay the prescribed fees, which
are not to exceed the fees payable upon the registration of a Queensland
company. Foreign companies, when registered, to have the right to
sue and be sued in the Queensland Courts.

Tasmania. The principal act is No. 66 of 1920 (a Consolidating Act),
to wluch there have been two amendments, the Companies Amendment
Act, No. 77 of 1922 and No. 23 of 1923.
There are also the Mining Companies (Foreign) Act, No. i6 of 1884,

and the Life Assurance Companies Act, No. 6 of 1874.
No. 66 of 1920 follows in the main the English Companies (Con-

solidation) Act of 1908.

Victoria. All company legislation is consolidated in the Companies
Act, No. 2631 of 1915, to which there has only been one amendment,
No. 3073 of 1920. No. 2631 of 1915 follows in the main the English
Companies (Consolidation) Act of igo8.

West Australia. The principal act is the Companies Act, No. 8 of
1893 (a Consolidating Act), to which there have been the following
amendments: the Companies Act Amendment Acts, Nos. 2 of 1896,

35 of 1897, 54 of 1899, and 19 of 1902.

There are also the following special acts:

—

The Companies Duty Act, Ng. 6 of 1899.
The Banking Companies Act, No. i of 1837.
The Banking Companies Amendment Act, No. 24 of 1905.
The Banking Companies Amendment Act, No. 31 of 1922.
The Life Assurance Companies Act, No. 12 of 1889.
The Life Assurance Companies Amendment Act, Nc. 12 of 1905,

As in the acts ot South Australia, the law of Western Australia
provides that no call shall be made in a winding up for the benefit of
vendors' shares, and in order to place vendors' shares on an equality
with shares which have been paid for in cash.

In Western Australia, as in the other Australian Colonies, the
S3^tem of 'no-liability' companies has been adopted.
An important provision, which is not contained in English company

law, requires directors to appoint a secretary.
As regards Foreign Companies, it is provided that a foreign company

must appoint an attorney resident in the Colony empowered to sue and
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be sued in any civil or criminal proceedings, and must file, together
with the power of attorney, a declaration giving details as to the incor-
poration of the company. A foreign company must have an office in
the Colony where documents can be served. Three months' notice of
intention on the part of a foreign company to cease business must be
given in the Government Gazette, and for three months after such
pubhcation legal and other documents may be served on the attorney
or at the company's office.

It is further provided that every foreign company carrying on
business within the Colony must keep a Colonial register. There are
no provisions relating to share warrants to bearer.

CANADA.
I. The Dominion Companies Act.

The principal act is No. 79 of 1906, and the amending acts are No. 16
of 1908, No. 23 of 1914, No. 25 of 1917, No. 14 of 1918, and No. 39 of

1923. There are also separate acts dealing with special classes of
compames, e.g. Loan Companies Act (No. 40 of 1914) and Amending
Acts, No. 14 of 1920 and No. 31 of 1922, and Trust Companies Act
(No. 55 of 1914) and Amending Acts, No. 21 of 1920 and No. 51 of 1922.
The main features and pro\'isions of the principal Act, No. 79 of 1906,

are as follows:

—

Incorporation is obtained by application for Letters Patent to the
Secretary of State by not less than five persons. (S. 5 of 1906.)

Busine.ss is not to be commenced, under penalty of liability of the
directors to the creditors, until 10 per cent, of the capital has been
subscribed and paid for. (S. 26 of 1906.)

Upon the passing of a special resolution, an application may be
made to, and sanctioned by, the Secretary of State for the issue of
supplementary Letters Patent enlarging the company’s powers. No
apphcation to the Court is necessary as under the English Consolida-
tion Act, nor are any restnctions analogous to those laid down by
s. 9 of that Act imposed on the Secretary of State. (Ss. 34-37 of 1906.)
Every shareholder is individually liable to the creditors of the

company to an amount equal to that unpaid on his shares, but is not
‘liable to an action therefor by any creditor until an execution against
the company has been returned unsatisfied in whole or in part.' (S. 39
of 1906.)
Every prospectus to specify the dates of, and the parties to, any

contract entered into by the company or the promoters, and any
prospectus not giving the required information to be deemed fraudulent
(S. 43 of 1906, cf. s. 81 of English Consolidation Act.)

Unless the Letters Patent authorise such purchase, a company
cannot use any of its funds in the purchase of stock in any other
corporation until the directors have been expressly authorised by a
bye-law, sanctioned by not less than two-thirds in value of the capital
represented at a meeting called lor the purpose. (S. 44 of 1906.)
The sanction of a bye-law passed by a three-fourths majority of

shareholders present at a meeting representing two-thirds of the stock
of a company must be obtained by the directors before issuing preference
stock. (S. 4 7 of 1906.

)

Subdivision, increase, and reduction of capital may be carried
through by a bye-law made by the directors, wtSch must be passed by
the shareholders, and confirmed by supplementary Letters Patent.
Before increase can be made, 90 per cent, of the existing capital of the
comply must be subscribed, and 50 per cent, thereon must have been
paid in. (Ss. 51-57 of 1906.)



DOMINION LEGISLATION 577

Borrowing powers can only be exercised if sanctioned by a vote of
not less than two-thirds in value of the subscribed stock represented at
a general meeting duly called for the purpose. This restriction,
however, does not apply to the borrowing of money on bills of exchange
or promissory notes. (S. 69 of 1906.)

Directors are made jointly and severally liable; if they declare
and pay a dividend when the company is insolvent, or which would
make the company insolvent (s. 82 of 1906); if they make loans to
shareholders (s. 84 of 1906); they are also made liable to clerks,

labourers, servants and apprentices "for all debts not exceeding six
months* wages, due for service performed for the company whilst they
are directors." No director, however, can be sued unless the company
is sued within one year after the debt becomes due, nor unless an
execution against the company has been returned unsatisfied. (S. 85
of 1906.)
The provisions as to the books to be kept by a company are similar

to those contained in the English Consolidation Act, but a register
of transfers is added, in which must be entered the particulars of every
transfer of shares in the company. (Ss. 89 and 90 of 1906.)
Upon the application of shareholders representing one-fourth in

value of the issued capital stock of a company, a Judge may appoint an
inspector to investigate the affairs and management of the company
and the expenses of the investigation arc payable by the company or
by the applicants as the Judge may direct. (S. 92 of 1906.)
The company may, by resolution, appoint an inspector with the

same powers as if he had been appointed by a judge. (S. 93 of 1906.)
Directors must lay before shareholders annually a full printed

statement of the affairs and financial position of the company at or
before each general meeting. (S. 105 of 1906.)
A statement corresponding to the annual return under S. 26 of

the English Consolidation Act of 1908, containing particulars of the
subscribed and issued capital of the company, but with only a list of
those who have ceased to be shareholders of the company, is to be sent
to the Secretary of State whensoever he makes a written request
therefor, but not otherwise. (S. 106 of 1906.)

Ss. 120-176 of 1906 correspond to the sections dealing with the
like subjects in the English Companies Clauses Act, 1845, and deal
entirely wdth companies incorporated by special Act of Parliament.

Ss. 177-257 of 1906 deal writh loan companies. Loan compames
in Canada, before electing directors, must obtain a subscription of
100,000 dollars, and deposit 50,000 dollars with the Minister of Finance
(s. 190 of 1906), and before obtaining a certificate to carry on business
must obtain a subscription of 300,000 dollars and deposit 100,000
dollars. (S. 193 of 1906,) The total amount of liabilities to the public
(exclusive of debentures) must not exceed four times the amount paid
up on the company's capital. (Ss. 200 and 201 of 1906.) Every
company must file with the Minister of Finance annually a statement
showing capital, assets, and liabilities, amount and nature of invest-
ments, and extent and value of land held by the company. (S. 255
of 1906.)

Ss, 258-268 of 1906 deal with British loan companies, which term
is interpreted to mean any institution or corporation duly incorporated
under the laws of the Parliament of the United Kingdom, for theSse of lending money. A British loan company may carry on

5SS in Canada after obtaining a licence from the Secretary of
State, and is thereupon free from the regulations which appl}*^ to other
loan companies, with the exception of duty of making returns to
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the Minister of Finance of all the business done by it in Canada, at
the same time and in the same manner as if the company were not a
British loan company.

Ss. 269^-273 of 1906 apply to British and Foreign mining companies,
which must obtain a licence before carrying on mining operations, and
must make returns, when required, to the Secretary of State, of all

business done by them under the licence.

The changes introduced by the amending acts are nearly all in the
direction of conforming to the English Act of 1908.

All loan and trust companies incorporated after the passing of the
Loan and Trust Companies Acts are incorporated under these acts,

and certain of their pro\'isions apply also to loan and trust companies
incorporated under the principal Act of 1906.
The Dominion Acts dealing with the winding-up of companies, on

the other hand, are based on the winding-up provisions of the English
Companies Act of 1862. The Dominion Winding-up Acts consist of

Chapter 144 of the Revised Statutes, 1906, and amending Acts of 1907
and 1908 (2).

There are but few additions to note, viz. :

—

(1) The Court may make a winding-up order when the capital

stock is impaired to the extent of 25 per cent., and when the Court
is satisfied that the lost capital is not likely to be restored within a
year.

(2) An incorporated company may be appointed liqidator.

(3) The Court may appoint solicitor and counsel to represent
any class of shareholders, and the persons in each class shall be
bound by the acts of the solicitor and counsel.
There is also one important omission, viz.: the provisions for pur-

chasing the interests of dissenting shareholders in reconstructions.
Finally, in this connection, it should be noted that the provisions

of the English Winding-up Act of 1890, have not been adopted in any
respect.

II. Provincial Laws,

Alberta.

The law relating to joint stock companies in Alberta is contained in

the Companies Act, No. 156 of 1922, the Companies (Foreign) Act,
No. 157 of 1922, the Companies (Trust) Act, No. 167 of 1922, the
Companies (Winding-up) Act, No. 170 of 1922, and the Insurance
(Alberta) Act, No. 17 1 of 1922. These are all consohdating acts.

The Companies Act, No. 156 of 1922, follows the main provisions of

the Enghsh Act of 1908. The following variations may be noted:

—

S. 5. Any three or more persons may form a company except for
the construction or operation of railways, telegraphs, banking
or insurance.

SS. 64-70. Special provisions for mining companies.

Companies Foreign Act, No. 157 of 1922. A foreign company means
any company or association incorporated otherwise t han by an ordinance
of the North-west Territories passed prior to ist September, 1905, or by
an act of the Legislature of the Province of Alberta, or by an act of the
Parliament of Canada [s. 2 {df[, but does not include a foreign insurance
company (s. 3). No foreign company may carry on business in Alberta
unless registered (s. 4). When registered it has the same powers and
privileges as a company incorporated under the Companies Act (s. 6).
An unregistered company cannot sue (s. 11) or hold lands (s. 12).
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The Companies (Trust) Act, No, 167 of 1922, deals specially with
trust companies.

The Companies (Windin"- up) Act, No. 170 of 1922, contains special

provisions for winding-up, more detailed than in the ICnglish Act.

British Columbia.

The law relating to Joint Stock Companies in British Columbia is

contained in a principal (Consolidating) Act, No. 10 of 1921 (first

session) and Amending Acts, No. 8 of 1921 (second session), and No. ii

of 1922.
The Trust Companies Act, No. ii of 1921, and Amending Acts, No. 12

of 1922 and No. 5 of 1923, deal specially with trust companies.
The Companies Act, No. 10 of 1921, follows the English Act of 1908

in the main, but is stricter in detail.

Manitoba.

The principal acts are the Companies Act, No, 35 of 1913, the
Insurance Companies Act, No. 98 of 1913, Mining Companies Act,
No. 129 of 1913, and the Wmding-up of Companies Act, No. 205 of 1913.
The only amending acts are to the Companies Act, and they are Nos.

22 and 23 of 1914, and No. 12 of 1917. No, 24 of 191^ deals with
companies incorporated under private acts of the legislature of Mani-
toba, and the Company Fees Act, No. 21 of 1914, provides for increased
fees on an increase of capital.

Nova Scotia.

Company legislation in Nova Scotia was revised and consolidated in

1921*
The principal act, which follows the main English Act with only a

few exceptions, is the Nova Scotia Companies Act, No, 19 of 1921.
The Amending Acts are No. 48 of 1922 and No. 63 of 1923. The first

amending act provides for the registration of associations not for profit

on the lines of section 20 of the EnglLsh Act, and the second merely
corrects a misprint in the first.

Special acts are the Trust Companies Act, No. 3 of 1922, with Amend-
ing Acts, Nos, 64 and 65 of 1923, and the Loan Companies Act, No. 4 of

1922, with an Amending Act, No. 66 of 1923.

Ontario.

The statutes of Ontario were last consolidated in 1914. The principal
acts dealing with companies are:

—

No. 178 of 1914 (Companies ^t).
179
180
181
182

183
184

189
tgo
31
31 of 19x8

(Licensing of Extra-Provincial Companies Act).
(Telegraph Companies Act).
(Timber Sliding Companies Act).
(Companies for Construction of Wharfs and

Harbours Act).
(Insurance Act).
(Loan and Trust Companies Act).

(Railways Act).
(Public Utility Corporations Act).

(Guarantee Corporations Act).

(Hydro-Electric Railways Act),

(Tdephone Systems Act).

20
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The Amending Acts are:

—

Companies Act, Nos. 29 of 1914, 35 of 1916, 38 of 1917, 41 of 1919,
53 of 1920, 58 of 1021, and 37 of 1923.

Timber'Sliding Companies Act, No. 59 of 1921.
Insurance Act, Nos. 30 of 1914, 30 of 1915, 36 of 191O, 55 of 1920,

60 of 1921, and bi of 1922.
Loan and Trust Companies Act, Nos. 42 of 1919, 61 of 1921, and

03 of 1922.
Railways Act, Nos. 39 of 1917, 30 of 1918, 44 of 1919, and 66 and 67

of 1922.
HydrO'Electric Railways Act, Nos. 32 of 1915, 37 of 1916, 45 of

1919, and 57 of 1920.
Telephone Systems Act, Nos. 43 of 1919, 62 of 1921, and 70 of 1922.

Quebec.

The statutes of Quebec were last consolidated in 1909. The provi-
sions dealing with companies are contained in articles 5957-7096 of the
revised statutes of that year and in the Trust Companies Act, No. 44
of 1913. The articles of the 1909 statutes are arranged under the
following sections, which practically represent separate acts:

—

Section I. Joint Stock Companies General Clauses Act.

,, 2. Incorporation of Joint Stock Companies by Letters
Patent.

„ 3. Declaration to be made by Incorporated Companies.

,, 4. Extra-Provincial Corporations and Joint Stock
Companies.

„ 5. Special Provisions regarding certain Companies and
Corporations.

„ 6. Voluntary Winding-up of Joint Stock Companies.
,, 7. Gas and Water Companies.

,, 8. Electric Light and Water Companies.

„ 10. Electric Telegraph Companies.

,, II. Electric Telephone Companies.
,, 12. Timber-Sliding Companies.

,, 13. Companies for Construction of Roads, etc.

,, 14. Companies for Stoning Roads.

„ 15. Railway Companies.

„ 16. Companies for Erection of Snow Fences.

„ 17. Proprietors of Mines.

„ 18. Mining Companies.

„ 19. Co-operative Syndicates.

„ 20. Safe-Deposit Companies.

„ 21. Cemetery Companies.

„ 22. Insurance Companies.

„ 23. Diocesan Mutual Insurance Companies.

„ 24. Butter and Cheese Factories Mutual Fire Insurance
Companies.

,, 25. Inspiection of Trust Companies.
The Amending Acts (up to the year 1919) are as follows:

—

Amending Section i. No. 42 of 1917 and 6i of 1918.

„ 2. „ 43 of 1917 and 64 of 1919.

.. 3- .. 33 of 19*0, 42 of 1912, and 51 of 1914.
„ „ 5 - .. 44 of 19*7. aad 62 of 1918.

.. 6. .. 65 of 1919.

„ „ 8. „ 41 of 1911.

.. *o. 45 of 1917.
II. .. 63 of 1918.
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Amending Section 12. No. 64 of 1918,

M 15- .. 42 of 1913. 52 and 53 of I9i4> 67 of

1915, and 66 of 1919.

», ,» 18. ,, 34 of 1910.

,, ,, 19. ** 68 of 1915 and 65 of 1918.

„ ,, 22. „ 66 and 67 of 1918 and 67 of 1919.

Saskatchewan.

The statutes of Saskatchewan were last revised in 1920. The
principal acts dealing with companies are:

—

Companies Act, No. 76 of 1920.
Trust Companies Act, No. 77 of 1920.
Loan Companies Act, No. 78 of 1920.
Saskatchewan Railway Act, No. 79 of 1920.

Guarantee Companies Securities Act, No. 80 of 1920.

Public Utilities Companies Act, No. 81 of 1920.
Companies Winding-up Act, No. 82 of 1920.
Saskatchewan Insurance Act, No. 84 of 1920.

Up to 1923 there have been the following Amending Acts:—
To the Companies Act, Nos. 33 of 1920, 33 of 1921-22, and 26 of

1923.
To the Trust Companies Act. No. 34 of 192 1 -22.

To the Saskatchewan Insurance Act, No. 27 of 1923.

NEW ZEALAND.
The Companies Acts are as follows:

—

No. 26 of 1908, which is the pnncipal act, and the following
Amending Acts, viz. No. 26 of 1910, No. 31 of 1919, No. 34 of

1920, and No. 35 of 1921.
The principal act of 1908 follows in the main the provisions of the

English Act of 1908, subject to certain variations, of which the
following may be noted :

—

Section 5. No association of more than ten pei*sons may carry
on business for gain unless incorporated.

„ 31. Every share certificate must state particulars of any
preferential or limited rights or conditions
attaching to the shares or stock specified therein.

,, 73. No director of a company other than a private
company may receive fees or other remuneration
if he is in debt to the company for calls or has
been absent from board meetings for tliree

months without the consent of the I3oard.

Sections 164-172. Private Companies. The number of members
must not exceed 25; all the authorised
share capital must be subscribed for in

the memorandum of association.

„ 297-309. Special provisions regarding companies in-

corporated outside the Dominion.
M 326-339. Special provisions relating to fire and marine

insurance companies.

M 34<^~37o* Special provisions relating to mining corn-

companies, including a prohibition of

transfers in blank (s. 349).

INDIA.
The Companies Acts are as follows:

—

Indian Companies Act, No. 7 of 1913, which is the principal act,

and Amending Acts, Nos. 11 of 1914 and 42 of 1920.
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The English Act of 1908 is followed almost verbatim. The follow-
ing variations are noteworthy:—

Section 75. Anyoflicialstatement by a company of its authorised
capital shall contain also the amount subscribed
and paid-up.

,, 100. Adds the words ‘misleading or’ to ‘untrue’ in s. 84
(a) (b) (r) of the English act.

,, 137. Gives the Kegistrar, on jierusal of any document
required to be submitted to him under the Act,
power to call for any information or explanation

UNION OF SOUTH AFRICA.
A Companies (Consolidating) Act for the Union, based on the

English Act of 1908, has been drafted, and the Bill has been twice
before the South African Parliament, but has not yet passed into law.

At present, therefore, each of the provinces has its own company legisla-

tion.

Cape of Good Hope.

The law relating to companies is contained in three acts -the Com-
panies Act, No. 25 of 1892 (a Consohdatmg Act), the Company Deben-
tures Act, No. 43 of 1895, and the Companies Act Amendment Act,

No. 8 of 1906, which deals, inter aha, with foreign companies.
The law of Cape Colony does not comprise any of the provisions of

the English Consohdation Act winch reproduce the English Acts of

1900 and 1907,
The most important point of difference in the Companies Acts of

C.ape Colony as compared with the corresponding sections of the English
Consolidation Act is the extension to voluntary liquidations of the
provisions as to inquiry into the causes of the failure of a company
and as to the conduct of its directors which, under the Imperial law,
are applicable only in the case of companies ordered by the Court to be
wound up compulsorily. Under the provisions of the Act of 1892, the
liquidator in a voluntary liquidation in Cape Colony can apply to the
Court for an order that the promoters or directors be publicly examined
in the same way as if the company were in compulsory liquidation.

NataU

The principal act relating to companies in Natal is the Companies
(Joint Stock) Act, No. 10 of 1864, and the amending acts are No. 18 of

1865. No. 19 of 1893, and No. 3 of 1896.

There are also the Companies (Winding-up) Act, No. 19 of 1866, and
the Share Pledge Act, No. 33 of 1899.

The company law of Natal is in every respect very slight, and some
measure of its shghtness may be found in the fact that the principal

law ot 1864 contains only seventeen sections, while the sections of the
first of the English Companies Acts (1862) are 212 in number.
By the Law of 1864, a joint stock company is defined as a partner-

.ship in which the capital is divided into shares transferable ‘without
the express consent of all the partners,’ and must consist of more than
ten persons (s. i).

Any ioint stock company may obtain a certificate of registration

with limited liability upon application to the Registrar of De^, with
Whom it is necessary to file the deed of settlement executed by not less

than ten shareholders holding shares to the amount in the aggregate of
not less than three-fourths of the nominal capital of the company, and
having paid up on account of the shares not less than per cent.

(
8. 2).
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No increase can be made in the nominal capital of any company unless
a deed is produced to the Registrar executed by shareholders holding
shares to the amount in the aggregate of at least three-fourths of the
proposed increase of capital unless it is proved that not less than £$
per cent, has been paid up by the holders (s. 6).

Apparently, any company has full power to change its objects by
sending to the Registrar of Deeds a copy of a supplementary deed of

settlement, but such supplementar\>' deed would, apparently, have to be
executed by every shareholdei (s. 7).

An important provision is contained in the first section of Law No. 18
ot 1865, which provides that ‘if an execution be issued against the
property of a company, and if there cannot be found sufficient whereon
to levy, then such execution may be issued against any of the share-
holders to the extent of the portions of their shares respectively in the
capital of the company not then paid up.' No such execution, however
is to be permitted to be issued against any shareholder except upon an
Order of the Court.
By the Companies Amendment Law, No. 19 of 1893, it is provided

that, in the case of companies thereafter registered, every share shall be
deemed to have been issued and to be held subject to the payment of

the whole amount thereof unless it has otherwise been determined by a
contract duly made in wnting and filed Avith the Registrar of Deeds at
or before the issue of such share, and every director who issues any
document entitling any person to a fully paid-up share when the whole
amount of such share has not been paid up in cash shall be liable to a
fine not exceeding ;^iooo or to impnsonment for any penod not exceed-
ing two years, or tb both such fine and imprisonment.

Orange Free State*

The principal act relating to companies is chapter 100 of the statute
law of the Orange Free State, wluch w^as codified in 1891. Chapter 103
of the statutes deals with Insurance Companies; law No. 2 of 1892
relates to wanding-up; law' No. 4 of 1892 relates to trusts and trustees of

joint stock companies, and the companies amendment ordinance No. 24
of 1892 provides for, among other matters, the registration of foreign

companies.
By the codified I^w of 1891 a joint stock company is defined as one

in which the capital is divided into shares transferable without the
express consent of all the shareholders, and the minimum number of

shareholders is fixed at tw'cnty-five. By the Ordinance of 1904 the
number of shareholders necessary to form a company is reduced from
twenty-five to seven.

As in Natal, if any execution be granted against the property of a
company and if no sufficient property is found on which such execution
can be levied, the execution may then be issued against any share-

holders to the extent of the then unpaid portion of their respective

shares in the company. Such execution, however, can only be levied

against a shareholder with the sanction of the Court (s. 12 of 1891),

By the twentieth section no one may be appointed or act

as auditor of a company if one or more of the directors of the
company is liis partner of partners, or if one or more of the directors of

the company is or are connected by blood or affinity with such person
whether in ascending, descending, or collateral line up to and including

the third degree.

Under the Ordinance of 1904 every foreign company must file

particulars of its constitution before commencing business, and must
me annually a return giving particulars of capital, the address of its
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principal office, and the name of its agent in the Colony on whom docu-
ments may be served.

TransvaaL

There is only one statute relating to companies in the Transvaal

—

the Companies Act, No. 31 of 1909.
Tins Act IS founded upon the English Consolidation Act, and great

care has been taken by the draftsman to adopt the exact wording of the
English Consolidation Act. so that decisions of the Courts of this

country will be of service to the Courts of the Transvaal.
By the passing of the above-named Act a real advance has been made

towards the unification of company law throughout the Empire.

Southern Rhodesia.

The law lelating to joint stock companies in Southern Rhodesia is

contained in a pnncipal act— Ordinance No. 2 of 1895- -and the follow-

ing amending acts Companies Ordinance Amendment Ordinances,
Nos. 11 of igjo, 8 of 1918, 3 of 1920 and 14 of 1921.

Also by Order in Council, dated 28th November, 1914, sections 34,

43 and 36 of the English Act of 1908 were extended to Southern
Rhodesia.
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** Abonnement,’’ 349

Abroad
duty on marketable securities issued. 292
execution of deeds, 454
seal for use, 454, 455

Accident Insurance Policy
definition of, 304
duty on, 304

Actions
by director against co-directors, 125
company in winding-up, 186, 187
creditors, by, on claims in winding-up, 198
liquidator, by, 189
staying, in winding-up, 187. 198

Accounts, 19, 134, et seq. And see Capital and dividend accounts;

Secretary ; Share capital ; Allotment and application account
analysis of cash books, 139
analysis of petty cash, 136
articles provide for, 19
audit, 19, 147, et seq. And see Audit
auditor's report upon, 149
balance sheet, 140. And see Balance sheet

bank balance, daily return showing, 135
banking accounts, separate, 136
books of account, as to, 135

what to include, 135
branches, 136, 137

cash disbursements from main office, 137
periodical reports from, 140

call cash book, 142
capital, 14 1. And see Capital account
cash book, 135, 142, 143. 267

analysis of, 139
daily entries, 135

cashier, 136
checking by secretary of bank balances, 139
cheques, 140, 141, 142

secretary's duty as to. 140, 142
corporation profits tax, 143
creditors, as to, 143
debentures, interest in, in compiling, 143
debts, collecting, 146
defalcations, avoidance of, 136
departments, summary of, 140
dividend warrants, 144, 145. And see Dividend warrants
dividends, cheques for, 142
exchange, rates of, 135

607
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Aooounts

—

continued
expenditure, classification of, 139
foreign branches, 137, 138. And see Foreign branches

cash system in case of, 138
defalcations, how minimised, 138

heads of departments to countersign cashier's payments, 136
imprest funds, 136
income tax, 143, 253
invoices, 140
journalising entries in cash book, 142, 143
ledger, 143
liquidator's, 193, 202, 210

form of, 210
materials, payments for, 137
petty cash, 136, 139
petty cash balance, 139

branches, in case of. 136
dockets, 136

postage, 136
recurring commitments, 135
reports from particular officials, 140
salaries, 135, 139
secretary, duties of, regarding, 134. 133, 145
share capital, 14

1

allotment account, 14

1

application account, 14

1

separate banking accounts, 1 36
subsidiary companies, 138, 139
transfer fees, 142
travelling audit, 138
travelUng expenses, 136
vouchers, I40
wages, 135, 137, 139
works separate from head office. 137

Aocountant, 135* 144
transfer and registration fees to l>e collected by, 142
warrants for dividends

;
preparation of, 144

Address
members, of, 100
particulars of change, to be filed, 331
regiistered office. 97

Adhesive stamps* And see stamp duty
bills ‘ payable on demand,' on, 298
cancellation of, 285
foreign bills, 298
letter of renunciation, on a, 290
notary public, protest by. 300

Adjonnuneats* 116. And see Meeting

Adjudicatioil stamp, 286, 309. And see Stamp duty
circular of Inland Revenue relating to, 326 330
on all gifts inter vivos, 291, 309

Admioistranon
liquidator can take out, 189

Admiiugtrators* And see Executors
form of request to be placed on register, 384

Advertisemeiit of meetings, 94
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'AfUdavit
debts, proof of (winding-up), in, 197
duty on, 290
petition for reduction of capital, supporting, 31
proof of debts in windmg-up, 197
stamp on, 290

Agency
country where created determines law of, 216

Agreement for sale
reconstruction scheme, on a, 172

Agenda, 267. And see Minutes
agenda Ixiok now not generally used, 267
board meetings, for, 266, 268

secretary to prepare agenda paper for, 126
cash book to be produced, 267
chairman's notes of, 269, 270
circulation of agenda ])apei. 268

if confidential, chairman's authority required, 268
destruction of agenda paper, 268
inspection of minute books, 270
reading and signing of previous minut*»s. 267
secretary, duty to prepare, 267, 268

filing documents, 267
n<jtes of proceedings, should take 269, 270
preceding meeting, should hand chairman agenda for, 268
should read agencla paper, 267

Agent
liquidator may employ, r()5

shares, may apply for, 7, 44
Agreements

duty on, 290, 319, 320
filing of, 280

Aliens
may subscribe memorandum of association, 7

Allotment, 30
amount payable on application, minimum, 40, 41
appliaition and allotment sheet, form of, 368
avoiding of, 40
certificates on, 43
contract for, not in writing; rights of Registrar, 310, 311
contract, how completed on, 45
delegation of, not by directors, 44, 43
directors, liability where minimum subscription not subscribed, 40
duty jxiyable on letters of, 290, 316, 321
filing of return with Registrar, 41
first, return of subscriliers' money in certain cases, 39
form of a])phcation for, 42
form of resolution as to, 42
formal, wdicjii unnecessary, 7
fonns of letters of, 309-371
inffint, to, 43

* knowingly%' 45
invalid, may l>e, 44
irregular, avoidance of, 40

effect of, 460
ratification, w'hen, 44

legal decisions on, 44
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Allotment—continued
letter of, forms of, 41, 42, 369-371. And see Allotment letter

stamp on, 43
minimum subscription prior to any, 37

asccrtiiinment of, must precede, 38, 39
reconstruction scheme, new shares, filing of contract, 177
resolution for allotment of shares, form of, 13

1

restrictions as to, 39, 459, 460
return as to, 41, 461, 462

filing of, 332
secretary's duty to despatch letters of, 41
statement in lieu of prospectus to be filed before. 38
time for, after application for shares, 45
what constitutes, 44
when contract complete, 45
wrongful, damages for, 40

Allotment account, 14

1

Allotment letter

forms
interim certificate, with, 371
receipts for amount due, 370
with one receipt, 369

Allottee
damages to, on wrongful allotment by directors, 40

Alteration
articles of association, of, 23-25. And see Articles of Association

Amalgamations, 179, 204. See also l^econst ruction

Amendment, iii, 13^, 272
amendment to an, 132, 133
chairman of meeting and, iii, 132, 272

‘ carried unanimously,* fact to be recorded, 272
improperly refusing to put an, iii, 132

* netn. con/ meaning of expression, 272. 273
resolutions, to, 132, 272

chairman improperly withholding, 132
minu'ting motions of proposed, 272
more than one, w'here, 132
must be within scope of notice convening meeting, 132
procedure at, 272
second meeting, at, 133
secretary's duties on, 272
seconder, where no, 272
show of hands, exact numbers on, not necessary to record, 272

second meeting, as to moving at, 133
‘ And reduced ’

words, when required after name of company, 31

Annual gmieral meeting, 100, 449. See Meetings
articles provide for, 109
auditors, appointment at, 148, 271
company to hold, 449
must be held every year, 109
report on company usually precedes, 109

contents of, 109
secretary's duty as to, Z09

Annual iniereet» definition of. 257

Annual rwvt»
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AmiwJ taiiiiiiftrx* 79* 94
accuracy, ol, essential, 82
audited balance sheet to be included in, 147
certificates to accompany (private company), 231, 232
contents of, 80
directors, particulars as regards, So, 81
misleading return, 82
particulars required, 80
penalties for default, 82
private company, not for a, 81

no balance sheet in case of, 230
share warrants shown in, 94
statement in form of a balance sheet, 81

date for making up. 81
should be audited, 82

Avpeali
income tax, in case of. 263

Applieation and allotment sheets, 42. 368

Appreciation of assets, 154

Arbitration
dissenting shareholder to reconstruction scheme, price of shares

fixed by, 175
arbitrator’s duties, 175

powers of companies as to, 474
Arrangement

schemes of. And see Scheme of arrangement
Artioles of association, 6

, 7, 9, 10, 17-25
accounts and audit, should provide for, 19
alterations in, 23, 24, 23

control of members over, 24
extent of power, 24
filing of order authorising, 330
minority, alteration must not be oppressive on, 25
provision to be unalterable, held invalid, 24
special resolution for, form of, 131

alteration of, by special resolution, 433
alterations of shareholders’ rights when fixed by, 173
appointments of servants authorised by, how far binding on
comply, 22

attestation of (Scottish companies), 231, 232
borrowing powers of company should be fixed by, i8, 157

generally exercised by directors, 137
business acquired by company, artides should provide for, 18
calls, usually make provision for, 72
company and its members, relations between, 20
Company (Foreign Interests) Act, 1917, statutory restrictioiis on

alterations, 25
company ne^ not have,

secus guarantee or unlimited companies, 17
if none registered, Table A ai^lies, 17

contents of, x8 t

persons deemed to Icnow, 23
contract, how far article providing for employing certain person

constitutes a, 22
copy of, member entitled to, 25

ZQ
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Articles of assodatioii—
directors, provisions ailecting, should be inserted in, i8

contracts by, with company, i8
directors, appointment of, by, 119

qualification shares, holding of, 119
time for acquiring. 120

remuneration of, 121
resignation of, under, 122
signatories may appoint first, 119
vacation of office, 122

dividends, as to, 19, 151, 152
capital, cannot authorise payment out of, 153
cash, articles may authorise payment of, otherwise than in, 152
directors, power of declaring usually vested in, 15

1

post, may be sent by, 156
withholding of, may be authorised by, in cases of trans-

mission, 69
executors, registration of, often provided in, 68
executors’ title to shares, articles usually provide for, 64
fees on registration should be authorised by, 70
filing of, with Registrar, 331
forfeiture of shares for non-payment of calls, 73

director’s |X)wer to annul, 74
terms to be carefully followed, 73
where no power in, Courtis sanction required, 73

form of transfers of shares usually provided for by, 52
^arantee or unlimited companies, 17
increase of capital must be authorised by, 26
infants, often prohibit transfers of shares to, 83
inspection of books, right of. cannot be prevented by, 20
interim dividends, under, 152
interpretation of, 23
legal effect of, 20
lien, usually provide for, 73
meaning of, ff doubtful, how ascertained, 23
meetings should be provided for, by, 18, 109 et seq»

adjournment of, 116
annual general, 109
chairman of, in
convening of, 109, no •

directors to furnish report prior to, 109
to summon meetings, no

meetings of different clas^, 116
poll at, 1 13
proxies, 113, 1x5
quorum, as to, in
resolutions, declaration of chairman at, nz
right to vote at, under, 112

if calls due, may prevent, 112
members, how far bound by, 20
members inter se, how affected by, 2Z
memorandum of association company compared witli» 10

inconsistency between, 23 *

minimum subscription, provision for, 18
nature of, 19
outsiders, effect on, 21
personal representativei may provide for ihazes to be held by, 64, 65
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Artiolei of assodation—
poll, taking of, should be provided for, by, 18
private companies, alteration of, in case of, 229

employees as members, 229, 230
members' right of pre-emption on transfers, 229
number of subscribers to, 229
share warrants to bearer, must not authorise, 229

powers of company cannot be extended by, 19
provisions, what should be inserted in, 18
public company becoming private, 232
public document, a, 23
reduction of Cxipital must be authorised by, 30
registration of, under Act of 1908, 434, 435
regulations of company, how may differ from articles, 19
re-organisation of capital, eflect on, 29
reserve fund, provision for, 19, 154
schemes of reconstruction, alteration of rights of shareholders, 173
secretary, dutj^ of, regarding, 25
shareholders' rights rixed by, how may be modified, 173
share warrants, conditions of, provided by, 88

must not authorise issue of, m case of private companies, 229
special resolutions, copies of, to be annexed to, 130
stamp duty on, 7, 287, 435
statutory provisions as to, 435
statutory nghts of members cannot be abrogated by, 20
Stock Exchange requirements, 19, 337, 338
' surplus assets,' meaning of in, 207
Table A in lieu of, if no articles registered, 17, 434
transfer of shares should be provided for in, 51

directors' consent may be required, 51
how to be signed, should specify, 53

underwriting comnussions should be authonsed by, 75
voting, rights of, under, 112
what are, 9
winding-up cannot be restrained by a provision in, 20

rights of members on a, provisions for, 206, 207
‘ surplus assets,' 207

AaMmnent And see Taxation
appeals from, 263
income tax, of, 235, 256

Alirifl

depreciation of, 153
distribution of (winding-up), 203
surplus, disposal of (winding-up), 206
taxation, 257, 258

Attooiaiioiis incoriK»tted by Royal C9iarier» i, ix

Aifociaiioiii not for profit, statutory provisions as to, 436

Attoitation, 57» 5^
mark, where deed executed by, form of, 380
power of attorney, of, 214
Scotland, in, 251, 252
transfers executed abroad, 454

Attanoy* See Power of Attorney

And see Accounts

Andilon, 147
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Auditors

—

continued
access to company's books* 148
accounts* report of, upon* 149
annual general meeting* appointment of new, 148* 271

. notice of nomination of new* 148
omission to give* 148

appointment of* 147. 471
annual general meeting* at* 147
Board of Trade, by* 147
company bound to appoint* 147
directors* by, 147

cannot themselves be appointed auditors* 147
length of tenure of office, 147
statutor}- report, names to appear in, 147

how recorded in minutes* 271
balance sheet, 147

copies for shareholders, 150
casual vacancies, 148
duties of, 148, 149
inspection of balance sheet, 150
minute of resolution appointing, 271
powers and duties of* 472
production of books, etc.* to, 149
prospectus, names of, etc.* to appear in* 147
remuneration of, 148* 271, 471
report to shareholders on accounts* 149

contents of* 149
inspection of* 150
secretary to read, 150

retiring* 148
rights of* 148
shareholders may appoint, 272
statutory rights of* cannot be insisted upon, 150

Anitralia (CommoiiwMlth of)

comply legislation of* 573
* An^oriflod capitiil** 26

Avoidaiioe
allotment, by applicant on, 39* 40

^ B ’ lift of eoniribiitofief, 200
contents and nature of* 200
liability of transferor after registration, 62

Balance omflcate
on sale by executors, 69
no fee for issue of, 70

Balance ocdai 201
how forced* 201

Balance receipt, 34
form of, 375

Balance dieet
audit of, Z47
auditors to report upon, 149* 150
directors should sign, 130
filing of, 8z
Inla^ Hevenue may require* 233
inspection of, 130
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Biiaaee lOiH/^onUnma
private companies and, 230, 231
secretary should have knowledge of, 140
shareholders should receive prior to annual general meeting, 109
statement in form of, 81, 82
underwriting commissions in, 78

Bank
accounts, 135, 141, 142, 267
certificate from, as to balance in, 267
current account, transfer to, 142
deposit account. 142, 267
deposit, taxation of interest on, 256
pass book, 135

production at board meetings, 126, 267
receipt from, in case of provisional certificates, 43
share capital- application account at, 141

number of persons to carry on business of, 3
Bankruptcy, 69, 196

directors, of, 122
law of ; application to fraudulent preference, 196
secured creditors, law of bankruptcy applies in winding-up, 198
shareholder, of ; devolution of title on, 69

meetings, not entitled to notices of, 100
Table A, provisions of ; as to title to shares on, 65

Bearer
marketable securities to, duty on, 293, 294, 316

BUB of exchange, 12. 296, 544
Companies (Consol.) Act, 1908, under, 544
definition of (Stamp Act, 1891, s. 32), 296
duty on, rates of, 296, 316, 319

exemptions from, 299
fixed duty, how denoted, 298
foreign bills, duty on,* 298
foreign or colonial currency, bill drawn in, 298
inland and foreign bills, distinction between, 298
name of company in, 12
“payable on demand," duty on bills, 297

meaning of expression, 297
payment out of fund, what form orders may take, 297
postdated cheques, 298
unstamped, penalties for issuing, 299

BiQs Of Sale Acts
debentures need not be registered under, 162

VMk transfer, 63
transfers by deed or not, 63
when given, 63

Board meeoiigs, iS, 109, 121, 123, 2O7, 268
agenda paper to be circulated among directors prior to, 268
amcles usually provide for, 123. 124
business at, 267, 268
cash position of company, consideration of, 267
casting vote, 124
decision at, when not unanimous, not recorded, 269
directors must hold, 123

discretion of, as to, 124
dissenting directors at, as to minuting, 269
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Board m»^AxXi!g%--conhnued
expenses of attending, 121
invalid, when, 124
minutes of, 266, 267, 268. And see Minutes,

alteration of, 266, 267
duty of secretary to prepare, 267
formal proceedings at, 267, 268
preceding meeting, minutes of, 268
reason for keeping, 267

notice of, 124
length of, 124

outsiders, how affected by invalid, 125
procedure at, 267
quorum at, 124

articles usually prescribe, 124
necessity of, 125

ratiffcation of invalid, 125
routine business at, 267, 268
secretary to be present, 126, 267
Table A, provisions of ; as to, 124
time, 125
votes at, 124
when held, 125

Board of Trade
auditors appointed by, 147
capital, interest payable out of ; sanction required under s. 91 , 151
inspection and audit by, 470
licence of,

to dispense with word ‘limited,* 3
to hold land, 8

name of company, change of ; approval of Board required, 15
Table A, may be altered by, 17

Bodies Ckxrporate (Joint Tenancy) Act» 1899
bodies corporate can hold share in joint tenancy, 34

Bonds
application for, form, 365
issue of, under Companies Clauses Acts, 251
registered duty on, 293, 315, 319
renewal of, stamp duty on, 317
Stock Exdiange requirements respecting, 340, 346

Bonus shares
distribution of, 155

Book debts
no control of liquidator over, 193
sale of, by liquidator, 195

Book-keeping, 135. And see Accounts.

Books. And see Accounts.
article prohibiting inspection of, invaUd, 20
auditors right of access to company’s, 148
destruction of, authorised by meeting, 21 1, 212
directors* resolution to close, form of, 13

1

extraordinary resolution direct disposal of, 211
liquidator’s right to possession of, 19

1

lien upon by 3rd person, 192
meeting of comx>any on winding-up, disposal of by, an
winding-up, disposal of, 2x1, 212

liquidator to retain pending, 2zx
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Bomraring powen, 15. 3^, 157 . 216
articles may limit, i8, 157
certificate of commencement of business, powers must not be

exercised prior to issue of, 38, 158
commencement of business. 38, 158
companies have implied. 157
debentures, issue of, 158. And see Debentures,
directors may exercise, 157

general meeting may control, 157
express, 157
general meeting, 157
implied, 15, T57
method usually adopted by companies, 158
powers of attorney, under, 216
powers of company, how curtailed, 154
‘raise’ money, power to, 157
statutory companies, 240

Branchei
accounts of, 136, 137. And see Accounts.

British Cdumhia
company legislation in, 579

Broker
payments to, for procuring underwriting, 78

Brokerage
underwriting commissions and, 77

Business
carrying on, by liquidator, 194
certificate of registrar prior to commencing of, 37, 158

borrowing |K)wers suspended until, 158
commencement of, where no public issue, 38
liquidator assumes control of, 192, 193

application to Court to carry on, 194
may carry on for beneficial wining-up, 194
priority of debts and liabilities in canning on, 194
right to canry on, what involved in, 194

private companies, privileges as to commencement of, 231
winding-up of company, effect on, 186

Calendar year
meaning of, 107

Calll, 7*-73
advance, payable in, 72, 73
amount of, fixed by resolution, 72
amounts received on, how treated in accounts, 14

1

arrears of, 142
articles usually provide for, 72
balance order, effect on right of action for, 201
company can sue for, 20
directors* duties as to, 72

may make, 71, 72
resolution to make, form of, 131

due, when, 72
equality among shareholders, 72
f<meiture of shares, liability for unpaid calls notwithstanding, 73, 74
forfeiture of shares ; subsequent purchaser, how affected, 62
infant, liability to pay, 71, 86, 87
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ued
interest on, 72
letter, 71, 142

form of, 387
liability for interest for overdue calls, 72
power to make, in whom vested, 71, 72

in the nature of a trust, 72
proof in administration by company for, 72
regulations authorising must be stnctly observed, 72
resolution to make, form of, 71, 13

1

must fix amount of and time for payment. 72
set off for, in windmg-up, 202
specialty debt, are, 72
time for payment, 72
transferor of shares liable for, 62

implied right of indemnification, 62
voting when calls are due, 112
windmg-up, on contributories in, 199, 201

Canada
borrowing powers in, 577
directors of companies, how far liable, 577
Dominion Companies Acts in, 576, 577
incorporation, how obtained, 576
increase and reduction of capital, 576
liability of shareholders in companies, 576
loan companies in, 577
prospectus of companies, contents, 576
Provincial Laws, companies under, 578

Alberta, 578
British Cxilumbia, 579
Manitoba, Nova Scotia and Ontario, 579
Saskatchewan, 581
Quebec, 580

Canodlation oi shares
articles must authorise, 29
unissued shares, only applies to, 29

Cape of Good Hope
company law relating to, 582

Capital* 26, et seq. And see Issue of shares ; Shares, Registrar,

alteration of, how to be carried out, 26, 27, 443
articles of association, can be authorised by, 26-30, 443

amount of, to be stated in memorandum, 26
appreciation of. capital assets ; set off in, 154
'authorised,' 26
cancellation of shares, 29

articles must authorise, 2sr
capitalisation of profits, T55
circulating, how mvidends paid if, 153

what is. 154
consolidation of loan capital, 2S9

how differs from that of share capital* 289
consolidation of share capital, 27, 443

notice to registrar, 27, 444
resolutions for, 27

conversion and re-conversion, 27, 28, 443
articles must authorise, 27
effect of, 444
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Otpital—continued
notice to registrar, 28
special resolution for, 28
stock, how differs from shares. 28

dividends cannot be paid out of, 151, 152
directors may be liable if so paid, 152, 153
memorandum or articles cannot authorise it, 153

dividends, proportion of share capital regulates payment of, 152
duty on. Acts relating to, 287, 288. And see Stamp duty,

loan capital, 321
share, 320

hUng particulars of consolidation, or increase, 331
" fixed,' need not be maintained out of revenue, 153

what is, 153, 154
* floating,' 154
increase of, 26

articles must authorise, 26
duty payable on, 27
notice of, to registrar, 27, 444
preference shares, issue of, on, 27
resolutions for, 26, 27, 130

form of, 132
what should define, 130

rights of existing shareholders cannot be prejudiced, 27
Stock Exchange requirements, 27

interest, payment of ; out of, 15 1, 463
Board of Trade's sanction, 151

' issued,' 26
loan capital, definition of, 288, 289

duty on, 288, 294, 295, 316, 321. And see Stamp duty,
amount, 316, 321
by whom payable, 288
consolidation of, as to duty when, 289
on what charged, 294

how secured, 292
memorandum of association must state, 26

how altered, 26
net profits and, distinction between, 153
new, issue of, 41, 43
nominal capital, 26
notice of increase of, 27
* paid up,' 26
pSurticulars to be filed with registrar, 331
premium, issued at a, 14X, 142
reduction of, 30. And see Reduction of capital,

articles must authorise, 30
filing of order authorising. 331
how effected, 30
in what ways company may carry out, 30
petition to Court, 30, 31
sanction of Court, if required. 30
words 'and reduced' to be added on order obtained, 31

reoignnisation, 29, 170, 171, 444. And see Reconstructioii

how effected, 29
majority required if particular class is to be affected, 29
methods of, 29
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Capital—conhnued
shaxe. And see Shares,

agreement to take, 33
alteration of, 32
articles may define, 32
certificates, 34. And see Certificates.

how far binds company, 34
choses in action, are, 31
classes of, 31
commission on, 33
discount, issue at a. illegal, 32

effect on an allottee, 33
division of, 32
estoppel against company. 34, 35
loss how borne on reduction of capital, 32
memorandum of association defines class, 31, 32
nature of. 31
preferential right in, 32
premium, issue at a, 33
private company must have a share, 229
who may hold, 34

stamp duty on registration of companies, table of fees, 312, 313
not in case of unlimited company, 313

stock, how differs from shares, 28
sub-division of, 28, 29

articles must authorise, 28
power of, how exercised, 28
proportions, shares may be split into, 28, 29
special resolution, must be authorised by, 28
unpaid liabihty, proportions preserved, 29

uncalled, whether included in sale on reconstruction, 171
winding-up, calling up of uncalled, 199

Capital account
depreciation in wasting property may appear in, 154

Capital and Dividend accounte, 141
call account, 142
calls, orders to receive, 142
capital issue, money received to be paid to company's account, 141

amount entered in share cash book, 14

1

'application account,' to be opened, 141
issue over-subscribed for, 141
transfer to ‘allotment account,' 14

1

commissions on issue of shares to be written off, 142
debentures issued at discount, 14

1

sinking fund in case of, 141, 142
dividend warrants, 144. And see Dividend warrants,
premium, cash collected by way of, 142
shares issued at premium, 14

1

special dividend account, 144
wasting property, depreciation of capital in, 154

Capital danse
alteration of, 26

Cashier, 135
assists secretary, 135, 136
countersignature of secretary to payments by, 136
fees for transfers, 142
postage book, duties as to, 136
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Capitallaation of profits, 135
articles of association as to reserve fund, alteration of, 155
bonus out of reserve, 155

free of income tax, 155
issue of fully paid shares, 155

shares how may become, 155
procedure for, 155

.
reserve, out of, 155

Card index* 49. 50, 278
advantages of, 30
alterations in, 50
cabinet to contain, 278
files, of, 278
share-register, 49

form of, 391
Cash

dividends to be paid in, 151, 155
foreign branches, accounts at, 138
petty cash

balance, 139
branches separate from head office, in case of, 136
imprest fund, should be in nature of, 136

petty cash dockets, 136
Cash book. And see Accounts.

analysis of, should be kept by secretary, 139
banking account, 135
company should have, 135
entries in, journalising of, 142, 143
production of. at meetings, 267

* Casting vote,’ 112

Centralisation in filing, 274. 273

Central office

powers of attorney, filing in, 213, 218, 219
Certificates, share and stock

allotment, on, 43
cancelled, register of, 34, 60
chaise for. 35
company estopped on issue of, 34

necessary for holder to act on certificate, 33
debentures of, 163
duplicate, 60
declaration and indemnity for, form of, 364
evidence of title to shares, 34
forms of, 33. App. F.. 353, 357
fractional form of, 362, 363
fully paid-up shares, protection of bona fide holder, 35
lost or worn out, in case of, 35, 60
negotiable instrument, not a, 35
private companies, required from, 231, 232
share. And see Share ; Share warrant.

limitation of time for issue, 464
Stock Exchange requirements as to share, etc., 340

Certificate of inco^oration
conclusiveness of, 435
date, essentiality of, 8
evidence of completion, 8

issued by registrar on formation of company, 7
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Certificate to commence bocinesfl, 37

Certification on transfers
address of company, 54
balance receipt, 54
books, closing of ; should not aftect, 59, 60
cancelled certificates, 54
duty of companies, 53
estoppel, how raised on, 54
form of, 53
legal efiect of, 54
notice as to, form of, 376
notice to transferor, 54
record of, where to be kept, 54
rubber stamp on, 53
secretary's duty regarding, 60
secretary's signature, 53
sub-transfers, in case of, 53
unstamped or undated, not material, 53

Ghairmiuu m. 112, 113, 116, 132, 272
adjournment of a meeting, 116
amendments to resolutions, and, iii, 132, 272
casting vote, 112
closure, moving the, m
declaration to be conclusive, iii, 129

not if poll demanded, 113
improperly withholding amendment, iii, 132
meeting, adjournment of, 116

secus if business is unfinished, 116
minutes, to sign, 117, 266

alterations in, 266, 268
evidence, to be, 266

poll, declaration of, immaterial on a, 113
rights of, on, 114

resolutions, amendments to, refusing to put, iii, 132
declaration of chairman conclusive, iii, 129

show of hands, in
statutory meeting: adjournment of, 108
voting, only those entitled, in

Oharges
' fixed ' and ‘ floating,' 160
' floating

'
(Scotland), 248, 250

Gharitiei
allowance on taxation for donations to, 237, 238

Oheqnei
accounts, duties of secretaries in dealing with, 140
companies head office separate from works, 136, 137
director signing, when personally liable, via
dividends, in case of payment by, 142
name of company to apx>ear on all, 12
post dated, as to duty, 298
receipts for payments by, 306

*ChoM is aetion,’
share is a, 31

Calculating 153* 154

dais meetingit 106
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dergyman
may not be director of trading company, riS, iig

Clerk
may represent company's secretary, 13

Closing register. 79* 439

dabs. 3

Code Napoleon
accounts in countries governed by, 143

Colonial and foreign companies
Stock Exchange regulations regarding, 345
transfers of shares, duty on, 317

Colonial Government and Municipal secoritiee
securities issued by, duty on, 293, 294

Colonial probate, 66

Colonial register, 79

Cdonies
duty on unstamped transfers sent to, 291

Commencing business
certificate of, 37, 158
contracts prior to company, are provisional, 37
duty on documents to be filed pnor to, 313
statutory restrictions as to, 461

Commissions
annual summary, particulars of, in, 80
articles must authorise, 75
over-riding, 76
private company, may pay, 232
prospectus, must disclose, 75, 76
shares, on issue of, 32, 33

writing off of, 142
underwriting, 75, 76, 462, 463

Commissioners of Inland Revenue. And see Inland Revenue Commrs,
appeals to, 263

Committee of inspection, 183

Committee of investigation
resolution appointing, forms of, 131, 132

Companies Act, 1907
private companies, how effected by, 228

Companies Act. 1913* 2, 228, 229, 558
default of pnvate company, 231
private companies under, 229

certificates as to issue of shares and number of members,
231. 232. 558

minimum number, 229, 230
must comply with statutory provisions, 230, 231
privileges of, when may be withdrawn, 558

Companies dansei Act, 1845
bonds, issue of, under, 251
borrowing on mortgage or bond, 240
consolidation of provisions as to certain companies, 235
debenture bonds, form of transfer, 240
infant shareholder in statutory company, 83

voting rights of, 83, 85
register of shareholders for statutory companies, 239

contents of, 239
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Companies Clauses Act, 1845—continued
Scottish companies, applicable to, 251
subsequent Acts, 235
title of, 235
transfer of stocks and shares, form of, 240
transmission of interest, entry in register, 242

Companies (Consolidation) Act, igo8, 4ig et seq. (App. G).

allotment of share capital, 459, 460
effect of irregular, 460
return as to, 461

alteration of articles of association under, 23, 435
annual general meeting, as to company holding, 449
articles of association, provisions as to, 434, 435

alteration of, 435
form, signature, 435
stamp on, 287, 435

associations not for profit, as to, 436
audit, inspection and, 470
auditors, appointment of, 271, 471

powers and duties of, 472
remuneration of, 471

capital, payment of interest out of, 151, 463, 464
carrying on business vnth less than legal minimum, 473
certificate of incorporation, conclusiveness of, 435
commencement of business, restrictions on, 461
committee of inspection, as to, 487
consolidation of law relating to companies, 2

contracts for shares allotted ^otherwise than in cash,* filing of

(s. 88). 310
contracts of company, 454
Court may appoint liquidators, 209, 210

extraordinary and ordinary powers of, 488
debentures and floating charges, 468
defunct companies, removal from register, 509
directors, appointment, etc., of, 453
‘document,* meaning of word in, 13
effect of memorandum and articles, 435
enactments repealed, 556
fees, table of, 541
filing, documents of, with registrar, hst of, 331, 332
former Companies Acts, application of Act to, 51 1, 512
guarantee, companies limited by, as to, 436

contents of memorandum of, 432
interest out of capital, 131
interpretation, etc. (s. 285), 524
liquidator, appointment, remuneration, etc., of, 482

powers of, 483
liquidator*s applications to Court (s. 193), 207

removal of, (s. 186), 209
memorandum of association, under, 431, 432

contents of, 432
where company limited by guarantee, 432

stamp on, 286, 433
unlimited company, 432

aninutes, company to keep, 266
chairman, to be evidence after signing by, 266

mode of forming incorporated company, 431



INDEX 625

Oompaiiies (Cdnsolidation) Act, 1908

—

continued
mortgages and charges, registration of, 464

company's register of, 467
rectification of register, 467

name of company, provisions as to, 433
objects of company, alteration of, 433
office and name of company, 449
official receiver, as to meaning, etc , of. 481
penalties under, 333—336
private company, meaning of, 228, 474

liability for statements in, 458
private companies, definition of, 228

privileges accorded to, 230, 231
windmg-up, as to, 232

pnvate examination in vanding-up, 195
prospectus, as to issue, etc., of (ss. 80, 81, 82), 455-458
reconstruction, dissentients nghts on a, 174
rectification of register by Court, 439
reduction of share capital (s. 46), 445, 446
register of members, company must keep a, under, 46, 437. And

see Register.

power to close, 439
registration of memorandum and articles, 435
sale of property to a new company on reconstruction (s. 192),

169. 170
effect of, 1 71

procedure under, 172
schedules, 527 ei seq,

schemes of arrangement under s. 120, 180
with creditors (s. 191), 169

share capital, distnbution of, 437
power of company to alter, 443

statement in lieu of prospectus, form under Act, 543
statutory meetings, provisions as to, 100, 450
supervision of Court, winding-up, 497
Table A, provisions of, 527 ei seq,

transfer of shares under, 50 et seq,

underwriting commissions under, 75, 462, 463
unlimited company, registration as unlimited, 447
voluntary wining-up, sections deahng with, 185, 493
winding-up, provisions as to, 475

contributories, as to, 475
deffnition of, 476

Court, by the, 477
final meeting in, 210
liquidators, 482
meetings of creditors, etc., 484
modes of, 475
official receiver, as to appointment, etc., of, 481
petition, commenced by, 479
unregistered companies, of, 517

Compaaiei (Foreigii Intereiti) Act, 1917* 2
articles of association, restriction on company's power as to, 25

Ckmipaaiat (Pirtioiilaxt ai to Binwton) Aot» i9i7» 2. 80, 123, 568
annual summary, contents of, under, 80
companies to d&close particulars as to directors, 568
forei^ companies, how affected by, 4
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Oompanief (Partioalan as to Directors) Act, 1917—continued
meaning of term director, 569
particulars to be furnished to registrar under, 123

Companies liquidation account
meaning of, 505

Company
alteration of objects, 15
amalgamation of. And see Reconstruction,
auditor, when company bound to appoint, 147
books ; directors resolution to close, form of, 13

1

books of, disposal on windmg-up, 186, 211
possession of, by liquidator, 191

borrowing power, 15, 38, 157
business, liquidator and, 192, 193
implied for ordinary business, 15, 157
method, usually adopted, 158

colomal. Stock Exchange requirements as to, 345
control of, may be vested in a manager, 118
controlling interest in, acquisition of complete, how effected, 170
corporate body, when company becomes, 8

creditors and, scheme of arrangement with, 169
debts, deemed unable to pay, 182, 477
definition of, i, 171, 172, 524
directors may bind although improperly appointed, when, 120, i2i
discount, cannot issue shares at a, 32, 75
dissolution of, 212

when commences, 212
executor, appointed as, 68, 69

syndic represents, 68
‘existing company,* meaning of, i

foreign, 4
imitation of name of, 12

foreign, duty on stock, etc., of, 292, 317
Stock Exchange requirements as to, 345

guarantee, limited by, 3, 4, 9, 17. And see Guarantee companies,
memorandum of association of a, 9
stamp duty on registration of, 314

joint stock company, definition of, 513
land, holding by, 8
limited by shares, 3, 17
meetings. And see Meetings ; Ordinary General Meetings ;

Statutory meeting \

how represented at, 116
member, can sue and be sued by, 20, 21
membership of a, how constituted, 33
memorandum of association of. And see Memorandum of asso-

ciation,

mining, 3
minutes, must keep, 266
name of, 5, xi, 12. And see Name of company.
not limits by, shares, 3, 4
private. And see Private company.
private company becoming public, 232
public comply becoming private, 232
purchase of its own shares prohibited, X3, 33
purchase, of business of, xe
reconstruction of. And see Reconstructioii.
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Ckmipftliy—continued
register. And see Register,
register of mortgages, 164
repstration of, 512. And see Registration,

companies capable of, 512, 513
discretion of registrar as to, 5

mandamus, may be compelled by, 5
private companies, in case of, 5

essential requirements for, 5, 6
sale of property on reconstruction, 171
Scottish, 244-252
statutory, i, 82, 234-243. And see .Statutory company,
subsidiary, 138, 139
unlimited, 3
winding-up. And see Winding-up.

before entitled to commence business, effect of, 37
circumstances for Court, 477
effect of, on corporate state, 186
unregistered companies, of, 517, 518

0ompeii8atio]i
may be paid for forged transfer, 64

Condition iirecedent
application for shares subiect to a, 44

Compounding for stamp doty
agreement by company with I.R. Commrs., 292

Compromise
creditors, with ; by liquidator, 190, 198
power for company, 474

Consolidation
articles must authorise, 27
nominal share capital and loan capital, distinction between, 289
notice to registrar, 27
resolutions for, 27

Contract* 127
allotment, for, as to necessity for writing, 310
allotment, filing of contract of, 310
allottees, with, 41
article appointing secretary, etc., not a binding, 22
companies may enter into, 127
duty on, 41, 290
filing of, 41, 280, 310
fraud, where contract under a power of attorney, 236
liquidation, during, 188, 194
liquidator, made by, 188
made before company entitled to commence business, 37, 39
married women, by (Scotland), 245
particulars of, if shares not paid in cash, 41

duty on, 41
prospectus, particulars of, to appear in, 456
provisional, when, 37, 39
statutory provisions as to, 454
statutory report, when to appear in, 108, 450

Oartnol notes
table of fees payable on, 316

OonMbiilociee
list of, 200

adjustment of rights on distribution ot assets, 206
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Contribatories

—

contintied

application to tlie Court, by, 201, 208
‘ B ' list of, 200
balance orders, 201
bankruptcy of member, in case ot, 476
calls upon, by liquidator, 199, 201, 206

in distribution of surplus assets, 206
death of member, in case of, 476
definition of, 200, 476
how payment by, may be enforced, 201
.ability in a wnnding-up, 475

nature of, 476
liquidator settles bst of, etc., 189, 190, 199

ascertainment of company’s assets prior to, 199
evidence of liability of persons named, list to be^ 200
may apply to Court for order of payment, 201
objections, to hear, 201

lists, nature and contents of, 199, 200
liabilities of ‘ A ’ and ' B ’ list, 200
notice to contnbutory, 201
rectification of, 201
settling by liquidatoi, 201

married women, 477
misfeasance proceedings, may institute, 196
set off of debts by, 101, 202
what included in term, 200

Convendon and reconversion
articles must authorise, 27
notice to registrar, 28
special resolution for, 28
stock, how differs from shares on a, 28

Conveyancing Acts, 1881, 1882
deposit of instrument creating power of attorney in Central Olfice,

2I8
donee of power of attorney, validity of signature, 21 7

filing of powers of attorney in Central Office, 218, 219
powers of attorney, as to, 217, 218, 220, 224

file may be searched, 218
irrevocable, if expressed to be, 224
purchases protection if acting under, 220
third parties, how protected, 220
valuable consideration, when given for, 224

Cc^poraie body
existence of, 8
memorandum of association, may subscnbe to, 7
position of, 34
transfer, to, 57
transferor a, 56
when company on formation becomes a, 7

Corporation aggregate
deeds, execution of, by, 570
may appoint agents, 570
meaning of, 571
power of attorney, execution of deeds under, 570

Corporation by Royal Charter, ii

Corporation Profita Tax, 143. see Income tax ; Taxation,
allowance in computing income tax, 255
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Cinpontion s(de
contract, etc., of, 571
devolution of property in successors, 571
meaning of, 571
vacancy in office, vesting of interest, 571

Correipoiidenee
filing of, 278, 283, -84

Costs
liquidator, liability for, when, 209
liquidator not personally liable for solicitors, 208
prosecution of dehnquent directors, 203
taxation of s|licitor's, 203
voluntary winding-up, in. 203

^ Coniiled with an interest
*

powers of attorney when, 224, 225

Coupons, 95 » 15^
registers, 96
share warrants, jn, 95

lost, 93
stamp duty, when exempt from, 299, 300

Court
applications to (windnig-up), 207

carrying on company*s business, 194
contributories, when generally made by, 208
creditors, by, 208
liquidator or contributory, by, 207, 208
private examination for (wmding-up), 195
proof of debts, questions as to, 197, 19S

appointment of liquidators by, 209, 210
creditors' meetings, applications to, discussed at, 191
liquidator, application by, if lien on company's books, 192

occasions on which he may apply, 207, 208
sanction of, for borrowing money, 194
schemes of arrangement, jurisdiction to sanction, r8o, 181
statutory companies, decisions how may affect, 238
winding-up, by, 182

applications to, 207
by contributories, 208
for additional liquidator, 210

creditor may apply to, 197, 208
how commenced, 182
liquidator may apply to, 187, 192, 201, 2o7

remuneration of, may be fix^ by, 189
petition for, 182, 183
private examination before, 195
removal of liquidator by, 209

winding-up under supervision of, 184

Courti (lE^ergency Powers) Act, 1914-
forfeiture of shares under, 73

CMUtofi
alteration of objects of company subject to rights of, 16
capital, may object to reduction of, 30, 31
court, may apply to, in winding-up, 208
debts, proof of, 197
debts, secured, 198
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Oreditori—continued
liquidator's duties as to, 190

advertisement for, 190
meeting, to be notified of, 190

majority may bind minorit3% when, 180
meetings of (winding-up, on), 190, igi, 202, 203
priorities of, in winding-up, 203, 204
reconstruction, rights on, 176

majority, powers of, 180
schemes of arrangement, lights on, 176, 180

under s. 120, 180
unsecured creditors, 176
with creditors alone, 169 \

secured, 198. And see Secured creditors.

Crown
no priority in payment of creditors, 205

Damages
allotment, for w^rongful, 40

Death of donor of power of attorney, 223
when given for valuable consideration, 224
where is coupled with interest, 225

Death of shareholder. And see Member ; Shareholder
evidence of, 68
shares, to whom pass on death, 31

Dehentnre holder
actions by, 160, 165

on behalf of other holders, 160
application to Court, 165
balance sheet of company, right of inspection, 150
floating charge, rights of. in case of, 161

inspection of register by, 468
petition, may present a, for wnding-up, 160
receiver, right to appoint, 165. And see Receivers

agent, is an. 166
notice to Registrar, 166
position of, 166
statutory duties of, 167

reconstruction, position on, 176
register of debenture holders, 164

copy of, 165
inspection, 164

to receive statutory report, entitled, 108
trust deed, debentures secured by, 159

provision for meetings, 159
rights under, 159
sue. one holder may. for others, 159

trust deed, debentures secured without a, 160
mortgagee, has remedies of a, 160
rights of holders, in case of, 160

trustees for, voting rights of, 113
unsecured debentures, rights of, 161

Dehentnre etodE, 262
certiflcate of, 165

form of, 165, 359, 360
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Delmture stodc—cimtmued
Companies Clauses Act, 1863, issued under, how far a statutory

charge (Scotland), 251
holders, position of, 162
mortgage certificate, form of, 360
notice and interest warrant, form of, 393, 394
redemption receipt, form of, 399
register of holders, 162, 165
statutory companies can issue redeemable, 237

creation of debenture stock by, 240
Stock Exchange requirements as to, 342
transfers of, 162
trust deed, secured by, 162
what IS, 162

Debentures, 141. 138 et seq. And see Debenture holder
action by holders in respect of, 160
bearer, payable to, 158, 161

delivery free from equities, 162
negotiable instruments, 161

bearer, in Scottish companies, 251, 469
Bills of Sale Acts, as to registration under, 162
charge created by, 158. 160
contract to subscribe for, specific performance of, 469
discount, issued at a, 77, 14

1

sinking fund in repect of, 141
dut}^ on, 288, 289, 294, 295, 315, 319
fixed charge, 160
floating charge, 160, 468. And see Floating charge

creation of prior mortgages, 160, 161
Scottish companies, not possible in case of, 248

interest, payment of, shown in accounts, 143
taxation of, 236

issue of redeemed, 468, 469
loan premium on, stamp duty on, 294, 295
meaning of, 138
memorandum of satisfaction, lodgment with Registrar, 165
mortgage or charge on company’s property, I5§
' naked debentures,' 161

in Scottish companies, 248, 251
negotiable instrument, when may be a, 158
notice, form of, 395
perpetual, statutory provisions as to, 468
power of sale in debenture holders, 160
premium on loan, stamp duty on, 234, 235
receiver appointed by debenture holders, 160, 165 et seq. And ses

Receivers
redeeming and re-issue of, power for company, 296
reg^ter of, 165
registration of mortgages, 162, 164

company's register, 164
contents of, 164
copies of deeds to be kept at registered office, 164
ins|)ection and copies, 164
omission of entries, 164

Somerset House register, 162, 163
certificate of Registrar, 164
contents of, 162, 163

,
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Debentures—continued

inspection of, 164
non-registration, effect of, 163
receiver, appointment of, 164

resolution to issue, form of, 132
scheme of reconstruction, allotted on a, 176
Scottish companies, in, 247, 248. And see Scottish companies

classes of, in Scotland, 248
common law of Scotland, at, 248
dehvery to creditor, as to, 248
difference between, and in England. 248
floating charges, 248
heritage {e.g land), 249

deed of trust, nature of, 249
registration of. 249
secunties, how created, 249

moveables, security created over, 248, 249
ships, as regards, 249
trust deeds, by. 249

naked. 248
deed of trust regulates rights, 24S
position of lender, 248
trustees, adv-’antages of having, 248
what are, 248

scrip to bearer, 162
secured, payment need not be, 158
security created by, 160
stamp duty on, 294, 295, 315
stamping of trust deed seeming, 292
statutory companies, 240
Stock Exchange reguKtions as to, 3^2
taxation, expenses of issued, not allowed on, 256
transfers of registered, 165

fees payable on, 315
trust deed, secured by, 158-160 And see Trust deed

advantages of, 159
contents, of, 159
majority, powers of, 160
nature of, 159
provisions of, 159
receiver, 160
remedies of holders under, 159
Stock Exchange regulations as to, 159
trustees, conveyance to, 159

trust deed, secured without a, 160
holder in position of mortgagee, i6o
ordinary provisions of, 160
security, how created, 160

trustees for holders of, voting rights, 113
unsecured, 161

seal, are under, 161
what are, 161

what is a debenture, 158

DeMi
bad, allowance on taxation for, 258
collection of, 146
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DelltS—continued

company unable to pay, when deemed, 182
proof of, 197. And see Secured creditors

affidavit required for, 197
applications to Court as to, 197, 198
disputed claims, 198
liquidators duties as to, 197, 198

may reject claim, 197
stay of actions regarding, 198

voluntary winding-up, in, 197

Deductions
income tax, in respect of, 255, 256

Deed
abroad, execution of, 454
blank transfers, how affected if transfer by, 63
execution by a maik, form of attestation, 380
Scotland, execution of, in, 251
statutory companies, transfers in, to be by, 240

Deeds
filing of, 280
trust, duty on, 292

* Delegatus non potest delegare,’ 216

Denoting stamps
when used, 286

Depreciation, 153

Directors, 118 et $eq. See also Board meetings ; Register of directors

accounts, secretary should render synopsis of, to, 135, 136
actions by, 125
acts of, validity of, 453
affidavits by, on reduction of capital, 31
agents, are, 120, 12

1

allotment of shares by, 44, 45
board must be properly constituted, 44
fiduaary power, is a, 45
irre^larity in, may be cured by ratification, 44
liability of, if minimum subscription not subscribed, 40

annual summary in respect of, 80, 81

appointment of, 119, 453
acts may be valid notwithstanding defective, 120
articles may regulate, 18, 119
consent to act, as to, 120
improper, acts may bind company even after, 120
sh^holders may determine, 120
signatories may appoint, 119
where can be made, 119

apportionment of remuneration, 12

1

articles of association should provide for appointment, etc., of,

18, 119
casual vacancies, may provide for, 119

attendance book, 126
auditor, caxmot be appointed, 147
auditors, appointment of, by, X47
balance sheet, two to sign, 130
bankruptcy of, 122
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Directors

—

conhn ued
board meetings, expenses of attending, 121

must be held, 123. And see Board meetings
quorum at, 124
secretary’s duties at, 126
time and notice of, 125

borrowing powers on behalf of company, 157
calls, power to make, usually vested in, 71, 72

articles as to making, to be strictly observed, 72
trust, power in the nature of a, 72

capital, power to increase, 27
casual vacancies, filling, 119
cheques, etc., signing, 13
co-clirectors, can sue, 125
committee of, 126
company, how far bound by acts of, 120, 121
company need not have, 118
consent of, to act (Act of 1908), 6
consent of, to be named in prospectus, 6
default in holding general meeting, penalty for, 449
defective appointment of, may be valid notwithstanding, 120
delegation of powers, 44, 45, 126
disqualihcation {e,g. bankruptcy, etc.), vacancy of office on, 12a
dissenting, minuting of, at meetings, 269
dividends

capital, out of, liability for, 152
declaration of, 151

ecclesiastical persons cannot be, ii8, 119
election of, resolution, form of, 271
excluding, injunction to prevent, 125
expression, what included in, 118
* extra vires^* 10
extraordinaiy general meeting, may convene, 109
forfeiture of slSu-es, as to, by, 74

annul, power to, 74
fees

erroneously paid, during disqualification, recovery by com-
I>any, 122

income tax on, i2x
proof for, in winding-up, 121
sue for, may, 121

indemnity <^use, 19
' insolvency,’ meaning of, as a disqualification, Z22
interim di\ddends, powers of, as to, 152
liquidation, position of, during, 188
liquidator’s position in winding-up as regards, z88

power to prosecute delinquent (winding-up), 203
list of, to be filed, 123
lunacy of, 122
managing, izS

how distinguished from ordinary, zi8
meaning of term, zz8
meetings, as to convening, 110
minimum subscription, liability for allotment prior to, 40
names and addresses of, to be filed, 332
names of, to be printed on company’s drculars, etc., 123
notices, signatures required upon, 97
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Dtreoton—continued

office of director, how terminated, 122
personal liability of, 12

signing, etc., negotiable instruments, 12, 13
powers of, borrowing, 18, 157

calls, to make, 71, 72
delegation of, 44, 45, 126
increase capital, to, 27

private company, need not sign consents on appointment, 231
private company, whether rank as members of, 230
prospectus to be signed by, 36
qualification shares, 18, 453

articles may provide as to, 119, 120
defective, acts may be valid notwithstanding, 120
contract to be filed, 6
contract to take, as to, 120
gift of, 120
must be obtained within certain time, 120
purchase of, and refundment is illegal, 120
trustee for company, 120

qualifying shares, how affected if complete control of company
acquired by, 170

quorum, 124
re-election of retinng, form of minute, 271
register of, 123. And see Register of directors

removal of, 18, 22
remuneration of, 121

apportionment of, 121
articles may regulate, 121
board meetings, attendance at, not part of, 12

1

receivers and managers, payment as directors, 12

1

report before annual general meeting, 109
report, statutory, 107, 108
reserve fund, may set aside, 154
resignation of, 122
resolutions. And see Resolutions of directors

responsibility of, 125
retinng, 122, 123
rights of, 125
ssUaries, taxation of, 263
share warrants, not good for qualification shares, 95
shares, contracted to be taken by, to be paid for, 37, 39
statutory declaration by, 6
statutory meeting of company, duties as to, 450
statutory report to be forwarded to members, 450
Stock Exch^ge requirements as to, 337, 338
subscription, liability for interest on returned, 39
undert^ng bv, to be filed, 332
unlimited liability of, under Act of 1908, 448
vacation of office, 122
what are, 118
winding-up of company, how afiects powers of, 186

Otaomil
debentures issued at a, how shown in accounts, 141
how far legal, 77
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IMsiniissl
company's employees on a winding-up, 187

Dissentients, under s. 192 of Act of 1908, 1 71. 174
arbitration to fix price of shares, 175
fund to meet interests of, 175
liquidator's powers, 174
notice of dissent by shareholder, 171, 174
pnce of shares if efiectual. 175
rights of, 176

shareholder, 171, 174
waiver by liquidator of benefit for, 174

Dissolation, 212

Distraint on property
priority of debts in wnnding-up, 205

DistiWas
notice in lieu of, 49, 61
payment of dividends prev’^ented by, 156

Dividend request, 15b
form of, 397

Dividend warrants, 144, 156
bank, same for large number of shareholders, 143
bank to be advised prior to issue of, 145
bills of exchange, are, 85, 80
checking of, 144
cheque for payment issued by board, 144

paid to special account at bank, 144, 156
coupons, presentation and payment of, 15O
dominion taxes, form of, 261, 262
duplicate, 145, 156

form of indemnity and request for, 156, 392
examination of, 144
executors, how made out, in case of, 69
form, 156
infant, issue of, to an, 86, 87
joint holders, 156
lost, 145, 156
mislaid or lost, 143, 156

indemnity in case of, 145, 392
notice and dividend warrant subjoined, form of, 395, 396
posting of, 144, 15b

receipt from Post Office, 144
preparation of, 156
resolution of meeting sanctioning dividend, effect of, 156
signing of, by secretary, 144
stampng and numbering of, 144
unclaimed book for previous dividends, 145

Dividend!, 19, 34, 145, 151 ei seq. And see Capital ; Interest ; Interim
dividends

advertisement of payment of (share warrants), form, 91
amount pa3^ble, how determined, 152
articles usually provide for, 19

may declare forfeituFe of, 152
mode of payment, may authorise, 152
must be in accordance with, 252

barred by statute, payment of, wh^ 152
i>onus, 155. And see Bonus shares
capital account, payment out of ciedit balance, 154
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Dividends

—

co nt inmd
capital and net profits, distinction between, 153
capital, interest payable out of, 151

Board of Trade's sanction to, 151
capital, payment out of, illegal, 151, 152

even if authorised l>y memorandum or article^, 153
capitalisation of profits, 155
cash, as to payment in, 152, 155
circulating capital to be made good prior to payment of, 153

what is, 154
cumulative, what are. 32
debt, are, due from company, 152
declaration of, 151
directors, power of, to declare, 151

interim dividends, may declare, 152
liability, if payment out of capital, 152, 153

due, when become, 152
fixed capital, effect of on, 153, 154

what is, 153, 154
forfeiture of, clause in articles as to, not illegal, but undesirable, 152
general meeting, power to declare may be vested in, 151, 152
income tax, deduction of, from, 261, 265

how arrived at. 264
particulars to be furnished, 265
preference dividends, as to, 265

infant, rights as to, 85
guardian may receive, 85
must repay if shares repudiated on majority, 85
pa>Tnent into Court when, 85
Public Ti-ustee or next fnend to, 85
warrants may be issued to, 87

interest, whether bear, 152
interim, declaration of, 19, 152. And see Interim dividends
joint holders, in case of, 34, 156

warrants, how sent in case of, 156
net profits, as to payment out of, 153

depreciation or loss, 153
notice in lieu of distringas may prevent payment of, 156
payment of, 151, 271

resolution for, form, 152, 271
restrained by notice, 61

post, may be sent by, 156
preferential, 32
profits available for distribution, 153

capitalisation of. And see Capitalisation of profits

meaning of ' profits,' 153

request, form of, 156, 397, 398
preserv'cd, should be, 156

reserve, provision for, 154. And see Reserve fund
bonus out of, 155
may be formed prior to issue of, 155

revenue, payable out of, or from net profits, 153
resolution to pay (directors) form of, 13

1

resolution to pay, form of minute of, 271
share warrants for pa37meiit of, 95
shares not fully paid, 155
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Dividands

—

continued
shareholder's rights m nominal capital, 152

dividends must be in accordance with memorandum or
articles, 152

source from which dividends payable, 153
statute of limitations, effect of, on, 152
unclaimed, 152
undivided profits, payable out of, 155
warrants, 156 And see Dividend warrants

form of, 396
withheld, articles may authorise dividends to be, 69

Doonment
meaning of word, 13

Dociiments
list of, to be filed with Registrar, 331, 332

Dominion income tax, 259-261
dividend declared free from, form of warrant, 261, 262
relief in respect of United Kingdom tax, 259

rate of, 259, 260
how arrived at, 261

specimen form of particulars furnished, 260
United Kingdom tax, adjustments on reduced deduction, 261

Donble taxation. And see Taxation

Duplicate certificate, 60

Duplicate share warrants, 92

Duidicate transfer, 60

IScdesiastieal pensms
cannot be directors, 118, 119

Employees
private companies, as members of, 229, 230

who are, 230
Employen liabili^ policy

duty on, 304
EauitaUe intenssts, 47* 43

Estopp^
against company, on issue of share certificate, 34

Evidence
ceitificate of incorporation, how far, 7
certificate that company can commence business, 37
change of names in register, 47
death, on, 68
petition for reduction of capital, nature of, 31
stamped instruments receivable in, 307

Excess Profits Dnty
allowance for, in computing income tax, 255

Execntimi
attestation by mark, 380
Scotland, in, 246

Executor, 64, 65, 243
admimstrator of a deceased executor, 66
companv may be appoiated, 68, 69
death of sole, efiect on deceased shareholder's title, 65, 66
mark by (Scotland), 246
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Bieoutor

—

conttnued
meetings, notices of, 100
noting of, in representative capacity, dividend warrants, how
made out, 69

probate exhibited, 69
registration of, 64, 68, 69, 243
request, letter of, 68
to be placed on register, form, 384
sale by, of deceased's shares, 69
Scottish company. And see Scottish company
statutory company, in case of, 243
title to shares, 64, 65
transfer by, 51, 57, 58, 243

grant of probate, etc., effect of, 57
Bxistiiig company

meaning of, 1

Bztraordinary general meeting
convening of, 451

Extraordinary resolution, 103, 129
articles, copy of resolution to be annexed to, 130
books, disposal of in winding>up by company, 211
capital, increase of, by, 26
declaration of chairman as to result, 129
definition of, 103, 451
filing of, \vith Kegistrar, 130
liquidator summoning meeting in winding-up, 202

procedure at, 211
may authorise liquidator to compromise with creditors, 190
notice that resolution is to be an, 103

form of, 103
poll demanded, 130
voluntary winding-up, by, 184
what constitutes an, 103, 129
wind-up, to, form of, 132

*Extra vires.’ See * Ultra vires
'

FMs
directors, 121, 122

action to recover, i2i
income tax on, 121, 263
proof for, in winding-up, 12

1

recovery of, by company, 122
distringas, notice in lieu of, for registration of, 70
documents, chargeable by company for, 70
joint holding, proof of death in, 70
marriage, proof of, 70
power of attorney, 70
probates, for Scottish and Irish, 66, 67
register, for inspecting, 78

, registration, on, 6
increase of share capital after first, 314
other documents on, duty on, 314

regbtration of mortgages, bonds and debentures, 315
registration of tranters, on, 61, 70

statutory company, 243
share warrants, for, 92
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Fees—cmUimted
transfer and registration, collection of, 142
trustee in banliuptcy, appointment of, 70

Feme sole. And see Married woman
married women's rights in property (Scotland), 245

Fictitioas name
application in, 44

Filing (oi&oe)» 274-284
access to files, 274

only to authorised clerks, 274
agreements, 280, 281

how to be filed, 2S0, 28

1

alphabetical system, advantages of, 277
no index needed, 277
when superior to numerical system, 277

cabinet for filing, 278
transfer cases, 279

card index, 278
when useful, 278

central or departmental filing office, 274, 275
ments of the two methods, 275

contract of allotment of new shares under scheme of arrangement,

177
contracts, 280, 310

best way to file, etc , 280
duplicates, as to, 280
originals, as to security of, 281

correspondence, how should be filed, 278
separate file of, covers for, 279

destruction of papers, etc., 279
in what cases desirable, 279
permanent preserv’ation, 279

documents, 281
duplicates, filing of, 280
equipment for office, 278, 279
filing cabinet, 278
filing office, 274
folders for correspondence, 278, 279
index, when required, 277, 278

card, 278
manuscript, 278
numerical system, part of, 278
printed, should be, 278

insurance policies, as to filing, 283
card system, by, 283
supplement to filing, 283

inventory of files, 283
issue of documents from filing office, temporary receipt for, 274
letter copying books, 275
liquidator, by, of notice of appointment, 190
loose copies, 275

incoming and outgoing mail, 275
miscellaneous documents, 279, 283, 284
notices of changes of address, 282, 283
numerical reference system, contents and examples, 276

amplification, when necessary, 276
merits of, 277
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Filing (0AO6)

—

continued

office equipment, 278
cabinet for filing, 278

office management, 274
copies of letters, how dealt with, 275

orders for dividend payments, 282, 283
organisation of staff, 274
original documents, safety of, 281
' otherwise than in cash * contracts for shares, 310
outward letters, two copies of, desirable, 275
referencing, 276
register of inwards and outwards letters, 275

each kind of letter, how to be dealt with, 275, 276
registration department, as to filing in the, 282

correspondence, how generally filed, 282
length of time for retaining, 282

methods of filing and storing, 282
names of stock or shareholders, 282

s<‘parate indexing of each subject, 276
single letters, of, 277
spare copies, as to, 280
storage rooms for old files, 284

control over, 284
sub-division of correspondence, 276
surrendered stock and share certificates, 283
systems of, 276, 277
title deeds, 281

alphabetical index of, desirable, 281
method of safeguarding, 281
security of, essential, 281

transfer cases for filing cabinets, 279, 280
correspondence penodically placed, 280
endorsement of contents, 280
* main ' folders, 280
size of, 280

transfer deeds, as to, 2S3

Fixed capital
what is, 153, 154

Fixed charge
debentures secured by, 158
when given, i6o

Flcmtmg charge, 15^*
debentures holders rights against creditors, 161

mortgages in prionty to, 161

preferential creditors, postponement to, 161

purpose of, 160
what is a, 160
winding-up, if given shortly before a, 199

Floatiiig dutfge (Srotland), 248, 250

Foreigii bearer leciirities

duty on, 293, 294

foreigii hiUe ot exdhWe, 298

florelgii bfamdiec, iS7f <3^
accounts in connection with, 138
systems of accounting, 138
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Vaniga oompaiiy
name of company, may sue for colourable imitation of, tz
reconstruction scheme, whether sale to, valid, 172, 181
statutory requirements, 4

Foreign investoients
taxation of, 258

Foreign municipal body or corporation
marketable securities issued by, duty on, 292

Foreign probates, 67

Foreigner
may be a subscriber, 7

Forfeiture of shares, 20, 30, 34, 73, 74
action against company for, 20
annulment of, 74
articles of association should authorise, 73

terms to be carefully observed, 73
where no power, sanction of Court necessary, 73

calls, liability for, how affected by, 73, 74
Courts (Emergency Powers) Act, 1914. under, 73
debts, none for, other than calls, 74
directors may annul, 74
directors' resolution for, form of, 13

1

irregularity in power of, will render forfeiture invalid, 73
slight, may render forfeiture invahd, 74

membership of company ceases on, 34
not disturbed by Court if bona Jtde, 74
payment into Court of money due on call, how affected by, 74
reduction of capital without sanction of Court, by means of, 30
resolution of board, form of, 74
setting aside by member, 74
surrender of shares, whether amounts to, 75

Forged powers of attorney, 226, 227

Forged transfers, 63, 64, 226
compensation for, 64

Forged Transfers Acts, 64, 226

Forms
table of, App. F, 352, 353

Fractional certificate
form of, 35, 362, 363

France
introduction of shares, etc., into, 349, 351, 352
• parquet,' the, 352

Fraud
powers of attorney, as to, 226

Fraudoleiit evasion of stamp duty, 31

1

Fraudulent reference, 196* i97» 500
bankruptcy law applies in, 196
in a windmg-up, 500
what constitutes a, 196

Senecal words
in memorandum, 14

dMtt *inter vivdb’
stamp duty on, 29X, 309, 323
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Goodwill
prospectus must state payment for, 456

Guarantee companies, 3
amounts guaranteed, nature of, 3
characteristics of, 3
duty on registration by, not having share capital, 314
* limited,* word, may be dispensed with, 3
memorandum of association of, 9, 432
private company, limited by guarantee, 229
statutory provisions as to, 432, 433

Heritable estate (Scotland)
married women's rights over, 245

Heritage
security over (Scotland), 249

Holder of order for goods
meaning of, 12

Home Secretary
‘ Royal,' * Imperial,' etc., words, licence of necessary for use of, ii

Husband
rights in wife's property (Scotland), 245
witnessing wile's signature on a transfer, 58

Identity
certificate of, 68, 385

Illegality

of objects, 5
Illiteracy

of party to transfer, 58
Scottish Companies, 246, 247

Implied powers of company, 15

Impressed stamps
on instruments, wdien denoted by, 285. And see Stamp duty

Imprest funds, 136, 137

^ or conducive ’ (objects clause in memorandum of associ-

ation), meaning of, 14, 15

Income tax. And see Taxation
abroad, premises situate, 258
accounts, period of, 254
allowances on taxation, 257, 258
annual accounts a basis for, 253
appeals in respect of, 263
bad debts, 238
capital nature, profits of a, 257
charities and donations by company, 257, 258
companies on issuing dividend warrants, etc., to furnish statement

of amounts paid, etc., 265
completion of agreed on figures, 264
debenture interest, as to deduction of tax, 265
debentures, expense of issuing, 238

2S
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InCOnie Tax—continued
deductions in computing liability, 255, 256

interest subjected to tax, 256, 257
losses on removal, bad debts, etc., 258
machinery to replace other worn out, 256
mills, factories, etc., 255
premises abroad, 256
salaries, as to, 264

depreciation of premises, 257
dividend warrant for freedom from Dominion Tax, 261
dividends, deduction of tax from, 264, 265. And see Dividends
Dominion Tax, relief from United Kingdom tax, 259, 260

basis on which granted, 259
how rate arrived at, 261
rate of, 259, 260
relief, how to obtain, 260
specimen form of counterfoil dividend warrant, 261, 262
specimen form of particulars furnished, 260

exhaustion of natural assets, 258
factories closed or removed, 258
foreign taxation allowable, 258
inspector, what documents usually furnished to, 253, 254
interest subjected to tax, 256, 257

amount, what to consist of, 256
return as to, who to furnish, 257

law charges, 258
liability for, return how prepared, 253, 254

new businesses, in case of, 254
premises abroad, 256
profit, how computed, 254

mortgage interest, 255
period of accounts for computing, 234
preference dividends, arrears of, rate of deduction, 265
profit, additions to trading profit, 255

deductions from, 255, 256
profits for actual year, relief in respect of, 263
provision for tax on profits to appear in accounts, 143
realisation of assets, 257
relief, 258, 259
reserve funds, sums allotted to, 258, 259
reserves for leasehold redemption, 255
return of salaries by secretary, 263

form of, 263
returns furnished by company, what now usually consist of, 253,

procedure in fumishmg, 254 [254
revenue, renewals charged against, 257
royalties on patents, 255
salaries, statutory return of, 263, 264

deduction on tax on, 264
what should include, 263

secretary’s duty in furnishing returns for, 254
salaries of. company’s employees, return of, 263

trade subscriptions on, 258
wear and tear allowance, 255, 257

XQOorponiiioii
certificate of, 7
how far evidence, 8
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Increase of capital
articles must authorise, 26
directors may have power, 27
duty payable on, 27

for registration after first registration, 314
ordinary resolution may be sufficient authority for, 27
preference shares, issue of, on, 27
resolutions for, 26, 130

nature of new shares to be defined, 130
rights fixed by memorandum cannot be prejudiced on, 27

Indemnity
declaration and; for duplicate certificate; form of, 364
probate: letter on waiving production of, 286

Indemnity and request
for duplicate dividend warrant, 35, 156

form of, 392
Index. And see Fihng

card, 49, 278
fihng by reference to, 276, 277

Index to share register, 49
India

Companies Acts in, 581, 582
Infants, 34» 44» 45» 52, 53» 83-87

action to recover dmdends of, 85
allotment of shares to, not desirable, 45

if knovangly, amounts to misfeasance, 45
application in name of, 44
articles often prohibit registration of, 83
calls on shares, liability for, 86, 87
company cannot be compelled to register, 83, 86

may be estopped by laches, 84
may be holder of shares in, 83

current account at bank, may have, 86
dividends, rights, etc., as to, 85

gas company, shares in, 86
guardian, may be paid to, under order of Court, 85
must repay if repudiates shares, 85

laches of company after discovering shareholder is an infant, 84, 86
memorandum of association, subscriber to, 83
overdraft at bank of, 86
payment into Court of dividend if action brought, 85
power of attorney, cannot give a, 213
rectification of register m cases of, 84
register, should not be entered on, 53

may be rectified if discovered shareholder an infant, 84
repudiation by company on registering, 84
repudiation of contract to take shares, 45
shares may be held by, 83, 86
statutory company, transfer of shares to, in a, 83

rights of voting in, 83
transfer by, 84, 86

order of Court required, 86
voidable, 87

transfer to, 32, 53, 83
voidable, 84

voting rights of, 85, 87
warrants, issue of dividend warrants to, 87
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Injunction
registration of name, against, ii, 12
shareholder may apply for, to restrain scheme, 176

Inland Revenue circular
relating to stamp duties, 58, 318-325
adjudication of stamp duty, 326-330

Inland Revenue commissioners
, adjudication stamps, 286

compounding stamp duty, authority for, 292
evidence, instruments duly stamped as, 307, 308
opinion of, on stamping of instruments, 308

on voluntary gifts inter vwos, 291
statement of capital of corporations sent to, 288

Inspection
address book, 239
minute books, 270
register of members (Scotland), 252
register of mortgages. 164
Statutory Companies register, 239

Insurance
life policy, stamp duty on assignment of, 310
mutual company, 3
policy, how hied, 283
policy, stamp duties on, 300-305. And see Stamp duty
preferential payment in winding-up, 205

Interest
capital, payable out of, 151
overdue calls, on, 72,

returnable monies, on, 39
taxation of, 256, 257

Interim dividends, 19
directors may declare, 152

Interpretation
power of attorney, a custom may be used, 21

0

Intestate
duty on transfer of property of, 324

Irdand
Act of 1908 on winding-up companies in, 479
registered office of company, 13
resealing of English or Scottish probates, in, 67

fees payable on, 67
Issue of shares, 32, 33, 141

‘ in this countr>%' what constitutes, 295
new, 43

how notified to shareholders, 43
new. Stock Exchange requirements as to, 347
not at a discount, 32
over-applied for, 141
private companies, in case of, 228, 230
public, commencement of business, 36, 38
public underwriting commission, 75

Issued capital’ 26

Joint account, 47
death of holder in, 68
notices to first named holder, 61
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Joint shareholders* 34
bodies corporate, 34
death of, 34
dividends, to whom payable, m case of, 34
liability of, 34
notices to whom given, 34, 100
registration of shares in names of, 34
registration of survivor, of shares in Scottish companies, 245, 246.
And see Scottish companies

transfer of shares in case of, 34
transfer to, notice of, 56

Joint stock company. See also Company
registration requirements, 514

Journal. See Accounts

* Knowingly ’

meaning of, 40

Land
companies registered under Act of 1908, may hold, 8
holding by associations not for profit, 8
powers of attorney relating to, filing of, 219

Land registry
powers of attorney, filing in, 213, 214

Law of Property Act, 1922
corporation aggregate, execution of deeds by, 570

may appoint agent on its behalf, 570
power of attorney, attestation of deeds by, 570

corporation sole, devolution of property to successors, 571
vacancy in office, vesting m successors, 571

contracts, etc., on vacancy being filled, 571
‘instrument, etc.' definition of certain term« in, 105
provisions as to execution of instruments, 126
provisions as to powder of attorney, 213, 219, 221

Lease
may be a security in Scotland, 249, 250
possession, as to, 250
registration of, 249, 250

Leasehold property
possession of, by liquidator, 103

Ledger. And zee Accounts.

Legacy
stamp duty on transfer of, 324

Legal eipenses
allowance on taxation, 258

Legal interest
transfer of shares in statutorj^ companies, when passes, 241

Letter of request, 68

Letters
allotment and regret, 42, 43, 44
allotment and regret, duty on, 43, 290, 316, 321
indemnity and request, 35, 156, 364, 392
renunciation, duty on, 318, 321

reserve, 35
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licence
Board of Trade, of,

dispensing with word 'limited/ 3
land, holding, 8

Lien, 20, ^8, 73
articles usually 4. provide for, 73
company can sue for, 20
on company books (in winding-up), 191
on shares, 73
notice of, company receiving, 48

form of reply to bankers, etc., 389
soliators' on company’s book ; effect on liquidator, 192
transfers of shares, hiow affected by, 73

Life insurance policy. And see stamp duty
deffmtion of, 303
duty on, 303, 304

Limitation of liability clause, 15

‘Limited,’ 9
abbreviated form 'Ltd.' permissible, 12
dispensing with use of word, 3, 436
memorandum must contain w^ord, 9
penalty for improper use of w'ord, 523
statutory companies do not use word, 238

Limited liability

date of first appUcation to companies, i

Limited partnership, 2

Liquidation, 70, 171, 172, 17/1, 178. And see Wmding-up ; Liquidator

Liquidator, 187 et seq. And see Voluntary winding-up ; Winding-up.
account, final, for general meeting, 210, 21

1

form of, 210
accounts, keeping of, 193, 194

to be laid before meeting of company, 202, 210
actions in name of company, 189
additional, 210
agent of company, in position of, 188, 193, 208
agents, may employ, 195
applications to the Court, 207, 208

by contributories and creditors, 208
nature of, 207, 208
when may be made, 207

appointment of, 482
appointment of (voluntary winding-up), 187

by Court, 209, 210
evidence of, 70
more than one may be appointed, 187, 188
purposes of, 188
registrar, notice to be filed with, 190

assets, distribution of, 203, 206
principles of, 206
priority in, 203

assets mortgaged to debenture holders, position of, 199
assets, dispos^ of surplus, 206
audit of accounts, 485
balance orders, 201
bankruptcy of contributory

« proof in, 189
Board of Trade control over, 486
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Liquidator—-continued

book debts of company, how far control over, 193, 195
books of company, possession of, by, 191

disposal of, meeting may determine, 21

1

duty to see carefully into existence etc., of, 192, 485
lien, if anyone has a, duty to remove, etc., 192

borrowing money. Court sanction desirable for, 194
broker, may employ, 195
business, carrying on company's, 189, 194, 209

application to Court for, 194
beneficial winding-up, necessary for, 194, 209
debts incurred in course of, 194
what involved in, nght to, 194
what precautions necessary, 209

calls, power to make, i8q, 199, 206
care m managing company's affairs, 209
committee of inspection assists, 183
compromise, power to, 190, 195
contract made by, 188
contracts should be in name of company, 20S
contributories, settles list of, 189, 199, 200. And see Contributories,

definition of, 200
enforcing payment, 201
list to be prtma facie evidence of liability, 200
rights, adjusting, 206
settling lists, 201, 200

costs of, 209
Court, application to, as to remuneration, 1S9

by creditors' meeting, 19

1

generally, 207, 208
('ourt, appointment of, by, 210, 211

principle on which Court acts, 209
power to summon meetings, 202, 203
private examination by, 195, 196

creditors’ meeting, notice of, duty to send, 190
advertisement in GazettCy 190
matters to be determined at, 191

minutes of proceedings at, 191
resolutions to be filed, 19

1

death of, i88
debts, power to pay, 189

pioof of, 197
4uty in ciise of, 197

recovery of, 194, 195
destruction of company's books, 21

1

directors, how far resemble, 188
power of liquidator to prosecute, 190

dissolution of company, 212
distribution of property among members, 189, 203

assets, of, 203
duty, on, 203
first payments, 203
priorities of debts, on, 203
taxation of solicitor's bill, 203

draw bills, power to, 189
duties of, 190, 208, 209
evidence of appointment of, 70
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Liquidator—contt n ued
final proceedings duties on, 210

books, disposal of, 21 1, 212
first step, 210
general meeting to be convened, 210
notices to shareholders, 21

1

boating charges created shortly before liquidation, 190
fraudulent preference, 196, 197

bankruptcy law applicable to, 19O
onus of proof on, 197
question if a transaction is a, one of fact, 196
should apply to Court if doubtful, 19O

general meeting, 210, 21

1

accounts to be laid before, 210
destruction of company's booki> may be decided on, 21

1

duty at, 21

1

notice of, to be advertised m Gazette^ 21

1

property of company, decides as to, 212
resolutions at, 21 x

return to registrar of holding, 212

leasehold property, taking possession in case of, 193
letters of administration, power to take out, 189
liability of, 208

how differs from a trustee, 208
in carrying on company's business, 209
solicitor, emplo3'ment of, 208

lists of contnbutones, iqg
capital not fully paid, if, 190, 200
date for settling, 199
evidence of liability when settled, 200
two lists, 200

meeting, power to call general, 190. 202
desirable, when, 202
direction by Court, 202, 203
notices in >\Titing, 202
when ma\' be necessary, 202

memorandum and articles, provision for surplus assets, 207
misconduct of, 208
misfeasance proceedings, institute, 190, 196

object of, 196
mortgage on company's property, how atiects liquidator, 193
negligence of, 208
cffice of, vacancies in, 209 ^

Court may fill up, 210
general meeting may fill up, 210

official receiver as provisional, 183
order of payment off, 204-206
paid-up capital paid ofi first, 206
payment of debts, priority of, 203, 204

Crown has no priority, 203
under s. 209, 203, 204

periodical statements to be sent to registrar, 203
personal liability of, 208
position of, 188
possession of company's books, 19 1, 192

lien existing on, 192
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li^nidatOI—contivfued

possession of other property, 192, 193
how obtained, 192, 193
leasehold property, as to, 193
mortgages or receivers, in case of property held by, 193

powers of, 189, 483
actions, bring or defend, 189
carry on business, 189
custody of property, 189
under s. 151 of Act of 1908, 189
under s. 18G, 189, 190

preferential payments, 203, 205
contributions as to insurance, 205
order of priority of creditors, 203, 204, 205
salaries of clerks and servants, 205, 206

private examination, application to Court for, when, 195, 196
productions of books to 195
proof of debts, 197, 198

admission by, 197
advertisement for creditors to prove, 197
affidavit, proof to be by, 197
appeal by rejected creditor, 197
application to Court to expunge improperly admitted, 197
Court, may apply to on disputed claims, 198
disputed claims, how dealt with, 198
grounds of rejection to be stated, 197
notice to creditors to be advertised, 197
rejection b}% 197
secured creditor, as to, 197

property, taking possession of, 191, 463
prosecution of delinquent directors, etc. (voluntary winding up),

203
costs of how borne, 203

provisional, 183
proxies for creditors meetings to be sent by, 190
reconstruction, on, 171
registration of resolution to wind-up, by, 191
removal of, 209

by Court, 209
‘ cause " to be shewn, 209
contributories or creditors apply for, 209
principles on which Court acts, 209
vacancies in office of, 209

remuneration, 188, 189, 203
company may hx, 188, 189
Court m$y determine account, 189
general meeting lixes, 189
is an, * expense ’ in the winding-up, 203

sale by, of pixipierty of company on reconstruction under s. 192., 171
may sell whole or part, 171
notice of dissent tf>, 171, 174
shares in new company, allotment of, 177
summons meetings of creditor, 172
taking partly paid share in his name, 172
underwriting agreements, 177

sale by, of property on winding-up» 189, 195
seal, use of company's, 189
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liquidator—continued
secretary of compan\% may be, iqi

status of, 188
secured creditors, 198, 199

bankruptcy law applies to, 198
courses open to, 198
duty of liquidator regarding, 198, iqvj

floating charges recently created, 199
validity of security must be enquired into, 199
who usually arc in liquidation, 198

set oft

contributory, none by, in winding up, 201, 202
secus, when a bankrupt, 202

what IS a, 201
solicitor, employment of, 195, 196, 208

liability, if employs, 208
taxation of bill of, 203

stamp duties, must pay, 31

1

stamp duty in voluntary wanding-up to be paid by, 31

1

statements by, to be filed, 332
surplus assets, distribution of, 199, 206
to give information to official receiv’er, 484
trustee, how far a, 188
underwTiting agreements on reconstruction, 177, 178

circular to shareholdei-s, 177
method of procedure, 178
sale of shares not taken up, 178

unpaid capital, may call up, 109
vacancy in office of, 209, 210
voluntary winding-up, in a, 187 et seq.

Court, not an officer of the, 188
wanding-up under supervision, duties on, 184

Loan capital, 288, 289, 292, 294, 295. And see stamp Duty.
Acts charging duty on, 288
consohdation of, and of nominal capital, diflerence between, 289
definition of, 288
duty on, by wffiom payable, 288

when need not be charged, 289
fees payable on issue, 316
how secured, 292
issue of, whether conversion, etc., of loan capital is an, 289

Loan
debenture secured by, repayable wath premium, duty on, 294, 293^

316, 321
duty on transfers as security for, 324

Loans
Stock Exchange regulations as to, 346

Local laws
powers of attorney governed by, 216

Lunacy, 69

Haidiincfy
taxation of, 255, 256

Majori^
minority, articles if altered must not be oppressive to, 25
powers of, over minority under debenture trust deeds, 159
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Hanager. see Receiver.

Managring director
not a ' clerk or servant ’ within s. 209 (b) of Act of 1908, 205
private company, whether ‘ in employ of company * in, 230
what is a, 118

IKandamiis
registrar may be compelled to register by, 5

Mark. Anii see Execution.
execution by, not valid in Scotland, 246
form of attestation where deed executed by, 380

^ Marketable securities ’

definition of, 296
duty on, 292, 294. And see Stamp Duty.

Marriage
of female shareholder, 47

Married woman
memorandum of association, may subscribe to, 7
Scottish companies, contracts of, in, 245

feme sole, to have same rights as a, 245
heritable estate, rights as to her, 245
husband’s right of administration of property of, abolished,

245
husband's execution, of transfer of shares, not necessary, 245
husband not liable for her contracts, 245
may sue and be sued as if unmarried, 245

Meetings. Sec also Annual General Meeting ; Ordinary General
Meeting; Statutory Meeting,
adjourned, 116
annual general, 109
board. See Board meeting,
creditors, annual, 202
creditors, of, liquidator's duties as to 190, 19

1

matters determined at, 19

1

minutes of proceedings at, igi
debenture holders, of, 159
final, in winding up, 210, 332

what liquidator should produce at, 21

1

general, 18, 156
general, to sanction increase of capital, 27
invalid, when, 100, 10 1, 128
liquidation, in ,202, 210, 21

1

accounts to be laid before, 202, 21

1

notice of, in writing to be given. 202
procedure at, 21

1

meaning of, 106
notice of, 100, loi. See also Notices of Meeting

special business if mentioned, nature of, to be stated in, loi
two meetings to be convened by one, 104

form of, 104
special or extraordinary resolutions, notice of, should be carefully

framed, 103
statutory, 40, 98, 100, 107. And see Statutory Meeting.
statutory company, 238
statutory, notice of, 100
voting at, 112. And see Votes
who may convene a, 109
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Meetimrs of shareholders
adjournment of, 108, 116

chairman's powers, 116
what IS, 1 16

amendments proposed at, 272
how treated as rcg’ards orij^inal resolution, 272
motion for, how should be minuted, 272
proposed but no seconder, 272

borrowing powers of directors, control of, over, 157
chairman of, iii, ti6 . Ayid see Chairman

articles usuallj' provide concerning, 111
duties. III
election of, iii

class meetings, 106, 116
classes of shareholders, voting by, 112, iiO
convening, powers of, in whom vested, 109, no
director voting at, 112
dissolution of, iib
extraordinary general, convening of, by rctjuisition, 451
list of names at, 108 .

members may themselves convene, no
minutes, secretary should keej), 117, 206. Ayid see IMinutes

evidence after signing by chairman, 266
procedure at, 270
reading of, at succeeding meeting, 2O8

poll, voting by, 113. And see Poll

proxies. III, 1 13 And see Proxies
not counted on a show of hands, in, 113

quorum, no, in
reading minutes of preceding meeting, 267, 26S
reconstruction sclieme under s. 192, 172
representative of another company voting at, 113
requisitioning a meeting, no

procedure for, no
who may, no

seconder, where none on a proposed amendment, 272
secretary's duties as to convening, 109, no

should not convene without authority, 109, no
show of hands, voting on a, in
signing names at, desirability of, in
single shareholder, whether can constitute a, 107
statutory’ companies, in case of, 238
voting at, 112, 113, And see Votes
who may convene, 109

Member* 33- And see Shareholder
administration of deceased, proof in by company, 72
annual list, contents, etc., 437, 438
annual list of, to be filed with Kemstrar, 321
articles of association, how far atlect members inter se^ 21
bankruptcy of, 64
ceases to ^ a, when, 34
colonial register of members, 79
company, relations to, 20
copy of articles of association, entitled to, 25
death of, 31, 64, 65, 242

personal representatives, transfer of shares by, on, 51
table A, provisions in, as to, 63
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VLtSOahet—continued
death of, evidence, 08
death of, shares, transmission of, on, 64

in case of a statutory company, 242
deceased, estate of, j>ending transfer, 65
definition of, 437

private company, of. And see Private Companies
reduction below two, 230

register of, 78, 79, 437
entry on, necessary to constitute a. 33
inspection of, 78
rectification of, 79

rights of, inter se, 21
Scotland, in. See Scottish Company
who may becoihe, 33
winding-up, liability in, 200

Memorandum of Association, 5* 7* 9> et seq.

alterations of shareholder's rights on a reconstruction scheme if

fixed by, 173
alterations to, 15

objects clause, 16
restnction.s on, 433

articles of association, how differ from, 10
in case of inconsistency, 23

assets, may provide for distribution of surplus, 207
attestation of (Scottish companies!, 251, 252
borrowing powers of company, fixed by, 157
capital, need not authorise increase of, 2G

reduction of, as to power of, 30
capiUil of company to be stated in, 26
cash, subscribers to, need not pay for shares in, 7
Companies (Consolidation) Act, 1908, provisions as to, 431

form in Tliird Schedule, 545
copy of, members entitled to, 25
distnbution of assets on a winding-up, 206, 207
dividends out of capital cannot be authorised by, 153
functions of, 10
general words in, 14
guarantee company, in case of, 9, 432
increase of capital of company need not be authorised by, 26
infant subscriber to is a ‘ person ’ within s. 17 of Act of 1908, 83
members of a company, .subscribers to, become, 33
name of company. See Name of Company
nature of, 9
objects clause in, 13-15. And see Objects of Company

alteration of, how^ obtained, 16
preference shares, can be issued unless forbidden by, 27
private companies, subsenbers in case of, 229
prospectus must state contents of, 36, 455
reconstruction schemes under powers in, 179, 180
registrar, filing with, 6
registration of, 435

effect of, 435
sales of Company's property authorised by, as to, 179
schemes of arrangement, shareholders’ rights when fixed by, 173
shareholders’ rights fixed by, alteration of, 173, 174
stamp on, 5, 6, 287, 433
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Memorandum of Anodatioii—continued
subscribers to, 5

aliens, corporations, manied women, etc., 7
allotment of shares to, ^
interest in company not necessary, 7
private companies, in case of, 5, 230

subscription, may fix minimum, 37
unlimited comply, in case of an, 9, 432

form in Third Schedule to Act of 1908, 551
who may subscnbe to, 7
winding up, distribution of assets on a, provided for, when, 206, 207

* surplus assets,* provision for, 207
Memorandnm of satisfaction, 165

Mineral seams
allowance for exhaustion from income tax, 258

IBnimnm subscription, 18, 37 et seq,

allotment, none before ascertainment of, 37
articles of association should provide for, 18
avoidance of contract, 39, 40

notice, 40
company must determine before commencing business, 37
compensation for issue of shares before, 40
directors liable if allotment made before, 40
‘ knowingly,* meaning of, in case of illegal act of directors, 40
meaning of, 37
private companies need not regard provisions as to, 231
statutory declaration as to, 37
what is the, 37

Minarity
alteration of company's articles must not be oppressive to, 25

Minutes, 117, 266. And see Agenda
access to minute book, undesirable, 270
accounting transactions to be recorded by, 146
accuracy of, essential, 266

evidence afforded by, 266
agenda book, as to keeping, 267
alterations in, as to, 266, 267

how made; 268
initialing by chairman, 266
permissible, what are, 269

amendments to, 272. And see Amendments
annual general meeting, form of first resolution at, 270, 271
auditors, residing appointment of, 271, 272
board meetings, agenda for, prepared by secretary, 266

cash position of company considered at, 267
evidence of proceedings at, 1x7, 266
inspection of minute book, as to, 270
reason for keepng, 267, 270
routine business at, 267, 268
secretary's duties at, 268

books, entry in, 217
' carried unanimously ' recording of chairman's decision, 272
cash position, form of minutes for shewing, 269
chairman to sign, 127, 26^

evidence m proc^sngs, 266
voting by show of hands, as to, 272
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BUnntes

—

continued
committees appointed by board, as to, 269
companies obliged to keep, 266
* confirmed,' use of word, 268
creditors' meetings, minutes of proceedings at, 191
director dissenting, minuting of, 269

inspection of minute book by, 270
re-election, etc., of retiring, how minuted, 271

dissent of, 2^
dividends, minute of resolution as to, 271
evidence, how far, it 7, 266
form of, 269

resolutions, forms of, 271, 273
general meetings, of, 117, 266

evidence of proceedings at, 117, 266
forms of minutes at, 271
order of resolutions at, 271
resolutions, forms of, 271

inspection of minute book, 270
director’s right, 270
no right of access by shareholders, 270

majority, recording of resolution carried by, 273
motion, shareholder objecting to particular, 273
municipal authorities, in the case of, 268
* nem con,' meaning of expression, 272, 273
objecting shareholder, motion by, 273
public body, circulation of minutes, 268
reading of, at preceding meeting,* reason, 268
reading of, at subsequent meeting, 266
reasons for resolutions, recording of, inadvisable, 270
recording of, in minute book amounts to evidence, 266
resolutions, minutes of, at general meetings, 271

when given majority required at, 273
secretaiy, as to recording of, 117, 266

agenda prepared by, 266, 267
alterations of, as to, 267
amendments to resolutions, chairman's declaration on voting,

272
board meetings, prepares agenda for, 266
minutes to be written-up by, 270
notes of all proceedings, should take, 269, 270
reading of, by, 267
writing-up of, accuracy essential, 270

share tranters, form of minutes shewing, 269
shareholder objecting to particular motion, 273
votes, how minuted, 272
voting by show of hands, as to, 272

IDitaiiiioe prooeedUngi, 190, 196
who may apply for, 196

IBarwemlailoii
promoter, signatory induced to sign through, 7
setting aside transfer for, 51

KortraM X57~x68. And see Debentures
company to keep register of, 164
duty on registered mortgages, 3x5
Mqnidator, cannot interfere with, X93
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Mortgagfes—continued
registration of, 162, 163

filing of, 332
Scotland, re^stration in, 250. And see Scottish Companies
taxation of interest on, 256

Mortgage debenture stodi: oertifioate, 3<>o

Mortgagee, priority of, 48

Mortmain, 3

Moveables
creation of security over (Scotland), 248, 249

^ Naked ’ debentures, 161
Scottish companies, 248

Name
change of shareholder's, 47

Name of oomiiany, 5* 12, 13, 449
change in, how obtained, 15
documents (e.g. cheques, bills, etc.), to be written on, 12
foreign company may sue respecting colourable imitation, 12
injunction, registration of, may be restrained by, ii
' Ltd abbreviation of word 'limited,' held sufficient after name, X2
reconstruction, on, 172
registered office, to be placed on every, 12, 449
registrar’s discretion in determining, ii
' KoyaU’ ‘ Imperial,’ etc., use of words, consent of Home Secretary

required, ii

seal, to be engmven on, 12
statutory provisions as to, ir

Natal
company law relating to, 582, 583

National Insurance Act (1911)
preferential payments under, 205

Negotiable instrument
certificate of shares, not a, 34, 35
debenture to bearer is, 158, 161, 162
name of comply to shown on, 12

*NeaL con,/ meaning of, 272, 273
^ Net profits ’

capital and, 153
dividends out of, 153

New issue. See Issue

New South Wales
company law in, 373

New Zemnd
Company law in, 581

* Nominal cubital ’

meaning of, 26
Nominal considerstion

transfers for, 58, 59
fees payable on, 3x5, 324

Nomniatkm» letm of. See inundation, letter of,

Nomkiee
transfer to, 65



INDEX 659

ffolacy pabUo
duty on protest by, 300

Kotloe
avoidance of allotment, if minimum subscription not subscribed,

39. 40
blank transfer, purchaser how fixed with, 63
board meeting, of, 125. And see Board meetings ; Notices of

meetings
consideration, on transfer for nominal, form, 59, 418
general heading of, 97
how addressed, 98
meetings, of. And see Notices of meetings
ordinary, may be sent through post, 97
secretary's duties as to, 97
signing of ordinary, 97
to transferor, 56
transfer, 54

form of, 59
Notice in lien of distringas, 61

Notices of meetings, 12, 97
abroad, shareholders residing, whether entitled to, 99
accuracy in, essential, 100
addresses, in case of, 100
advertisement, by, 99
articles, provisions regarding, 98 ^

contents of, provided by, loi
may qualify accidental omissions, etc., loi
secretary of company should consult, 99

bankrupt shareholders, in the case of, 100
bearer shares, holders may be entitled by advertisement, 99
board meetings, of, 125

contents and length of, 125
business to be transacted should be stated in, 101
classes of shareholders may be excluded, 99
clear days, meaning of, 98
concurrent meetings, how may be convened, 104
construction of, 102
contents of, 10 z

deceased shareholders, in the case of, 100
deemed to be served, when, 99
examples of, loi, 102
executors, in case of, 100
exclusion from sflNetings, 99
extraordinary resolution, form of, 103
how may be served, roi
individuals, notices to, how given, 98
' instrument,' notice within dehnitmn of, in Law of Property Act;,

1922, 103
irregularity in, shareholders may waive, Z05
joint names, in case of, zoo
length of notice, 98
liquidator suzmnons in winding-up, 202, 2zx

advertisement, by, 210
extraordinaxy resolution, 2Zi
writing, by, 202

* montilz,* meaning of, 105
ofinission to give may invalidate, zoz

ST
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Jffotiees of Meetings—continued
one notice for two meetings, 104

form of, 104, 105
ordinary general meeting, 98
purpose of, must be stated in, 102
resolutions, accidental omissions or inadvertance may invalidate^

100, lOI
must strictly follow terms of, loi
special or extraordinary, meaning of, 103

secretary’s duties as to convening, 98
articles of association, should consult, 99
who entitled to receive, should ascertain, 99

shareholders abroad, not entitled to, 99
shareholders, who should receive, 99
special business, what is, loi

what notice should state, 102
special resolution, form of, 104
statutory company, in case of a, 238
statutory meeting, 98, 100. And see Statutory meeting

form of notice for, 102
whether all members entitled to notice, 100

sufficiency of, loi
examples of, loi, 102

Table A, provisions of, as to, 98, 99
terms of, must be stnctly followed, loi
to whom sent, 99

who may be excluded, 99
two meetings convened by one notice, when valid, 104, 105

form of notice, 104

Notices of restraint
to party, on whose behalf lodged, 383

who lodged the notice, 383
Number of persons to carry on business

maximum to be registered, 3

Objects danse
alteration in, 16

Objects of company, 9, 13-15
alteration in, how accomplished, 16
cannot extend beyond those specified in memorandum* X3» X4
general words only auxiliary to primary objects, 14
‘ incidental or conducive,' 13

*
must be clearly defined, 14

« Offer to the pnbUe,’ 36

Office-bearers
transfers by (Scottish companies), 245

Office management See Filing

Office of compaxiy. And see Registered office

change of, 13
company's name to be afiixed, etc., to, za, 449

penalties for default, 449
service of writs, etc., at, 13, 449

Offieua anotatloii
Stock Exchange requirements for, 337
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OfUdal Beociver
meaning of term, 481
winding-up, powers in a, 481, 482

Orange River Colony
company law in, 583 (under Orange Free State)

Ordintfy general meetiiur» 9^* 102, 109, 189, 202, 210 see Meetings
liquidator's power to summon, 202, 210

accounts to be laid before, 202, 21

1

advertisement of, 210
books of company, disposal of, considered at, 21 1, 212
notices in writing for, 202, 21

1

procedure at, 21

1

when necessary, 202
liquidator's remuneration may be fixed by, 189
minutes of, 270. And see Minutes

alterations at, 266, 268
resolutions at, 270

forms, 271
special business, resolution should be set out in notice, 102
statutory company, of, 238

business to be transacted at, 238
notice, 238
proxies and quorum, 238

C^erriding oommisnon, 76

Ontfiders
articles of association, how alfect, 21

^Paid up^ capital, 20

Parenti
application for shares, etc., for children, 44

Paris Stodc Exchange, 349
‘ abonnement ' tax, 349
shares in France, 351

Pgrbl
company may contract by, 127

Parochial, etc., rates
priority in payment on a winding-up, 204

Partnership
limitation of, 2

Scotland. And^see Scottish company
transfers to, 57

Penalties
table of, under Act of 1908, 333-33^

Personal pn^arty
creation of security over, in Scotland, 248
shares are, 31, 437

Personal representatives. And see Executor
notices of meetings to, xoo
transfers by, in case of statutory companies, 241
transmission, registration in personal capacity on, 242

Petttion
alteration of objects of company by, 16

compulsory winding-up commenced by, 182

evidence on, for r^uction of capital, 31
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Patmoil—coniinued
reduction of capital* procedure by, 30
'winding-up, for, 183

PattF eaih» 136, 139
nature of an imprest fund, 136

PoUdes of insuzanoe
duty on, 300-305. And see stamp duty

PoU 18, 1 13, 1 14, 130
adjournment of meeting after demand of, meaning of, 114
articles, voting by, depends on, 113
chairman, rights of on a, 113, 114
demand of, 113

number of persons demanding may be fixed, 113
how taken, 114
meeting adjourned on a, 114
method of, 114

’

resolution, may be demanded on, 114, 130
scrutineers on a, 114
sliding scale, 113
voters should sign their names on a, 1 14

'

who may demand, 130
Possession

company's property by liquidator, 192, 193
Postage book

examination by cashier, 136
Posting

meaning of in completing contract, 45
Posting dividend wazranis, 144, 156

meaning of, 45
Power of attorney, 55> ^4* 213

abroad, granted, 217
agent, authority of, how far binding, 215

signature of, 217, 218
alternative interpretations of power, 217
attestation of, 214
attorney, death of, 223

signature, as to verification, 218
signing in name of principal, 217

authority of donee of power, 215
bankruptcy of donor of power, 220
borrowing powers under, 216
capacity to grant, 213
categories of powers, 215
Central Ofiice, deposit of deed in, 218, 2x9

if relating to land, 219
construction of, if alternative interpretations, 2x7
Conveyancing Act, z88i

deposit under, 218, 219
donee's signature, 217
ins|>ection of file, 218
liability for acts doiie under power, as to, 220

Conveyancing Act, 1882
irrevocability of, under, 221

how affects a purchaser, 221
if given for valuable consideraticm, 224

notice, 221
corporate body, if donee is a, 2*7
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Fowtr of tAtamef--conHnued
* coupled Mdth interest,* 224, 225

nature of interest, 225
customs assisting interpretation, 216
death durag currency of, how affects power, 220, 223, 225, 226

if joint and several principals, 225, 226
delegation of powers of donee. 216
delegation of powers of trustees, 214
deposit of, 218, 219

office copy, 219
designation of attorney, 214
donee, execution of de^s in own name, 217
donee may be designated by his occupation, 214

protection for, when power expressed to be irrevocable, 224
sigimture of, 217
verification of signature, 218

donor of power, acts of, when will not revoke power, 224
death, how may affect transactions by third parties, 225

fee for registration, 70
filing in Central Office, 219
Forged Transfers Act, 1891, protection under, 64, 227
forgery, 64, 226

effect of forged instrument, 226, 227
innocent party, 227

form of, 217, 227, 402, 403
statutory declaration verif5nng, under Law of Propery Act,

1922, 404
to be signed on lodgment of, 400, 401

fraud by attorney, 226
effect of, 226
liabihty of principal, 226

general, 215
implied revocation, 223
implied warranty of authenticity of power, 227
infant cannot give, 213
irrevocalnlity of, how affects a purchaser, 221

acts done by donee, 221
avoidance of, as to, 222
notice of acts of donor, 221
purchaser, how protected, 224
third parties, how affected, 222
valuable consideration, if given for, 224

joint and several powers, 225, 226
death of joint principal, effect, 226

land, powers relating to, 219, 220
Land Kegistiy, ffling at, 2x9
law of Piop^iy Act, X922, how affects, 2x3

dd^tion of trustee's powers, 2x4
filing at Central Office or Land Registry, 2x9
interest in or charge upon land, 2x9
land, powers relari^ to, 2X^ 220

what included in ex^xesskm, 220
statutory declaration venfying, form of, 404

local law regolates agent's authority, 2x6, 2x7
intention of grantor, 2x6 v

lodgment of, fbrm, 400 ,

form where signature m donor unobtainable, 40X
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Power of attorney

—

continued
lunacy of donor of power, 220
misrepresentation by donee, 226
notice to purchasers of death, etc., of donoi of power, 221
partly exercised, 225
period of duration of power, 221, 222
principal, death of, 223
production of, 218
purchaser, how affected by irrevocable power, 221

protection af[orded to, 224
ratification in cases of implied or possible revocation, 224
ratification on death of principal, 223
recitals in instrument control operative part, 216
register will show any powers, 49
registration of, 219, 220

fee for, 70
revocation of, death of principal or attorney, 223

if declared irrevocable for fixed time, 222
implied, 223
joint and several principals, 225, 226
must be made known to be operative, 222
partly exercised, 225
principal may demand return on, 218
purchaser, how afl[ected if purports to be irrevocable, 221,

222, 224
statutory declaration as to non-revocation, 222
third parties, how protected, 222
two or more joint principals, death of one, 225, 226

scope of, 215
Scotland, registration of, in, 247
seal, should be under, 55, 214

if company (e g. foreign) has none, 2x4
secretaries. Law of Property Act, 1922, effect of on, 2x3
signature of donee, 217

specimen form of, 405
under powers of corporate body, 2x7
veriffcation of, 218

specific, 215
stamp duty on, 55, 215, 317, 322
statutory declaration as to non-revocation, 222
statutory deaaration verifying, form of, 404
third parties, acts of, after notice of death of donor, 225

production of power to, 218
statutory declaration as to non-revocation, may require, 222
statutory protection afforded to, if acting in good faith, 22a

transfers by, 55
authority of attorney on, how verified, 55
first tracer, power to he inspected on, 55
registered, if already, particulw show if valid, 55

trustees, whel^er can give, 213, 214
valuable consideration, if given for, 224
verification of signatures, 218
what is, 213
who may grant, 213

Preferanee nha^ 32
balance sheets, inspectioa by holders, 250
cumulative, gexxexaUy, 32
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Prelemiee fharei—continued
dlrectoxs' report, right of holders to receive, 150
increase of capital, may be issued on, 27
preferential right, nature of, 32
redemption of preference shares in statutory comoanies, 237
re-organisation of capital, position on, 29
reports, etc., holders to receive, 107, 108
statutory company in, 237
stock (statutory companies), 237

Preliminary ezpenseB
prospectus to state amount of, 36, 456

Pteinhim
debentures issued at, 141
duty on, 294, 295
issue of shares at a, 14

1

* Previone Question ’ ^
motion for, 273v/

Priorities

assets in winding-up, 203
Private companies, 4* 5« 228 et seq., 558

annual summary need not show balance sheet, 230, 558
what must be sent with, 231, 232

appointment of directors, privileges as to, 231
articles of association of, contents, 6

number of subscribers to, 229
private company becoming public company, alteration in, 233,
public company becoming a private company, 232

bearer warrants, cannot issue, 88, 229
ceasing to enjoy privileges of, 231, 558
certificate that no invitation to public issued, 231, 232
certificate as to exceeding statutory numbers, 232
commencing business, no restrictions as to, 231
commissions for subscriptions, 232

conditions necessary for, 232
Companies Act, 1907, meaning of, in, 228
Companies (Consolidation) Act, 1908, effect of, on, 228

meaning of, in, 228
Companies Act, 1913, how affects, 228, 231, 558, 559

number of members fixed by, 229
what companies must comply with, 231

debenture holders, rights of, 231
default of, in complying with certain statutory restrictions, 231
definition of, 228
directors, discretion to refuse to register transfers of shares, 229*

' employ of the company,' as to whether are in the, 230
need not si^ consent to act in case of, 231

discretion of registrar as to registering, 5
employees of company, as members, 229, 230

who are * persons in the employ of company,* 230
l^arantee, may be limited by, 229
Joint holders in, how rank as members, 230
habiUty of a member for whole debts, when, 230
limdt on number, employees, how may be dealt with, 229, 230
liquidator taking possession of property of, 192, 193
managing directors, whether are employees of company, 230
meaning of, 228, 474

prior to Act of 1907, 228
under Act of X907, 228
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Private mai^adm-^canttnued
members ot, number, 5, 229

exceeding fifty, certificate as to reason, 232
number falling below limit, 230, 232

memorandum of association of, 5, 229
number of subscribers, 5, 229

minimum subscription, need not have regard to, 231
pre-emption, right of, for existing members, 229
private company becoming public, 232

filing of statement in lieu of prospectus, 233
procedure for, 233
special resolution for, 233
statutory declaration, 233

privileges of, 230, 231
public, invitation to, prohibited by. 228, 230

certificate by director or secretary, 231, 232
Registrar of Companies •

refusal if share warrants to bearer contemplated, 229
registration of, 229
restrictions on transfers of shares, 228, 229
secretary of, duties, 232
share capital, must have a, 229
shareholder's right of preference, 231
shares, restrictions on right to transfer, 228, 229
statement in lieu of prospectus need not be filed by, 23

i

statutory declaration if becomes a public company, 233
statutory meeting, must hold, 230
statutory report, need not file, 230
transfer of shares by, restrictions on, 6, 22S, 229

directors' discretion to refuse, 229
two members, may be registered with, 230
unlimited company with a share capital, may be, 229
winding-up of, 232. And see Winding-up

Ttivale waunination
» application to Court by liquidator for, 195

JPtolMiie» 65
coloni^ 6(>

exhibited, in cases of executors on register, 69
fees on registration of, 70
foreign, 67
Irish, ^
Scottish, 66

who may accept service of, 521

companies not formed for purposes ot, 3
Phxtit and IcNn aoeotmt, 143, 144

JPkoQiSt 8x, 257
accumulated memo, of, to be filed, 331
capitalisation of, X55. And see Capitalisaticm of profits
dividends pa3^ble out of, 32
income tax, computing for, 254, 255

additions and deductions to txa^ng piofit, 255 256
capital natuxe, 257

* net,' dividends payam out of^ 153
jmmiiNKMCF nme

duty on. ,96, 297. 319, Afid $te Bills of exclittiige
nune of company m, tz -
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Ptomoftot
commissions, payment of, 75, 76
examination o! in winding-up, 195
liability for statements in prospectus, 458
meaning of term, 459
prospectus to state amounts paid to, 36, 456

14, 36 et seq.

amount on application, minimum payable, to apply to subsequent
issues, 40, 41

application forms to accompany, 42, App. F.
auditors' names to appear in, 147
commissions, must disclose, 36, 75, 456
contracts, must state particulars, of, 36, 456
dated, must be, 36
definition of, 36, 525
directors' addresses to appear in, 38, 456

copy signed by, to be filed, 36, 332
interest of, in promotion, to appear in, 456
named in, 6
qualifications of, to appear in, 39, 456
signing of, 36
shares to be paid for, 37

memorandum, must state contents of, 455
minimum subscription, 37. And see Minimum subscription
' offer to the pubbc,' what is an, 36
particulars of s. 81 (i) of Act of 1908, to be set out, 36, 455, 456, 457

filing with Registrar, 36, 455
* ^

preliminar> ex]:>enses, to state amount of, 456
Registrar’s certificate, 37
registration, copy filed for, 36
resolution of directors to issue, form of, 130
statement in lieu of, 38, 75. And see Statement in lieu of

prospectus
filing, 38. 332
not in case of private company, 231

statutory declaration as to, to be ^ed by secretary, 37
statutory requirements of company wliich issues a, 36
underwriting commissions should be stated in, 75

Plrotnt by aotny
stamp duty on, 300

Vtadas» i8* 30, iTi, Z13, 115
articles usually determine, 115
Ifiank, may be signed in, X15
company's reguJarions provide lor, 115
depend on articles, 114
extraordinary resolutions, may be used for, 129
funds of company may be used in sending out, its
Uquidator's duties as to lodgment of, by creditors, xgo
re<<H:gani8ation of capital, may be used at meeting for, 30
show of hands

not counted on, ixi, 1x3
stamp duty on, 3x7, 322

before execution, when, 1x5
stamps on, its

must be canocdled, xxfi

^
statutmyr companies* meetlngB, 23^
who may hedd, 115 .
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PaUlc body
minutes of, 268

PaUic company
becomiog private, 232

PnUio iisne. See Issue of shares

Public Tnistee
how registered, 57

Pnblications, etc., of company, to appear, 12

Purchase money
prospectus to state amount of, ^6, 456

Qualification shares
appointment of directors, on, iiq, 120

Quebec
company legislation in, 580

Queensland
company legislation in, 574, 575

Quorum, iS, tio
board meeting, 124
registration in joint names of shares, etc. (Scotland), 246
shareholders’ meeting, no, 129
statutory company, meeting of, 23S
trustees in Scottish companies, 244

Bailway companies, ii, 234

Bates
preferential payment, 204

Bates of exchange
secretary to have return of, 135

Beceipt, 305. And see Stamp duty
bankers, 306
barrister’s fees, for, 306
bill of exchange, for, 307
cheque, payment by, 306
contra accounts, for, 306
definition of, 305

decisions on, 305, 306
giving an unstamped, penalty for, 305
joint holders, for dividends, 34
no particular form of words necessary, 305
refusal to give, penalty for, 305
salaries and wages, for, 507
’ settled,' use of word, 305
stamp duty on, 305, 317

exemptions, 306
how denoted, 305

transfer, lodged for registration, for, 55
transfers, forms of receipts for, 377-379
writing need not be signed, 305

Becker, 160, 165, 167
accounts, hli^ of, 332, 466
agent, when is an, x66

not if ^pointed by the Court, 168
under (^nvenancing Act, 1881^ 166*
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Baeeim—continued

business, carrying on company's, 167
Court, appointed by the, 167, 168 »

agent, not of company, 168
duties of, 168
manager and, 167

applications to Court, 168
motion in debenture holder's action, 167
officer of Court, is an, 168
order appointing, nature of, 168
position of, 166
Registrar to be notified, 168
security to account, 168

debenture-holder, appointed by, 159
agent, is, 166
business, carries on company’s, 167
conditions of debenture provide for, 165, 166
debenture-holder’s action, in, 165
duties of, 166, 167
liquidation of company, position as agent on, 166
manager, and, 150, 165
possession of property, may take, 167
sale by, 167
statutory duties of, 167

duties of, 166, 167
*

motion to Court to appoint, 167
personal liability of, 166, 168
possession, power to take, 167
Registrar, notification of appointment to, 166, 168
registration of appointment of, 164
statutory duties of, 167
trustees under debenture trust deed, appointed by, 160

Reeonstruotion, 29, 169 et seq,

acquisition of entire control in company, 170
how carried out, 170

allotment of new shares to be filed, 177
alteration of shareholders* rights, 173
amalgamation, how effected, 179
arbitration, price of shares^ may be referred to, 175

articles may provide specially for, 175
duties of arbitrator, 175

controlling interest in company, 170
creditors, rights of, 176

liquidator to summon meeting of, 172
debenture holders, debentures allotted to, 176
dissentients to sale, 171
dissentients to scheme, 174

abandonment of scheme if many, 174
articles cannot deprive from rights, 176
efiectual dissent by, price of shares, how ascert^ned, 175.

fund set apart to meet, 175, 176
notice to liquidator, 174

registered office, should be left at, X74
position of shareholder in old company, 174

dissent, tiow far eSectual, 174
rights of, are statutory, 176
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jEtaOOnitmotion—continued

duty on, 188
filinp^ of contract of#illotment of new shares, 177
foreign comply, sale to, 172, 181
fund to be raised to meet dissentients, 175, 176

how raised, 175
injunction, shareholder may obtain, 176
insurance against scheme under s. 192 being inoperative, 176
liquidator, 171. And see Liquidator

appeuntment of by meeting, 172
creditors to be summoned by, 172
sale by, 171

consideration, 171
only to a company, 171
special resolution to sanction, 171

underwriting, duty in case of, 177, 178
tenders foi unsold shares, 178

majority, control by, 17

1

meetings for special resolution, 172
memorandum of association, reconstruction under powers in, 179,

iSo
memorandum of association, rights of shareholders if fixed by, 173
methods of, 169
name of new company, 172
partly paid shares, sale to new company for, 171
preliminaiy agreement on underwriting, 177

provisions of, 178
' property,* of company, meaning of, 171
xeconstniction under s 192, lyo

creditors, how protected, 176
dissentients, 174, 175. And see Dissentients, supra

notice by, 174
position of shareholder in old company, 174
precautions, if numerous, 174
shareholders silence, 174, 175

distribution of shares in new company, 172
effect of, 1 71
enlarged powers of old company, X73
injunction to restrain scheme, 176
old company wound up, 172
procedure imder, 172

special resolutions, 172
puipo^ for which me^od used, 170, Z7X
Kemstxar, filing with, Z77
registration of new comply, Z72
rights d shareholders, Itow protected, 173

where fixed by memorandum, Z73, Z74
sale by liquidator to new company, ijt* And $0$

infra
shareholder doing nothing, Z74

may lose his rights, Z74, 175
variation of shazehmder's rights, 173
warrazits to beator, difficulty if shares r^premiiad by, 1761 177

reduction of capitai, InvolYing^ Z70
registmtion with Registzair^ 177
reorganisation d captsl, 170
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B«ecnitnictieiir--ct>wfe»i«grf
sale, by means of, 169, 171

af;reement for, 172
binding on old company, 171
dissent by shareholder, 171
foreign company, not to a, 172
not to an individual, 171
partly-i^*d shares, for, 171

sale by liquidator to new company, 171
consideration, 171

partly-paid shares, may be for, 171
dissentients, 171
foreign company, not to a, 172
individual, sale to an, invalid, 171
partly-paid shares, for, 171
procedure on, r72
‘ property,* meaning of, 171
shareholder's rights, how protected, 171
special resolution necessary, 171
three-fourths majority necessary, 171

scheme of arrangement, 172
scheme of arrangement with creditors under s. rqi of Act ot i9oS«

169
how carried out, 169, 170
whether desirable under the section, 170

schemes of arrangement under s. 120, 180
advantages of, 180, 181
Court to direct meeting of creditors or members, 180
creditors, majority of, may bind minority, t8o
foreign company, arrangement with, x8i
form of schemes, 181

Court may sanction, i8f
modifcations in 181

schemes sanctioned, 181
section 192, under, 172
shareholders position, how may be affected, 174, 175

articles of association, fixing rights, 173
dissent by, 171, X74, 175
distribution of shares among, 172
rights of, if fixed by memorandum, as to alteration, 173, 174

shares, price of, on dissent by shareholder, 175
special resolutions to sanction sale, 172
Stock Exchange requirements as to, 345
underwriting on, 177

prelimina^ agreement, 177
provisions of, X7S

procedure on, 177
tenders for unsold shares, 178
unsold shares, shareholders may apply for, 178
when resorted to, 177

unsecured creditors, on a, 176
wairants to bearer, where shares represented by, 176, T77
ismding*up of company, r 76

iWiiTiTttirii iff
* and reduced ' words, added after name of company on a, 31, 445
articles should authorise, 30

if stlent, fresh article should be framed, giving power, 30
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Reduetiioil of capital—continued

creditors, rights of, 30, 445
objections by, 445

evidence for, 31
guarantee companies, in case of, 447
how effected, 30
liability of members in respect of reduced shares, 446
memorandum of association, power of reduction cannot be given

only, by, 30
notice to Registrar, 31
Oider, registration of, 446
petition necessary for, 30

evidence on, 31
petition, reconstruction of company an alternative to, 170
power of redemption of stock by statutory companies may e£Eect»

237
sanction of Court for, 30, 445

in what cases not reqmred, 30
scheme of arrangement may include, 170
special resolution for, 30, 445
statutory companies, in the case of, 237

Bedempiioii
debentures, of, 296
taxation of reserves for, 255

Beferendiig
s)^tem of filing by, 276

Register
alteration of names on the, 47
articles, provision in, as regards registered holders, 48
beneficial holder and registered holder, 48

indemnity in case of, 48
card index system, 49, 50

advantages of, 50
certificates cancelled and issued, of, 54, 60
cestui que trust, liability of registered holder and his, 48
change of surname, 47
dosing of, 79, 439
company, at Somerset House, 162
colonial register, 79, 440

filing of particulars, 331
regulations as to, 440

consolidated stock, holders of (statutory companies), 239
contents of, 46
copy, who may be entitled to, 78
creators rights over shares, 48
debenture-holders, of, 164, 165

Inspection and copies, 164, 165
debentures, company's register of, 164. And see Registration o£

mortgages and charges
defunct companies, removal from, 509, 510
directors, particulars of, to be filed, X23
directors' resolution to close, 79
entry on, gives right to vote, 112
equitable owners, company’s position as to, 48

rights of, 4$
evidence, how far, 79, 440
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BaglrtW—continued
executors or administrators, form of request to be placed on, ^84
fiUng, for, 275
index to share, 49, 390, 391

suggested form for keeping, 49
infants, rectification of, in case of, 84
inspection of, 78, 439

fee for, 78
Scotland, in, 251

joint accounts, in case of, 47
voting rights, how may be affected, 47

keeping the, proper method of, 46
to be kept at company's office, 78

marriage of female shareholder, 47
members, of, 78

closing of, 79
directors* resolution to close, form of, 79
inspection at registered office, 78

fee for, 78
name struck off, on issue of share warrants, 93
prima facte evidence, 79
rectification of, 79, 439

members, of (colonial), 79
mortgages, of, 467

inspection of, 468
mortgages (Scotland), 250
priority of mortgagees, 48
rectification of, 439

in case of wrongful entry of member’s name, 33
power of Court (s. 32), 439*

Sasines, register of, 249. And see Scottish Companies
Scotland, entry of names of trustees on, in, 244

on death, what evidence accepted, 244
order for inspection of, as to, 251

share, form of, 46, 388
share, index to, method of keeping, 49

card index system, 49
forms of, 390, 391

shareholders (statutory company), 239
contents of, 239
copies of, 239
inspection, no right of, 239
seal of company to be a&ced, 239
trusts not to be entered on, 239

share warrants, 47, 93, 94. And see Share warrants
cancellation of, h^der to be entered on, 94
form of, 414
particulars to be entered, 47, 93
surrender of, on, 47

signature, new, 47
transfer of shares, entiy on, after, 50, 51

in Scotland, 244
transfers, registration of, 59
trusts not. to be entered on, 47, 439

in case of statutory compames, 239
recognised in case of Scottish companies, 244
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'B^tiakat-^continued
trustees, registration of, in representative capacity (Scotland), 244

majority can bind estate, 244
transfers by quorum, 244
what evidence accepted on change (e.g., death) of personnel,

Begifter of dllraotort, 123
company must keep, 123
copy for filing sent to Registrar, 123
names of directors to be on company's ciiculars, etc., 123
notice of change, 123
particulars to be inserted in, 123

Begi^ of mortgages and charges, 464. And see Debentures
company's register, 164, 467

contents of, 164
copies of register at company's registered office, 164
inspection by creditors and shareholders, 164

includes right to take copies, 164
index to registei

, 467
inspection of register, 468
object of system, 162
rectification of register, 467
Scotland, in, 250, 251. And see Scottish companies.
Somerset House Register, 162

certain loans not included in, 163
certificate of, 164
contents of, 162, 163
effect of non-registration, 163
inspection of, 164
particulars to be furnished, T63

stamp duty on registered mortgages, 315
statutory provisions as to (s. 93 of Act of 1908), 464-466

Registered office, 9^ i3» 97* 449
change of, 13
clerk at, may represent secretary, 13
name of company to be afiixed to, 12
particulars of change, to be filed, 331, 449
proi^r place for service of writs, documents, etc., 13
Registrar, particulars of, change of, etc., to be sent to, 13
serving of documents, etc., to the, 13, 97

Begiitrar in Companiee (winding-^)
resolutions of creditors meetings to be sent to, 191

Begiihnur of Ooiapanicg^ 5
allotment, filing of contract of, on reconstnictioii, 177
allotments, filing of return wi^, 41
articles d association, to be filed with, 331
balance sheet, filed with, 82
balance sheet, statement in lieu of, to be filed with, 82
capital, consolidation of, notice to be given to, 27

increase of, notice to be given to, 27
order of Court for reduction to be registered, 31
particulars of, to be filed with, 33!

certificate of, 37
certificate that company can commence business# 37, 39
consolidation of shares, notice to, 27
contracts, to be filed with, 41, 3x0

for shares allotted as paid otherwise than in ca^ 4Jt#^ fid
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Reglitcir of Compaiiiot

—

continued
conversion, notice of, must receive, 28
documents, table of, to be £^ed with, 331, 332
duty of, when registering a company, 5

mandamus, may be compelled by, 5
fees to be paid to, table B of Act of 1908, 341
filing, documents for, 331, 332
liquidator, appointment of, to be filed with, 190
memorandum of association to be sent to, 6
memorandum of satisfaction of mortgage, as to lodging with, 165
mortgages and charges, to be registered with, 162
name of company, exercises discretion as to, 11
office, to be notified of place of, 13
prospectus, copies to be filed with, 36
prospectus, statement in lieu of, filed with, 38
receiver, to be notified of appointment of, 166, 168
reconstruction scheme, filing of contract of allotment, 177
register of direct6rs, to be filed with, 123
registration, discretion as to, 5
resolution, to receive notice of extraordinary, 130
share warrants, notices to, in case, 94
statutory declaration on registration of company to be sent to, 6
statutory report, to be filed with, 109
winding-up, returns of final meeeting to, 1 72

R6gi8trati0n of Basinets Names Act, 191b, 80, 123, 360. 367
Board of Trade to make rules, 563
interpretation of terms, 566
manner and particulars of registration, 561, 362
penalty for default in registering, 363

false statements, 363
removal of names from register, 364
statement by persons registering, 362
time for registration, 362

Begistration of Company
certificate of, 7

how far evidence, 8
company, 6-9

discretion of registrar as to, 5
documents, of (Scotland), 247
fees on, 70
stamp duty on, 287, 312, 313
statutory company, not necessary for, 238

Bagistatioa department, of company's office, 282. And see Filing

Registralion of transfer, 35
approval of board required, 56

not for statutoiy companies, 239, 240
articles may limit directors powers of, 39
attestation, 57
certificates to be cancelled, 59
closing of company's books lor dividend, 59, 60
company not compelled at once, 62
corporate body, in cases of, 57
death of transferor, notice to company, 57
deed of transfer to be stamped with date, etc., 59
directors ' refusal if not properly stamped, 39
discretion of directors, 59

ZY
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Bagiftntioii of tmaltu—f!0>aint4ed
executors or administrators, in cases where death of txansferor
proved by, 57

fees on, 61, 70, 315
name of transferee altered, 57
notice to transferor that tiansfer lodged, 56

form of, 56
joint holders, 56
where transferor a corporation, 56

partnership firm, transfers to, 57
personal representatives of deceased transferor, 57
prevention of, 61
Public Trustee, transfers to, 57

* receipt, for lodgment of transfer, 55
forms of, 56

rectification of register in case of forged transfers, 63, 64
restraining, 61
Scottish companies, in the case of, 244

*

setting aside, 51
statutory companies, as to, 239, 240
time for, 62
title of transferee, none until registration, 62
transferor, duty of, 62
transferor, liability of, after registration, when, 62

signature on registration, examination of, 56
BegnUiiiaiui,

company, 19
artides of assodaiion, not equivalent to, iq
statutory

,
declaration on, 6

Bomoval of dfrector, 122

Renmiioration of direetor,

apportionment of, 121

bo^ meetings, none for attending, 12

1

Rennmaniiloii liqiiidaior, 188, idg
»

Bomonggation of samtary of atotntonr oompany» 238

Banewals, allowance for, on taxation, 256, 257

Beantt taxation of, 253

Bgpimciatlonf letter of,

duty on, 43, 290, 316, 321
form, 43

BeoKgaiilsatioD of eapttal» 444* And see Keconstructioii; Scheme of
Arrangement

dass of shares affected by, majority of holdms must confirm, 29
dass meetings of shareholders for, 116
confirmation by the Court, 444
methods of, 29
reconstruction under s. 192 of Act of 1908, 170, tyi
scheme of arrangement, in a, 170
special resolution for, 29, 444

Bapatta,
allowance for, 235, 256

Bafoci And see Statutory report
auditors, 150
directom» zog
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form of, on alteration of name in register, 47
BaguMtianad meeting, no
Xbeeoieeion

forfeiture restrained during action for, 74
Bemeellng el ooloiiial probates. 66

Scottish and Irish, 66

Resenre yabOity, 35

Besenre fond
articles should provide for, 19, 154

purpose of, 154
bonus out of, 155

alteration in articles, 155
cafutalisation of profits, 155. And see Capitalisation of Profits
dividends mav be paid out of, 155
investment of, 154
taxation, sums allocated to, allowance on, 258, 259

Besidiiazy legatee
duty on transfer to, 324

Besolntioni, 100, 108, m, 128 sf se^ And see Extraordinary Resolu-
tions; Special Resolutions
amendments to, 103, 132, 272. And see Amendment

chairman's duty on, in, 132, 272
minutes of, 272

exact words to be recorded, 272
secretary's duty, 272

procedure on, 132, 133, 272
where no seconder found, 272

articles, under, 128
call, to make a, 72

form of, 71, 131
capital, form of resolution to increase, 132
chairman refusing amendment to, in
chairman's duty as to proposed amendments, 132, 272
classes of, 128
clearly expressed, should be, 130
committee of investigation, form of resolution appointing, 131, 132
debentures, to issue, form of, 13^
extraordinary, 129

form of, to wind-up, 132
forms of, 130-132
If given majority required, fact to be recorded, 273
invalid, when, 128

failure to receive may render, 200
liquidator, appointing, r^;istration of, 191
minutes of, at meeti^, 270, 271
notices of, examples, xox, xoa
notices, meeting must strictly follow terms of, xox
notices not received by shareholder, may render invalid, xoo

articles may provide for accidental omissions, xoi
notices, when may be given, xo8
ordinary, how passed, 128, 129
poll demanded on, 114
^previous question,* moving the, 273
seconder, where none found to amendment proposed, 272
sharehedders, definition of, 128
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ResolntioiUl—continued
special, 129. And see Special Resolution
statutory meeting, as to, 108
winding>up, on, 184, 185

Resdatioiis o! direetora, 133
articles may give control of company to, 131

alteration of, if oppressive on shareholdeis, 131
casting vote of chairman at, 133
forms

to allot shares, 131
close bool^, 13

1

forfeit shares, 131
issue prospectus, 130
make call, 13

1

pay dividend, 13

1

simple majority only necessary, 133
Return as to aUotments, 41

Right of transfer, 30, 51

Rotation
retirement of directors by, 122, 123

* Roy^’ ^ Imperial,’ etc.

license of Home Secretary necessary for use of words, 1

1

Royalties
taxation of, 255

Rules of Supreme Court
notice in lieu of distringas, 61

Order 46, rule 4,
restraining company from transferring shares, 48

Salary
preferential payment, 204, 205

persons not falling within, 203, 20O
return by secretary for income tax, 263

form of, 263
how calculated, 263, 264

Sale
bill of, 162
company’s business or property on reconstruction scheme, 171

consideration for, 171
foreign company, whether legal, 172, 181
must be to another company, 171
uncalled capital, of, 171

liquidator, by, 171, 195
receiver and manager, by, 167
statutory company, personal representative, by, 242

Sasilies, Register of, 249

Scheme of anaiigemeat, 30, 169, 180, 181. And see Reconstruction
creditors, with (s. 191 of Act of 1908), 169
reconstruction, for, 172
under s. 120 ol Act ctf 1^8, 180

Court to direct meeting to be held, 180
jurisdiction of, r8i
may require modifications, x8r

foreign companies, how afiected, 181
form of, i8x
sdxemes sanctioned, specimens of, x8i
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Sdieme of axiangemant

—

continued
under s. 192, 172, 173

creditors, how protected, 176
dissentients, interest of, 173
shareholders, how far bound, 171, 176

Scoflaiidt 13* 67
jurisdiction to wind-up companies in, 479

Scottish companies, 244 et seq.

articles of association, registration of joint accounts without
qualification, 246

attestation of deeds, 252
memorandum and articles, 252

bearer debentures, 251
bonds under Companies Clauses Acts 1845 and 1863, issue of, 251
calls, liability of trustees for, 244
Companies Clauses Acts 1845 and 1863, bonds, etc., issued under,

251
debenture stock, how far a statutory charge, 251

compulsory inspection of registers, as to, 252
debentures, as to, 247, 248

bearer, to ; validity of, 251
classes of in Scotland, 248
Companies Clauses Acts 1845 and 1863 under, may be issued,

251

floating charge not possible, 248
heritage (e.g. real property), 249

deed of trust, by, 249
provisions of trust deed, 249
Register of Sasines, registration in, gives priority, 249
security, how created, 249
trust deed, nature of, 249
trustees, registration of, 249

moveables, security over, 248, 249. And see moveables, infra,

naked debentures, 248
advantages of a trust deed, 248
bonds under Companies Clauses Act, 1845, 251
position of lender, 248
recovery of, 248
trust deed, under a, 248
what are, 248

security over moveable property at common law, 248
security over moveable property, debentures on, 249

seldom resorted to, 249
ships, charges on, how effected, 249

register, mortgage or bills of sale recorded on, 249
trust deed, as to a, 249

stocks or shares, pledging 249
death of joint stockholder of, 246
deeds, execution of, 253

attestation of, 253
delivery of property charged, when necessary, 248
directors, attestation of signatures of, 252
documents, registration of, 249
execution of deeds, 253

by mark, not valid, 248
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Seottiih
executors, registration of persons as, 244

majority as quorum may bind deceased's estate, 244
on deatSi of one, re^ster altered, evidence of, 244

floating charge not possible in case of, 248
if company registered in England or vice versa, 250

heritage, security over, 249
debentures as to, 249
debentures, how created, 249
provisions of trust deed, 249
registration of deeds, 249
trustees, property vested in, as absolute owners, 249

how diffei from companies in England, 244
husband, rights of in wife's property, 246. And see married women,

infra.
inspection of registers, as to order for, in Scotland, 253
joint names, registiation on transfer in, 245, 246

absence of words of survivorship, effect of, 24b
on sale, what necessary, 24b

quorum of, may sign for joint holders, 245
registiation of survivorship clause, 246
survivorship not implied, 245
transfer may provide for survivorship, 245

land, charges on, how created, 249
debentures secured on, 249
registration of, 249
trust deed, what provided for in, 249

Jong leases, security on, how created, 249
effect of registration since 1857, 249, 250
what leases may be charged, 250

mark, execution of deeds by, not valid (Scotland), 246, 247
how should be executed, 247

married women
contract, can, as if unmarried, 245
feme sole, rights in property as if, 245

. former disabilities as to transfers, etc., 245
heritable or personal estate, execution of deeds as to, 245
husband not liable for her contracts, 245
property of, exempt from husband's right of administration,

245
sue, can as if a feme sole, 245
transfers of shai^, husband's consent not now required, 245

mortgages, registration of, 250, 251
annual summary to include mortgages, 251
Companies (Consol.) Act, 1908, under, not applicable, 230
difiOiculty of filing in Scotland, 230
filing of particulars of charges, 230
pairiculars of charge for Registrar, 230, 231
regpter kept by companies of its own mortgages, 230, 231
registration necessary to complete title, 230

moveables (personal property), 248
common law, at, no effective secuffty over, 248
delivery to creditor required, 248
effective charge on, bow created, 248
floati^ charge over, 250
security over, how created, 249

shipe, in case d, 249* -^nd see debentum mpfet.
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Soofttilll C0inp>lli6>-’gQn<in«grf

office b^rer, registration as» 244
evidence on substitution of new* 245
transferors* words descriptive of* 245

partnerships* 246
personal property. And see moveabies supra,

powers of attorney, where may be registered, 247
register, inspection of, 252
Re^ster of Sasines* 249
registration

debenture^, in case of* 248* 249
documents, of* 248* 249
joint account, survivor on a, 245* 246

quorum acting for* 246
land* as regards charges on, 249
mortgages of* 250, 251

bonds on Scotch heritages, 250
Companies Act* 1908* when not applicable, 250
completion of, 250
filing of particulars of charges, 250
particulars to be given in annual summary, 251
register kept by companies, 251

survivors in joint accounts, by, 246
Sasines, Register of* 249

leases, recording of, in 249, 250
ships, charges on* how effected, 249

provisions of trust deed in case of, 249
statutory companies, 251
survivorship not implied* 245

in joint accounts, 245
on registration of transfer, must be expressly stated, 245, 246
death of one holder after survivorship clause registered* 246

result, if not having a clause of survivorship and death of one
holder* 246

testing clause* 247
transfers

authentication of, form, 247
niarried women* by, 245
office beareis* as, 245
survivor on joint accounts, 245, 246

trust deeds
moveable property, charge on, 249
naked debentures, in case of, 248
real property (heritages), secured on, 249

trustees* acting as such, 244
debentures* in case of* 248* 249

trusts recognised by, 3^4
calls, personal liability of trustees for, 244
chmiges in personnel of trustees* what evidence accepted, 244
persons registered in a representative capacity* 244
trustees as quorum may bind estate, 244

as such can sign transfers* 244
SeotiMi probatssi 66

resealing in Ireland and Scotland* 66* 67
SflKfp* to bearer* 162

certiffcate* stamp duty* 3x6
negotiable instrument* is a* 162
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SoratiiMen, 114

Seal, 126, 192
company must have, 8, 126

custody of, 126

deeds in Scotland, on, 252
directors liability notwithstanding, 13

documents under, stamp on, 127
name of company to be engraven on, 12

powers of attorney, in case of, 214
register of shareholders (statutory company), 239
seal book, 127

contents of, 192

share warrant, affixing on, 93
Table A, provisions as to, 126

transfers, on, 53
statutory companies, 252

Secretary
accounts, duties as to, 134 et seq.

accounts, on what depends, i30» 140
balance sheet, 140
branches separate from head office, 136

cash transactions, safeguards in case of, 137
cash transactions, analysis of cash books, 139
cheques, rules regarding, 140
cheques spoiled, examination of, 140
debts due to company ,146
departments, summaries of work, 140
directors, should furnish synopsis of hnancial transactions,

etc,, 136
dividend warrants, preparation of, 144. And see Dividend

warrants
expenditure should be classified, 139
foreign branches, in case of, 137, 138

duty in regard to, 138
reports to be furnished to, 138

income tax on profits, 143
invoices, 140
interest on debentures, 143
minutes, as to, 146
payments by easier should be countersigned by, 136
rates of foreign exchange, daily return of, 135
returns to be furnished to, 135
services chargeable by a company, 143
super tax, etc., 145, 146
vouchers, as to, X40

adjudication stamps on gifts itUer vivos, 309
affidavit, by ; on petition for reduction of capital, 32
agenda, duty to prepare, 266, 267

should read through, 267
allotment, duties of, as to, 42
alteration of minutes of meetings by, 267
annual summary, liable lor, 82
articles of association, duty as to, 25
attorney, power of, may be granted to, 214
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Saoretaiy—continued
board meetings, duty of, at, 126, 268

agenda for, prepares, 266, 267
circulation of proposed agenda among directors, 268
notes of proceeding, should take, 2^, 270
should furnish chairman with minutes of preceding meeting,

268
circular of I. R. Commrs. as to stamp duties, 318-325, 326-330
company commencing business, statutory declaration by, 37
convening of meetings by, 109, no
contract to employ, 22
directors, fiduciary position ot secretary in relation to, 134
duties of, in case of private companies, 232
executor, death of, how title should be recognised, 65, 66
gifts inter mvos, must see bear an adjudication stamp, 309
income tax return as to salaries of employees, 265
letters of allotment, etc., to send out, 42
meeting:s, duties as to convening, 98, 109

articles should be consulted as to, 99, 109
minutes, duties as to keeping, 117, 267, 268. And see Minutes
notices, duties as to sending out, 97

board must authorise, 97
every shareholder (if entitled) should receive, 100
should ascertain who are entitled to receive, 99

private company, duties of, 232
private company, whether in employ of company as member, 2

proxies, as to, 114
registration of transfers, duties on, 56, 57

in case of statutory companies, 240, 241
stamping of instruments, must verify the, 307

penalties for default, 308
statutory companies, duties in regard to, 236, 238

new legislative enactments, etc., should study, 23S
remuneration of, 238
special meeting 01 company, to call, if special Act required, 236

statutory declaration, by, 6, 37
transfer of shares, duties of, on, 46, 56

by power of attorney, 55
stamping of, 58

Secured creditors, 19^
bankiuptcy law applies to, 198
courses open to, in winding-up, 198
fioating charge, X99
liquidator's duties towards, 198
validity of security to be enquired into, 199
who are, 198

Service
agreements of, duty on, 290

Set on. And see Winding-up
contributory, by, 201, 202
what is a, 201
winding-up, in, 201

Seven days’ notioe
meaning of, 98

Share ca^Mtal attotmoit and mdicatUm account, 141, 142
allotment, amounts received on, 141
calls, in case of, X42
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Shttte eav^ alloimeiit and m^oalion n^mi-^continued
distribution of, 437
issue of share cajutal over-subscribed for, 14X
premium, shares issued at a, 141
secretary's duties on, 141
separate accounts, 141
transfer by bank to current banking accounts, 142
writing oft commissions on share issues, 142

Sluil6S» 9» 26 et seq. And see also Capital ; Shareholder ; Share
warrant ; Stock

agreement to take, how may be expressed, 33
aUotment of. And see Allotment

resolution for, form of, 13

1

annual summary, particulars of, in, 80
• application for, 33, 44

agent, may be made by an, 44
application for, forms, 366, 367
application for, in fictitious name, 44
application for, legal decisions upon, 44
application for, withdrawal of, 44

communicated to clerk or secretary, 44
arbitrator, when value determined by, 175
articles of association may alter nghts, 32
balance of unpaid, when may be payable, yx

balance receipt, 54
Bankruptcy Act, 1914, not within, 31
bonus, 155
calls on. See Calls

cancellation of, 26, 29
articles should authorise, 29

capital, 9
consolidation of, filing of particulars as to, 33 x

stamp duty on, 287, 288
cash book, 141
cash, shares allotted as paid otherwise than in, 310

stamp duty on, adjudication of, 311
cash, shares neikl not be paid in, 7
certificate, 34, 35, 43. And see ^rtificates

form of, 355, 357
certificate, completion of, time for, 43
certificate, preparation of, 61

* recei^ for share warrants in exchange for, form, 415
certificate. Stock Exchange requirement as to, 340
certificate, surrendered, how disposed ot in company's ofifice, 281
chose in action, is a, 31
classes of, 31, 32

preferential rights as to, 32
special voting rights, 32

commission cm issue of, 33
commission on issues of, tobe written off, 142
company not to pnrch^ own, 23, 33
condition precedent, applicatidn subject to, 44
consolidation of, 27. And see Consolidation
consolidation of, into stock (statutory company), 239
corporation may hold, 34
coupons, 156
deferred, 38, 455
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SlliM|—continued
discount, may not be issued at, 32, 75, 77

• effect on allottee, 33
dividend. See Dividend

cumulative, what is a, 32
division of one class into another, 29
equitable interests in, 47
exchange of, 75
filing of contracts for shares allotted as fully paid, 41, 310
forfeiture of, 20, 30, 73, 74. And see Forfeiture of shares

resolution for, form of, 13

1

founder's, 38, 455
‘ fully paid,' company estopped frona den)ring, 35
' fully paid,' declaration of dividend when not, 155
infant holding, 82 et seq. And see Infants
instalments, pa3rable by, 71
issue of, 31, 32

dividends, to whom paid, in case nf, 34
restrictions on, 32

joint names, when registered in, 100
Scottish companies, as regards, 246

lien upon, 73. And see Lien
loans, secured upon, 163
management, 36, 40
meml^r, may hold any number, 7
memorandum, may be defined in, 31, 32
memorandum, number of, must 1^ stated in, 9, 455
minimum subscription, 37
mortgagee selling shares by blank transfer, 63
nature of, 31
new, issue of, 43
no limit to number held by one member, 7
number, each distinguish^ by, 31
offer of, debentures may accompany an, 38
offer of new, form of, 372, 373
option to subscribe, 76
^ otherwise than in cash,' allotted as fully or partly paid, filing of

contract, 4X, 310
payment for, 7, 71

un;^d balances, of, 71
personal estate, are, 31, 50
power of attorney, transfer by, 55. And see Power of attonley
preference, 27. And see Preference shares
preferential lights, 32
premium, may be issued at, 33
private company, restriction on transfer of, 228

member's right of pre-emption, 229
purchase by company of its own, illeg^, 33
qualification, X19, X20
register, 46. And see Register

entry on, necessary, 35
register, index to, 49, 61, 390, 39X
register, form of, 388
roister of holders, 240
roistered, contract to sell, 95
r^listered holder deemed owner, 48
roistered ^res in exdiang^ lor share warrants (forms), 413, 416
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ShENi—continued
reserve liability, 35
share warrants in exchange for registered shares (forms), 412, 417
signatorj^ no formal allotment necessary to, 7
stock, differs from, how far, 28
Stock Exchange regulations as to, 341, 342

vendors* shares, as to, 344
subdivision of, 28, 170
subscribers to, who may be, 7
surrender of, 30, 74. And see Surrender of shares

transfer of, 50 et seq. And see Transfer of shaies
transfer of, duty on, 291, 315
transfer of, form, 52, 374
transfer of, form of notice of certification, 376
tiansfer of, private company, 228. And see Private company
transfer of, procedure, 51
transmission of, 64. And see Transmission of shares

underwriting commissions, not to be used for, 76
verbal application for, 33
voting power, 32
warrant. And see Share warrant

register for issue of share warrants in exchange for, 412
who may hold, 34
winding-up. And see Winding-up

Shardiolders. And see Preference shareholders ; Shares
address book (statutory companies), 239

contents of and inspection, 239
auditors* report, entitled to, 150
bankruptcy of, 34, 69
change of name, 47
corporation as a, 34
death of, 31, 34, 64, 65, 100
deceased or bankrupt, notices, to whom sent, in case of, loe

directors, appointment of, by, 120

dissentient on a reconstruction scheme, 174
infants, 34, 44, 45, 33, 82, 83 et seq. And see Infants

injunction, may apply for, when, 176
joint, 34, 58. And see Joint shareholders

b^es corporate can hold with, 34
death of, interest to survivor, 34

Scottish companies, 245
dividends, to whom paid, in case of, 34
transfer of shares by, 34

marriage of female, 47
meeting of. See Meetings

meeting, may requisition, no
member, ceases to be a, when, 34

definition of, 33
who may become a, 33, 34

new shares to existing, procedure, 43
notices to, 99. And see Notices of meetings

partnership as, 34
personal representative's title, 65, 66
preferential rights of, extending to new issue, 43
private company, of. See Private company
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Shardbiddm—continued
reconstruction, rights on, 171, 1 72-1 75

agreement for sale, rights on, 178
alteration of rights, 173
dissent to scheme, 171, 174, 175. And see Dissentients
distribution of new shares, 172
rights fixed by memorandum or articles, 173
scheme binds, 171, 176

resolutions of, 128
statutory company, of. See Statutory company
transmission of interest of (statutory companies), 242
vote, right to, 112
who may be, 34
winding'Up of company, surplus assets, 199

Share warrant, 47, 88 et seq., 99
advertisement of dividends payable, 89, 91

form of, 91
annual summary, shown in, 94
application for, 93

form of, 92, 408
receipt for, 409

application for registered shares in exchange for, 416
articles of association, under, 88

not in case of private company, 88
conditions of, to be followed strictly, 89
seal, conditions of, as to affixing, 93

alteration of, with intent to defraud, 95
application for, form of, 408

receipt for, 409
auditors of company should examine all applications, etc., 93

certificate, should give, 93
bank, how should be shown at, 95
board *of directors’ resolution may authorise, 88
cancellation of, on surrender by holder, 94
conditions of issue, model form of, 89, 90
conditions of issue separate from, 88
contract to sell registered shares, delivery of warrants not enough

to satisfy, 95
coupons for dividends, 95

coupon account at bank, 95
registers to be kept, 96

delivery of, 93
directors share qualifications not satisfied by shares on, 95
dividends payable on, form of advertisement of, 91, 92

payment of, how provided for, 95
dupheate, 92
duty on, 316
exchange of, form, 94, 417
exchanged for other warrants, form of receipt for, 410
exchanged for share certificate, receipt for, 415
fees, 92
forgery, danger of, 88, 89

penalties for, 95
form of, 89, fOf 406

application for, 408
application for, form of receipt, 409

fully paid shares or stock, may be issu^ in respect of, 88
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Slum wanant—corUinued
hoider of, rights on surrendering for cancellation, 94

whether entitled to notice of statutory meeting, 100
issue and effect of, 441
issue of, what particulars to be entered on register, 93

unstamped, 93
issue of, form of register for, 413
lost or destroyed, in case of, precautions, 92
meetings, notices of, if holder entitled to, how should be given, 94,

95. 99
negotiable instrument, is a, 88
notices of meetmgs, as to, 94, 99
numbers on, 89

particulars to be entered on register, 93
points for consideration on issue, 89
private company cannot issue, 88, 229
receipt for deposited, form of, 407
receipt for share warrants issued in exchange for share certificate, 415
reg^ter, form of, 414
register for issue in exchange for registered shares, form, 412
register for issue of registered shares in exchange for, 413
registered shares, exchanging warrants for, 94, 416
Registrar, what information to be given to, 94
registration, receipt on lodgment for, 41

1

se^ on, articles should be followed as to affixing, 93
share warrants for other share warrants, application for exchange

of, 417
stamp duty on, 93, 292, 316
stock book, 92
surrender and cancellation of, 94
talon for issue of coupons, 93
transferable, by delivery, 88

^

voting powers of holder, 93
Ships, insanuioe 300-303. And see Stamp duty

policies of, duty on, 300, 301
considerations applying, 300, 301
continuation clause, 302
particulars in policy, 301

Show of hands
resolutions by, 128, 129
voting by, iii

Signateiest 7

Signatim
agent, by, 7
bill, stamped after {and see 2nd edit, at p. 298)
misrepresentation, induced by, 7
power of attorney, specimen forms for, 400, 401

flifiltliig fwnii

in case of terminable debentures, 141, 142

costs, taxation of, 258
costs, taxation of, in winding-up, 203
costs, taxation of, liquidator not liable for, ao8
lien claimed by, on company's property, tqi
liquidator may empk^, 196
statutory declaration by, on formation of company* 6
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Sontii Affloa (Unkm of)

Companies Act for, 582. And see Cape of Good Hope, Natal, etc.

South Anstcalia
company legislation in, 574

Soidlieni Bhodeila
company lavr relating to, 584

Speeial hmiiieii
meaning of, loi
nature of, to be stated in notices, 101

Special manastf
appointment of, 487

Special xeodhitlons, 20^ 103
alteration of articles, by, 17

form of, 131
alteration of objects of company, required for, 16
articles, copy of resolution to be annexed to, 130
capital, increase of, by, 26, 27
change of name, first step necessary to, 13
characteristics of an, 129
consolidation of share capital, as to, 27
conversion authorised by, 28
declaration of chairman, 129
definition of, T03, 452
filing of, with Registrar, 130
increasing capital by, 26, 27
liquidator, appointment of, not necessary for, 187
notice of intention to treat as a, 104

form of, 104
poll, demand of, 130
private company becoming public, 233

form of, 233
reduction of capital, 30
registration of, 432
removal of director by, 122
re-organisation of capital, 29
sale of property or business of company on reconstruction, 1 71, 172
sub-division of shares, 28
voluntary winding-up, for, 184, 186

Spedahty cMt
calls a, 72

Staff
or^nisatlon of office, 274

Stamp DotiM Management Act, 1S91, s. 21

as to fraudulent evasion oi stamp duty, 31

1

Stamp duty, 41, 58» 93* 127* 285-311, 312-330. And see Fees,

Stamp Act, 1891
abroad, instruments executed and sent from, 291

proxy executed, 1x5
securities issued, and marketable in United Kingdom, 292

Act of 1891, how affects

alterations in policies, 303
bill of exchange, de&dtion of, 296

' payable on demand,' 297
summMy of effect of, 299

compoondixig for duty (s. 1x5), 292
evidence, policy of sea insurance as, 303
executed instruments, 287
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Stemp da^—contmwd
impressed stamps for all instruments, 285
inland and forei^ bills, distinction between, 298
instruments receivable in evidence, 307
life insurance policy, definition of, 303
* marketable security,* definition of, 296
penalties for issuing unstamped bills, 299
‘ policy of insurance,' definition of, 300
receipt, definition of, 305
share capital, as to duty on (ss. 112 and 113), 287
transfers of shares, on, 291

adhesive stamps, 285, 290
applicable to few’ instruments, 285
bills payable on demand, 298
cancellation of, 285, 286

in case of proxies, 115, 116
foreign bills, for, 298
letters of renunciation, on, 290
notary public, protest by, on, 300
receipts, on, 305
under hand of officer of company, 290
w’hen paid by, 318

adjudication stamps, as to, 286, 291, 309, 326
circular of Inland Revenue as to, 326- 330
gifts inter vivos, must be on, 291, 309
transfers as voluntary dispositions inter vivos, operating

291
affidavit, on an, 290

exemptions from, requisites for, 290
agreement under hand after execution, 286, 318
agreements with a company, 290

under hand of an officer of company, 290
exemptions from, 290
how’ denoted, 290

under seal, rate of, 290
in Scotland, 290

allotment of shares as paid, otherwise than in cash, 310, 311
allotment, on letters of, 43, 290, 316, 321
articles of association, on, 7, 287
bank, transfers to or by a, certificate of official, 310
bankers* receipts, 306
barrister's fees, for, 306
bearer, securities to, on, 292, 293, 294, 316

doubling of duty on, 294
foreign bearer securities, in case of, 293, 294
marketable securities, as to, 293, 294
reduction of duty, when, 294
warrants, on share, 292

beneficial interest, on tracer not passing, 324
bills of exchange and promissory notes, on, 296, 319

definition under Stamp Act, 1891, 296
exemptions from duty on, 299
fixed duty, letter aathorisuig pa3mieiit out of fund, 297

how denoted, etc., 29$
foreign bills, on, 298. And see Icmsigil bills infra
inland and foreign b% <^stiiictioii between, 298, 299

effect of Stamp Act, 1891, on, 2f99
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Stamp duty—continued
‘ payable on demand/ definition of, 297

orders, what amotmt to, 297, 298
post dated cheques, 29S
what included in, 297

rate of duty, 297
receipts for payment by cheque are, 306
receipts written upon, 307
unstamped, penalties for issuing, 299

bonds, re^stered, 293, 315
colonial governments secunties, 293
transfers, on, 293

business of company, taking over by another company for shares, 288
capital, loan, on, 287, 321. And see loan capital infra

by what Act charged, 288
by whom payable, 288
consolidation of, and of nominal share capital, 289
definition of, 288, 289
duty, rate of, 288

capital, share, on, 287, 310, 320. And see share capital infra
consolidation of, on, 288
increase of authorised, on, 287
rate of, 287

charity, gift or subscription to a, 306
cheque, receipt for payment by, 306
circular of Inland Revenue Commissioners relating to, 318-325

adjudication stamps, as to, 326-330
colonial government secunties, duty on, 293, 294, 317

registered bonds in, 293
colonial municipal securities to bearer, rate of duty, 294
colonial registers, duties in case of, 441
colonies, transfers sent unstamped for completion and return,

as to duty on, 291
commencing business, duty on certain documents to be filed

before, 313
Companies (Consol.) Act, 1908, as to, 287
compounding for, 292
consolidation or conversion of loan capital, whether an issue of

loan capital, 289
of nominal and also of loan capital, difference between, 289

consolidation or re-arrangement of capital, on, 288
construction of Acts relating to, 285
continuation clause, 302
contract for sale, consideration being bill of exchange, 311
contract notes, on, 316
contracts constituting allottee's title to shares, filing with Registrar,

4 J» 310
adjudication may be required, 41, 31

1

filing of presciihed particulars of, 41
rights of Re^strar on registering, 310, 311
voluntary winding-up, liquidator's duties on, 31

1

contracts under seal, 127, 290. And see agreements supra

, coupons exemptions in case of, 299, 300
debentures, extent of charge of duty on a, 295. And see loan

capital infra
deposit of an unregistered, 295
rate on, 315, 319
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Stamp daijr—continued
debenture stock, duty in case of trust deed to secure, 292, 293

loan capital is, 288, 289
debentures, issue for those of another company, 296

redeeming and re-issuing of, how treated for, 296
debentures, registered, on, 315, 319
debentures, trust deed to secure, duty on, 292
deed, two or more distinct matters in one, 286
* denoting ' stamps, 286

impressed without payment on proof of full duty paid, 286
what are, 286
when used, 286

documents, on,

double duty, liability for, on marketable securities to bearer,

294
employers' liability policy, duty on, 304
evidence, instruments not duly stamped, cannot be given in, 307

criminal proceedings, in, 307
policies of sea insurance, when receivable in, 303

executed instruments, stamping of, 286
penalty exacted after certain period, 286, 287

exemption from duty, bills of exchange, on, 299
foreign bearer securities, on, 293

corporations, on, 292
marketable securities, on, 294

foreign bills of exchange, duties on, 298
how calculated, 298

denoted, 298
inland and foreign bills, distinction between, 298

share warrants, on, 293, 294
foreign state, securities issued by, 292

stock certificates, on, 294
foreign or colonial municipal, etc., body, on securities issued by, 292

negotiated and interest payable in United Kingdom, 292
fraudulent attempts to evade, 311
gifts inter vivos, 291, 309, 323 ^

discretion of Inl^d Revenue Commissioners if ad valorem

duty shown, 309
registering official, rights of, as to, 309

hire agreements, as to duty on, 290
increase of registered capital, meaning of, 287, 288

registration of, after first registration, 314
indemnity, for lost warrant, 145
inland and foreign bills of exchange, distinction between, 298, 299
Inland Revenue Circular relating to, 58, 318-325

adjudication of stamp duty, 326-330
Inland Revenue Commissioners, statement delivered to, 288

discretion as to |;ifts inter vivos, 309
voluntary dispositions inter vivos, as to, 291, 309

instrument relating to several distinct matters, 286
insufficient stamp on instrument of transfer, secxetary may tales

opinion, 308
insurance, on policies of, 300-305. And see policies of insurance

infra
intestate, on transfer of property of an, 524
legacy, on transfa: of, 324
letters of allotment, on, 290, 3x6
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Stamp da^—continued
letters of renunciation, on, 290, 316

*

how denoted, 290
liquidator in voluntary winding-up, 31

1

unfiled contract, to pay duty on, 311
loan, on transfer as security for, 324
loan capital, on, 288

by whom payable, 288
consolidation of, and of nominal share capital, difference

between, 289
consolidation or conversion of, whether is an issue, 289
definition of, 288, 289
duty, when may be repaid on conversion of, 289
how secured, 292
how transferred, 292
not to be charged, when, 289
rate of, 288
statement to Inland Revenue Commissioners, 288

when need not be rendered, 289
loans repayable at a premium, 294, 295
marketable securities, on, 292

bearer securities, 293, 294
doubling of duty on (foreign marketable securities), 294

colonial government securities, 294
definition of, 296
foreign share warrants, etc., 294
colonial securities, 294
doubt as to sufficiency of stamp on, as to, 308
issue, wliat is an, 295
loans repayable at a premium, 294, 295
quotation of, in official list, not necessary, 296
reduction of duty, 294
securities to bearer, rates of, 293

at lower rate in substitution for like securities, 295, 296
substituted securities, 294

memorandum of association, on, 7, 287
as a deed, 5

money, on document for payment of a sum of, 297
mortgage security, on registered, 315, 319
notary public, protest by, duty on, 300

how denoted, 300
penalties for evasion of, 285, 31

1

policies of insurance'

accident, in case of, 304
agreements guaranteeing payments, 304
alterations in policy, 303
assignee of, secretaiy should see assignment properly stamped,
310

compounding for duty in case of, 305
contract of sea insurance, what covered by, 300
definition of, 303
duty payable, applicability of Stamp Act, X891, 300
employers* liability, 304
endowment, duty on, 304
evidence, as to being, after payment of penalty, 303
extension of definition of, 304
Finance Acts, 1901 and 1903, effect of, 302
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Stamp duty—continued
incapacity from sickness, etc., 304
life, in case of, 303, 310
Married Women's Property Act, 1882, under, how chargeable,

304
mistakes in, rectification of, 303
mutual marine insurance association, where policy issued by

301, 302
rate of duty on, 303, 304
rates of, 300, 301

premium, according to rate of, 300, 301
sum insured, according to, 301

necessary specifications in, 301
sea, on, 300-303
ships under construction, policy for, how treated, 302
signed or underwritten, as to stamping after policy is, 303
slip, 302
stamped policy after receiving premium, 304
subscribers or underwriters, names of, 301
time, policy for, 301, 302

continuation clause, 302
duration, 302

voyage, policy for a, rate of, 301, 302
waiver of omission to issue, 302

post-dated cheques, as to, 298
powers of attorney, on, 215, 317, 322
principal enactments as regards share capital, 287
production of instrument apparently duly stamped, 307

pfima facie receivable in evidence, etc., 307, 308
where any doubt, procedure on, 308

promissory notes, rates of, 296, 319. And see bills of exchange
su^a

bills pa3rable on demand, 297
proxy on, 115, 116, 317, 322

executed abroad, 115
receipts, on, 305, 318, 322

bank entries initialled by ca.shier, 306
barrister's fees, 306
bill of exchange, 307
cheque, for payment by, 306
contra accounts, 306
definition of, 305

decisions afi[ecting, 305, 306
donation to charity, 306
duty on, how denoted, 305
exemptions from duty on, 306, 307

bankers, 306
liability if not duly stamped or refu.sal, 305
promissory note, for, 307
refusal to give, penalty for, 305
salaries, wages, etc., for, 307
signing a, not necessary, 305
superannuation allowance, for, 307
taxes, for, 307
wc^ds, no pa^cular form of, necessary, 305

reconstruction of company's capital, 288
reducticm of (marketable securities to bearer), 294
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Stamp duty—continued
registered bonds, on, 293
registering officer, discretion on registering transfers, 309, 310
registrar, statement for, 288
registration of comi)any, on a, 287, 312, 313

table of duties on, 312, 313
renunciation, letters of, on, 290, 316, 321

how denoted, 290
salaries, wages, etc., receipts for,. 307
sale, agreements for, on, 290
scrip certificate, on, 316, 322
seal, duty on agreements under, 290
secretary's duties as to, 287, 289, 290, 307, 309

adjudication stamps on gifts inter vivos

^

must see if, 309
may refuse register of transfer if none, 309

as regards registration, 287
business of com^^ny, 289
duties and liabilities, 307
life insurance company, precautions in case of, 310
Inland Revenue Commissioners, secretary may obtain opinion

of, 308
instruments produced to, should ascertain if duly stamped, 307

penalties for registering, etc., not being duly stamped, 308
procedure if any doubt, 308

Registrar of Companies, responsibility of secretaries resemble,

308
transfers, duties on, 58, 291

service, on agreements of, 290 '

shares credited as fully or partly paid, 310
contract constituting allottee's title, 310

share capital, on, 287, 310, 320
acquisition of business for share, liability on, 288
adjudication, 311
consolidation, etc., of, 288
contracts of allotment, filing of, 310
duty on first and further increase, when payable, 288
increase of authorised, on, 287
increase of registered, meaning of, 287
' nominal share capital,' meaning of, 287
principal enactments relating to, 287
scale of, on registration by company, 312, 313
statement delivered to Registrar, 288
transfers of, 291
what duty payable, 287

share warrants to bearer, on, 93, 292, 322
foreign, 293
impressed stamp, 93
rate of, 93
secretary's liability, 93

Stamp Act, 1891, provisions relating to, 285, 287, 291
bill of exc^nge, definition of, 296

summary of effect of Act on, 299
evidence, as to stamps receivable in, 307
marketable security, definition of, 296
transfers of shares, etc., 291 ^

Stamp Duties Management Act, 1891, s. 21, 311
statutory company, transfers of shares in, 240
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Sftftllip Duty—continued
statutoxy declaration, on a, 290

exemptions from, requisites for, 290, 291
not applicable, when, 290, 291

only liable to one duty, 291
substituted security, in case of, 294
tables of, 312-330
taxes, receipts for, on, 307
transfers, on certain, 324
transfers of shares, stoc^, etc., 58, 291, 323

Acts relating to, 291
' ad valorem duty, 291

by trustee, consideration expressed, calculated on the, 58, 291
directors may refuse to register, when, 59*

executor or administrator, by an, 291
exemptions from duty, 291
gifts inter vivos. And see volunta^ dispositions infra,

secretary's discretion as to adjudication stamp, 291
miscellaneous transfers, 324
new trustee, on appointment of, 324
nominal consideration, for a, 58, 59

information for registering officer, what necessary, 309
on sale, 323
opinion of Inland Revenue Commissioners if stamp appears

insufficient, 388
rates of duty on, 291
secretary’s duty as to, 58
sent unstami^d to coldiiy, 291

time limit after return, 291
to residuary legatee, 324
trust, as to notice of a, 310
voluntary disposition inter vivos, on a, 291

adjudication stamp, on, 291
opinion of Inland Revenue Commi-ssioners required prior

to, 291
transfers not within ad valorem duty schedule, when, 291

trust, notice of, as to, 310
trust deeds, on, 292, 293

debenture stock, how treated, 292, 293
voluntary dispositions mier vivos, on, 291
wages, receipts for, 307

Stamuuriee
provisions of Act of 1908 as regards winding-up in, 508, 509

Stotement in form of telaace fhMt» Si

Statement in Men of prapeetna, 6, 38
allotment of shares, statement to be filed before, 38
difierence between, and prospectus, 38
directors' shares to be paid for, 39
directors to sign, 38
filing of, 38, 332
form of, 38
minimum subscription to be ascertained prior to allotment ol

shares, 38, 39
particulars of, similar to those in a jprospectns, 38
private comp^es need not file, 231
prospectus not issued laf in cases of, 36, 38
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8talem«iit in lien of pioepeotni—continued

statutory declaration filed with Registrar, 39
underwriting commissions, disclosure in, 75, 76

Stationery, etc., 123

Statute of Limitations
dividends, payment of, barred by, 151

Statntory Ckmipaaies (Redeemable St^) Act, 1915
companies to raise redeemable debenture or preference stock, 237

resolution of special meeting necessary, 237
irredeemable preference shares, debenture, stock, etc., 237
object of Act, 237
resolution as to stock being redeemed, 237
retrospective operation from 4th August, 1914, 237
title of, 236
to what companies applicable, 236, 237
to what stock only applicable, 237

Statniory oompany, 234 et seq.

Act of Parliament, exists under a special, 234
applications for special Acts, 235, 236

formalities to be undertaken, 235
Parliamentary Committees consider, 236
secretary’s duties on, 236
shareholders of existing company to consider, 236

borrowing by issue of debenture bonds, 240
borrowing on mortgage or bond, 240
Companies Clauses Act, 1845

borrowing on mortgage or bond, 240
debenture stock, creation of, 240
objects and title, 235
principal addition to, 235
register of shareholders to be kept (s. 9), 239
Scottish companies, as regards, 251

Companies Clauses Acts, 1869, 1888 and 1889, 235
advantages of, 235
articles of association, resemble, 236

consolidation of shares into stock, register of holders, 239
copies of register of shareholders, right to, 78
Court, decisions of, regarding ordinary companies, whether applic-

able, 238
debenture bonds, issue of, 240
debenture stock of, company may redeem, 237

creation of, 240
definition of, 234
differ from ordinary limited companies, how, 237, 238, 239
executor, attorney of, registration in case of, 243

if also a beneficiary registration without ti^sfer, 243
transfers, execution by all if more than one, 243

fees on transfer and transmission, 243
general meetings, business transacted at, 238

notice, 238
quorum, 238
shareholder a corporate body, 238

infant heading shares m a, 83
rectification of register, none in case of, 83

inspedion of register, none, 239
inspection of shareholder's address book, 239
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Statatoiy tomi^9!ay--<>ontinued
legal personal representatives, registration of transfers by, 241
letters of administration, as to fees on, 243
* limited,* word, not necessary for a, 238
meetings of, 238
objects of, 234
particular undertakings, incorporation of special Acts relating to

(e.g. railways, etc.). 236
preference stock, redemption of, 237
public utility, one of, 234
redeeming debenture or preference stock, 237

possible effect of, 237
reduction of capital, effecting without applying to the Court, 237
register of consolidated stock holders, 239
register of shareholders, must keep a, 239

alteration of, evidence, 243
copy of, but no inspection, 82, 239
seal of company to be attached, 239

registered, is not, 238
registration by legal personal representatives, 241
resolutions for redeeming preference or debenture stock, 237
Scotland, in, 251
seal on register of stockholders, 239
secretary, 236, 238

applications for special Acts, on, 236
special meeting, to summon, 236

new legislation, should acquire knowledge of, 238
remuneration of, 238
special Acts, should have knowledge of, relating to his own

company, 236
transfers of shares, duties on, 240, 241

endorsement of deed, 241
issue of new certificate, 241
legal personal representatives, registration in case of, 24 1

transmission, declaration of, to be produced to, 242
duties on, 242, 243
entry of name of representative, 242

consent of board not necessary, 242
evidence of right of representative, 243

shares, consolidation of, into stock, 239
transfers of, 239, 240. And see supra

special Act contains the powers of a, 234, 233
applications for, procedure on, 235, 236
parliamentary committees consider, 236
should always be consulted, 238
what Acts usually incorporated in, 236

standing orders relating to private bills must be considered, 236
Statutory Companies (Redeemable Stock) Act, 1915, 236, 237.
And see the Act infra

stock, redeeming of preference or debenture, 237
effect of Act of 1913 on raising, 236, 237
register of holders of consolidated, 239

transfers of shares, 239, 240
calls on, 239, 240
considemtion to be stated, 240
deed, must be by, 240
lee <Hi, 243
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Statutory oompauy—
form of, 240
joint holders, whether can be limited in numbers, 242
legal interest, when passes, 241
more than one account on same form, as to, 242
secretary, duties of, on, 240, 241

in case of registration by personal representatives, 241
transmission. And see executors ; representatives supra

authenticated by declaration, 2^2
death or bankruptcy, on, 242
difference between, and ordinary companies, 242
duty of secretary on, 242
entry of representative on register, 242

may be entered in personal capacity, 242
representative may sell, 242

fee on, 243
representative's capacity not to be entered, 242
secretary's duties on, 242.
when may be done, 242

trusts appearing on register, 239
what is a, 234

Statutory corporatioii
corporation under Royal Charter and, distinction between, ii

Statutory declaratioii, 6
duty on, 290
minimum subscription, as to, 38, 39
private company becoming public, 233
prospectus, where none, 39
shares, directors' holdings, etc., to be filed, 332
share certificate, verifying loss of, 35
solicitor, by, on formation of new company, 6
stamp duty on, 290
that company entitled to commence business, 37

Statutory meeting, 40, 98, 100, 107, 108. And see Meeting
adjournments, 108

chairman can be compelled, 108
business at, 108
' calendar year,' meaning of, 107
date of, 107
entitled to commence business, dates with reference to, 107
notice of, 100

form of, 102
statutory provisions as to, 100
whether all members entitled to, too

object of, 107
penalty for company not holding, io8, 109
private company must hold the, 230
resolutions not permissible unless after notice, 108
share warrants, holder, whether entitled to notice of, 100
statutory provisions as to, 450
statutory report, 107, And see Statutory report

what is the, 107

Statutory report, xoo, 107, 108
contents, to8
contmcts, when particulars of appear in, xoS
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Statutory zeporl—continued
default in filing, 182

cause of a winding-up, 182
penalty, 109, 182

filed, 108,

notice of statutory meeting endorsed on, 100
verification of, 108
who entitled to, 107, 108

Stock. And see Shares
application for, form of, 365
conversion of shares into, 27, 28

notice of, 28
shares, how differ from on, 28

issue of, none directly, 28
joint names, registration in (Scottish companies), 246
redeemable (statutory companies), 237. And see Statutory
company

rights of stockholders, 28
share warrant in respect of, 88
shares, difference between, 28
statutory companies, register of, 239
tiansfer of, 28
transfer on sale, table of fees, 315
warrants to bearer, 28

Stock book, 92

Stock Ezchangc leqniremeiits, 337
application for official quotation, conditions precedent, 337
articles of association of a company, as to, 337, 338
bonds, as to, 340

quoted abroad, 346
capit^, increase of, 27
charges for certificates forbidden by, 35
colonial and foreign companies, 345
debentures, as to trust deed, 159
dividends, as to unclaimed, 152 to 338
documents, list to be supplied to, 341, 342
further issues, 343
lien on shares, requirements when a, 73
loans, as to, 346
permission to deal in new issues, 347
reconstructed companies, 345
share and stock certificates, 340
shares, 341, 343, 344
transfers, as to, 52
trust deeds, as to, X59, 338, 339
vendors shares, 344

Stock Snduuige, Paris, 349. And see France
' abonnement,' what is the, 349
introduction of shares, 351
notices required, 350, 35Z
* repr£sentant responsable,' 350
taxes to be paid, 350

Snbdiyiglon Ofmm
articles must authorise, 28
how may be divided, 28

pn^orticm of ffabihty, 29
special maicMkm lor, iaS
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8ilblbKi1»m» T- And see Shareholder; Member
allotment, money may be returned on, 39

SahMOciptioii
minimum, 37, 39
taxation, allowed on charitable, etc., 258

Supliif anets, 206
articles of association, meaning of, in, 207
distribution among members, 206

memorandum and articles, provision in, 206, 207
Suzreader of tharea, 74

cancelled, whether shares are, 75
liability to forfeiture, valid notwithstanding, 75
reduction of capital, whether involves, 74

Snnrivonlilp* 68
joint accounts (Scottish companies), 245, 246. And see Scottish
companies

actual words necessary, 245
effect of absence, 246
holder, death of one, after registration of survivorship clause,

246
Syndic

company as executor, 68, 69

Tabic A, 6, 17, 65, 72, 89, Ii6, 1 19, 126, 527 et seq.

accounts, 539
alteration of capital, 532
alteration of clauses in, by company, 17
articles of association, if none registered. Table A applies, 6, 17
audit, as to, 540
business, 527
calls on shares, 328, 529
calls payable in advance under, 72
classes of shares, rights may be varied, 116
conversion of shares into stock, 531
danger of having articles and Table A together, 18

dea& or bankruptcy of member, 65
directors, powers and duties, etc., of, 536, 537

proceedinjgs of, 538
directors qualification shares, 119
dividends and reserve, 539
forfeiture of shares, clauses as to, 330
general meetings, 533, 534

proceedings at, 333
lien, 528
notices, 540
reserve fund clause, 254
seal, provisions as to company's, 126, 337
share warrants, as to, 89, 53X
shares, 527
tranter and transmission of shares, 529
votes, provisions as to, 533
what is, 17
a
(share warrants), 93

company legislation in, 575
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Taxatioa* 263-265. And see Income Tax, Stamp Duty
appeals against assessment, 263
architects, fees of, 263
assessments, 253, 255, 256, 260
assets, adjustments on, 257, 258
bank deposit, interest on, 256
charities, donations to, 257
Corporation Profits Tax, accounting, 143

assessment of, 255
dividends, 253, 264
dividends, deduction of Income Tax from, 264, 265
excess profit duty, 255
foreign taxation, 258
foreign investments, 256
legal expenses, 258
machinery, 256
mills, factories, etc., 256
mines, 254
periods of account, 254
procedure, 253, 254
railways, 254
reliefs from, 257, 258
renewals, allowance of, 255
reserve, sums allocated to, 258, 259
returns, 253, 263
solicitor's fees, 263
stamp duty. See Stamp duty
subscriptions, trade, 258
trading profit, additions and deductions, 255, 256

Tesiiilg danse (Scotland)

transfers, form of, 247

Title deeds
filing of, in office, 281

Trading profit, additions and deductions. See Taxation

Transfer cases
filing, for, 279

Transfer committee
procedure of a, 60

Transfer of shares, 28, 31, 50 et seq. And see Registration of Transfer,

abroad, executed ; attestation of, 57
sent unstamped after execution, 291

ad valorem stamp duty on, 291
cases when not applicable, 291

agent or attorney, signature may be, by, 55
annual summary must show particulars of, 80
articles may require directors consent to, 51
attestation abroad, 57
attestation in case of illiterate or infirm person, 58

one witness attesting another, not desirable, 58, 347
attorney, power of, proc^ure if carried out by, 55
bank, to or by, as to stamp duty on, 3x0
blank, 63

moi^gee of shares, notice to purchaser, 63
where given, 63

bona fide, must be, 51
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Transfer of iSatmt-^ontinued
books, transfers should be registered before closing of, 59, 60
calls, liability of transferor pending, 62
certificates attached, 59

cancellation of, 59
certificates, preparation of, 61

in case of joint accounts, 61
certificates, procedure on issuing new, after transfer, 60
certification of, 53, 54. And see Certification on Transfers
checking transfers, procedure of transfer committee, 60
colonial and foreign companies, liability to stamp duty, 317
colonies, transfers sent unstamped after execution to the, 291, 317
corporate body, to a, 57
debentures, transfers of registered, how effected, 165
deceased member, personal representative may make, 65
deed, blank transfer forms where transfer not by, 63

name of transferee where deed necessary, 63
deed of transfer to be stamped with date, etc., 59
deed, whether need be by, 53
directors* right of refusal, 52

in case of improper stamping, 59
distringas, notice in lieu of, 61
duplicate certificate, 60
duty of transferor, 62
duty on transfers, 291, 308, 315, 323
equitable right until registration, 62
estoppel in cases of forged, 63
executors to be described as executors on a, 58
fees on, 61, 70, 315

statutory companies, 243
forged, 63, 64, 226

hona fide holder for value position, 63
form of, 52, 53. 374

articles usu^ly provide for, 52
same document not desirable for two or more transfers, 58

gifts, inter vivos, duty on, 291
husband or wife of transferor as witness to transfers, 58
husband's right in wife's property on a, (Scotland), unnecessary,

illiterate person, attestation in case of, 58, 247
infant, 52, 83

by, order of Court necessary, 86
voidable, is, 84, 87

to, company should repudiate, 83
voidable, 84

joint accounts, certificates, in case of, 61

joint holders as survivors, 58
legacy, duty on a, 324
legal effect of, 61, 62
legal interest in, when passes in case of statutory companies, 241
hen of company should be discharged before, 73
loan, as security for, duty on a, 324
lodginent of, notice as to, 381
lost certified transfer, 60
married women, by (Scotland), 245
minutes, how referred to in, 269
minuting resolution of, 269
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Tiamdter of fibimi-^ontinued
nominal consideration, stamps in case of transfers for, 58, 59, 309,

315, 324
form of notice on presentation, 59, 418
registering officer's duty, 309, 310

notice in lien of distringas, 61
notice to transferor on lodgment for registration, 54
' office bearers ' by (Scotland), 245
partnership, to, 57
personal representative, by : validity of, 51, 439
power of attorney, by, 55. And see Power of Attorney
prevention of registration of, 61
private company, shares of, 6, 228. And see Private Companies

members* right of pre-emption, 229
procedure on, 51-53
receipt for, 55

forms of, 377-379
register of, form for board meetings, 382
register of certificates cancelled and issued, 60, 61

number of certificate issued, 60, 61
registration of, 55

may be restrained by notice, 61
form of, 383

residuary legatee, to, 324
restraint, form of notice to party lodging a, 383
restrictions on, in case of private companies, 228, 229
right of, 50, 51
Scottish companies, by trustees in, 244, 245. And see Scottish

Company
seal, under, 53
share register, posting of transfers into the, 60
signature to, both transferor and transferee, 53

transferor, of, to be compared with record in office, 56

stamp duty on, 58, 291, 309, 310, 315, 508
ad valorem^ in case of sale, 291
colonies or abroad, sent unstamped to, 291
directors may refuse when not duly stamped, 59
opinion of I.R. Commts., 308
voluntary disp^tions inter vivos, 291. And see voluntary

disposition, infra

statutory companies, in, 239, 240
deed, must be by, 240

stamp on, 240
fees, 243
form of, 240
legal interest in, 241
personal representatives, by, 241

Stock Exchange requirements, 51, 52
transferee's title on registration, 62
transferor, duty of on a, 62, 63
transmission of shares, how difiers from, 64
trustees may be registered in representative capacity (Scottish

Companies), 244
voluntary dispositions, inter vivos^ duty on, 291

adjudication stan^, apx
value of shares or stock determines ride, 29t
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fnuistar of aiaX9§—continued
winding up, original shareholders* liability on a, 62
witnesses to, 58

Tranimfisloii
articles of association, executor's rights usually fixed by, 64
compelled, how may be, 69
executor, company may be, 68
executor, death of sole, 65, 66
executors, title to shares, 64, 65

transfer by, 65
where noted on register, 69

fees on (statutory companies), 243
object of clause, 64
personal representative registered in personal capacity, 242
registration in personal capacity, 69, 242
statutory companies, how differ from ordinary companies ad

regards, 242
authentication of, 242

Table A, provisions, 65
voting, clause may restrict rights of, on death, etc., 112

Txamvaal
company law in, 584

Travdling audit, 138

Xravelliiig expenses
advances to stay for, how appear in accounts, 13O

Trusts, 47, 48, 239, 242, 243. And see Company
company not bound to recognise, 48
not to be entered on register, 47, 439
Scottish companies, recognised by, 244

Trust deed, 158, 159
advantages of, 159
bearer debentures, even if secured by, 161
conveyance to trustees, 159
copy of, debenture holders entitled to, 165
debenture holder may sue by virtue of, 159
deed, contents of, 159
duty on a, 292, 293
manager, receiver and, may be appointed under, 160
meetings of debenture holders, 159
nature of, 159
provisions of, 159
registered holder or bearer, debentures may be pa3rable to, 161

remedies of debenture holders under, 159
stamping of, 292
stock, register of holders of debenture, 162

Stock Exchange regulations as to, i59» 338 » 339
trustees for debenture holders, 159

action by, to enforce charge, 159
receiver may be appointed by, 160

without a, debentures secured, x6o

Truitoe lor debenture holdeKS, xi3» ^59
action by, 159, x6o
pwperty of company may become vested in, 159
receiver may be appointed by, 160
under trust deed, 159
voting rights of, 1x3
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Tnutecf
delegation of duties by, 213, 214
registration of, in Scottish companies, 244

^ Ultra vires,* 10, n, i4,yi6, 128, 149
auditor's responsibility, 149
resolutions, 128

Umidre
appointment of, on reconstruction, 175

Unto^ting oommissioiis, 75
agreement, 77, 78

form of, 78
balance sheet to state, 78
brokerage, 77
broker’s commission, 77
company, by, 75

articles should authorise, 75
disclosure of amount, 75

consideration for, 76
ddebenturcs, as to, 77

placing debentures, 77
discount, issue of shares at a, how atfected by, 77
how may be paid, 76
may be paid to individuals, 77
options to subscribe additional shares, 76
‘ prescribed ' form, disclosure in the, 76

filing of statement in, 76
private companies, 76, 232
reconstruction, 177

agreement, 177, 178
if shares not taken up, 1 78
liquidator’s duties, 178
practice on, 177
sale and tender of shares, 178

shares not to be used for, unless Act of 1908 complied with, 76
statement in lien of prospectus, disclosure in, 76
statutory provisions as to, 462, 463
summary of law on, 75, 76
‘ underwriting,' agreement, meaning of, 77

form of, 78
vendors or promoters, by, 76

Ualiiiiited oompany, 3, 9
compam'es, capital duty not payable by, 313
memorandum of association of an, 9
private company, as, 229
registration of, as limited, 447

Unsaeiued debentoxest 161

Vacation ol office
directors, in case of, 122

Vehidec
painting company's name on, 12

Vendofs
commissions, payment by, 76
prospectus, names, etc., to appear in, 456
shares, Stock Exchange requirements as to, 344
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Verbal contract. See Parol

Verbal notices, 13

Victoria (Australia)

company legislation, in, .575

Voluntary windw up, 493
account of liquidator, 210

form of, 210
accounts, keeping of by liquidator, 193
actions by or against company after, 187
balance order, 201
bankruptcy law as to fraudulent preference, 19G
books, closing of, 186
business of company, liow carried on, 186
circumstances causing, 184, 493
closing of company's books, 186
commencement of, 184, 493
Companies (Consol.) Act 1908, {sections applicable to, 185
consequences of, 493
contracts, effect on, 186
contributories, list of, prima facie evidence of liability, 201. And

see Contributories
corporate powers of company, how affected by, i86, 193
Court, applications to the, by liquidator, 207,* 208
creditors, rights of, 494
date of commencement of, 186

special resolution, as to, 186
directors, managers, etc., prosecution of, for offences, 203
dismissal of company's employees on a, 187
distribution of surplus assets after payment of debts, 206, 207
effect of, 186, 493
expenses of liquidation out of company’s assets, 203
final meeting in, 210, 496

duties of liquidator, 210. And see Liquidator
fraudulent preference, 196, 197

period to constitute, 196
what constitutes in, 196

lien on company’s books, assets, etc., 192
liquidator, appointment, evidence of, 70

delegation of authority, 494
liability of, 208
power to prosecute directors, 203
vacancy in office of, 494

liquidator, powers of, i86, 189. And see Liquidator
actions, stay of, by, 187
appointment of, on a, 187
to accept shares, 495
to apply to the Court, 207
to call general meeting, 496
to take x>ossession of company's books, etc., 192
under as. 150, 151, and 180, X89
when must pay stamp duty, 311

meetings summoned by liquidator, 202, 203
notice of resolution, 493
preferential payments, 203-205
priority of debts, 203
private examination in, 195, 196

* *X
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Volantary winding up—continued
proof of debts in, 197

affidavit, by, 197
notice to creditors, 197
who need prove in, 197

prosecution of directors, etc., by liquidator, 203
reconstruction, for purposes of, creditors meeting, 172
resolutions for, 185
Rules (Winding Up), 1909 and 1921), 185
secured creditors, 198, 199
servants, dismissal of, on, 187
set off, in, 201

contribute^, not by a, 201, 202
secus if bankrupt, 202

stamp duty arising in, liquidator to pay, 311
stay of actions, as to, 187
trade of company ceases on a, 180

liquidator's duties, 186
transfers, how affected by, 186

Votes, 24, 34, 112, 115
articles may provide as to, 24, 34
board meetings, at, 124
calls due, restrictions on, in case of, 112, 113
casting, 112
class of sliareholders, 112
company representation, 1 13
death or bankruptcy, on, 112
debenture trustees by, 113
directors, 112
first name on register, right as to, usually given to, 3.^

infant shareholder, 85, 87
joint holders, 47, 112
minuting of, 272, 273
number of, may be fixed, 113
personal representatives, by, 112
poll, by, 1 13
prospectus, rights to appear in, 457
register shows who can exercise right, 112
representative of another company, 113
share warrants to bearer, in case of, 112
show of hands, by, 128
who entitled to, 112

Voudim
secretary should check, X40

Wages, etc.

accounting for, 139
preferential payment, in winding up a, 204, 205

persons not falling within, 206
Wacraats. And see Share warrant
Wai^ property

depreciation of capital by, 154
Water mack

desirable on share warrants, 88
Wear and tear
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West Australia
company legislation in, 575

WhaiuoUEfe meeting
what is a, 236

Wife as witness, 5^

Winding up, 182 ei seq. And see Liquidation, Liquidator, Voluntary

Winding up
accounts, liquidator's duty to keep, 193

what it should shew in final proceedings, 210
action against, or by, company in, 189
application to Court in, 207
article to prevent petition against, invalid, 20
assets, distribution of, 203, 206
balance orders, 201
bankruptcy law as to fraudulent preference, applicn,tion in, 196

books closed during, 186
disposal of, 211, 212
should show company's liabilities, 197

calls made during, 199
capital only available m, special resolution authorising, 35
commencement of, 183, 480
comemncement of business, before becoming entitled. 37
company limited by guarantee, 10
compulsory, how brought about, 182, 183
contracts made during, 188, 194
contributory, meaning of, in, 200
contributories, settling lists of, 199, 200. And see Contributories

costs of sums retained for, 205
Court, by, 182

circumstances necessitating, 182, 183
orders of, 491

appeals from, 492
petition, is by, 182

who may present, 183
powers of, 488, 489

extraordinary, 490
creditors, priority of debts of, 203-205
Crown, whether right of priority in, 203
date of commencement, 183
debts, company deemed unable to pay, 182, 183
delinquent directors, prosecution of, 500
disputed claims in, 198
dissolution of company, 212
dissolution void, declaration, 503
distribution of assets in, 203
distribution of surplus assets, 206, 207

articles and memorandum, under, 207
documents to be filed on, 332
falsification of books, 500
final meeting in, 210
floating charge shortly prior to, how far good, 161
fraudulent preference, 196, 500

difficulty of proof, 196, 197
onus on liquidator, 197

infants, position of, 53, 82
inspection of books, 503
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Winding up—continued
liquidator, account» of, in final proceedings, 210
liquidator, duties of, on a, 183, And see Liquidator
meetings, 202, 484

final, 210
notice by liquidator of, 202. And see Liquidator

member, liability of, 200. And see Contributories,

methods of, 182, 475
petition for, procedure, 182
petition for, who may present, 183

powers of Court on hearing, 480
preferential payments, 203, 499. And see Preferential payments
private company, of a, 232
proof of debts, 197

affidavit, by, 197
resolution for, 182, 184

forms of, 132
resolution for, should be registered, 191

notice of, to be advertised, 191
rules and fees for, 507
Rules of 1909 and 1921, 185, 197. And sS infra Winding up Rules
secured creditors, position of, in. 198, 190

duties of liquidator, in case of, 198, 199
steps available for, 198
who are, 198

servants of company, 187
set off, doctrine of, in, 201
solicitor may be employed in, 195

taxed costs of, 203
surplus assets, distribution of, 206, 207
under supervision, 184, 497

date of commencement of, 184
effect of, 497
liquidator's duties, 184

unregistered companies, of, 517, 518
voluntary. And see Voluntary Winding up

Witaew to transfer, 5^

Winding up Rules (1909 and 1921), 185, 190, 197

Withdrawal
application for shares, 44

Witness
Scotland, to deeds in, 252
transfer of shares, on a, 57, 58

address and description of, 58
husband or wfe of transferor, 58

Woman
shareholder, marriage of, 47
subscriber, may be, 7

Woflatten’s compenaation
a preferential payment, 204

Woitoien’s Ckmupeumtion Act, 1923 (s. 19(1))
rights of workmen if receiver appointed, 372

priority of debt, 572
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